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1. Introduction to international human
rights law

1.1 Nature of human rights

To discover the nature and importance of human rights, with the application of a basic
approach we may conclude that human rights provide for individual freedom and
liberty in relation to state (which may exercise public power over individuals, but also
in relation to other individuals, who may also be capable of violation of these liberties.
In some cases human rights not only provide for these freedoms against the above
mentioned, but at the same time may mean a legal possibility to the individual to force
them to refrain from doing something against him — these human rights are often called
justiciable human rights.

The basic concept of individuals bearing liberty against the state is not new, it has
always been present during the development of societies and mankind. Of course this
has not been recognised as “human rights” in today’s meaning, rather than a society-
organising principle: given social groups has duties and liberties in a society. You can
find this basic phenomenon in ancient tribes, archaic societies and feudal societies as
well.

Social tensions have been present already at the feudal times, which has led to clashes
similar than of today’s. The society organised with the monarch on top and the nobles
serving as the “society”, so early human rights documents can be identified in the form
of the contemporary legal documents providing for liberties of the nobles of the country.
They had duties towards the monarch, representing the state (for example and most
importantly military duty), but they also had liberties and exemptions (for example
exemption from taxation). Early examples are the famous Magna Carta Libertatum
from 1215, which has provided for the liberties of the English nobles from the King.
It was the result of a given political situation, where the monarch (the state) has lost
significant power, thus the nobles (the individuals forming the contemporary society)
could secure their liberties (rights of theirs under the contemporary society). It may
be interesting to mention, that in Hungarian history similar event have happened just
a few years later, and in 1222 the so-called “Golden Sealed Bill” has been adopted by the
King to the pressure of the nobles. This document serves as one of the leading sources
of Hungarian historical constitutionality.

Though these documents have an utmost historical importance, they cannot be
qualified as being human rights documents in today’s sense as they serve protection of
privileges of certain social groups instead of all human beings. The modern concept




International Protection of Human Rights

of human rights has been born with the recognition of the equality of human beings,
the roles of the states and the governments, first by philosophers and scientific authors,
followed by states’ practice in their domestic laws. Of course this has not happened
from one day to an other and this advancement has taken place at different times in
different countries. The historical role of the philosophy of the enlightenment era has
been realised by the process as a result of which modern constitutions have been created
with the interpretation of human rights being the recognised result of human dignity
being equal to all.

The most important documents in the post-feudal societies are the Bill of Rights
of Great Britain adopted in 1689, and the constitutional developments of the United
States it has influenced. The 1774 Declaration of Rights in Philadelphia, the 1776 Bill
of Rights of Virginia and the adoption of the Constitution of the United States in 1787,
amended by the Bill of Rights in 1791. These first ten amendment to the Constitution
has inserted human rights into the founding document of the federal state, thus making
a protection and respect of human rights the obligation of not only the states creating
that entity but also of the federal government. In France, the 1789 Declaration of Rights
of Men and Citizens of 1789 has turned these theoretical principles into practice, later
followed by the Constitution of 1791.

During the nineteenth century, most of the states and domestic legal systems has
provided for some protection of human rights. Of course the pace of this development,
the human rights recognised, the strength of this protection were different in the various
countries, depending on the level of development of society, of economy and plenty
other factors that may determine this.

1.2 Categories of human rights

Human rights can be categorized many ways and according to many aspects. In
international human rights law, the most widely applied method is that one that has
been introduced by a milestone study, prepared by Karel Vasak and published in 1977
in the UNESCO Courier. Taking the famous motto of “Freedom! Equality! Solidarity!”,
Vasak has developed the interpretation based on the “three generations” of human
rights. This creates groups of rights based on the kind of obligation they pose on states,
but it also represents a chronological development.

The “first generation” of human rights are the civil and political rights. States shall
respect these rights and a very important factor is that this respect usually requires:
passive action or just minimal action from the states. To simplify it: by not doing
anything, the states will not violate these human rights. As a logical consequence,
ensuring these human rights is usually not a question of financial abilities, so the often
heard argument about human rights being privileges of rich states simply does not
stand. Another consequence is, that international treaties dealing with these human
rights often pose the obligation of states party to ensure human rights covered by the
treaty immediately, as soon as the given treaty enters into force. These treaties often
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1. Introduction to international human rights law

provide for some sort of complaint procedure, to make sure that states meet their
obligations, and these obligations are easily measured.

Economic, social and cultural rights are often referred to as the “second generation”
of human rights. Contrary to the previous group of human rights, these require active
action from the states, they have to allocate funds, initiate governmental programmes
and facilitate other actions to fulfil their obligations deriving from these human rights. It
is easy to understand that in the most cases this takes time and money. And as a historical
fact, states have different financial capacities and different levels of social development,
which means that sometimes it is very difficult to find common standards or even to
settle common expectations. Because of all these reasons, international human rights
conventions covering economic, social and cultural rights operate differently than the
ones dealing with civil and political rights. Instead of expecting prompt fulfilment of
all human rights concerned, they are usually satisfied with states recognising them and
taking the obligation to gradually implement them or to endeavour to that.

The so-called “third generation” of human rights is the result of the social-technological
development of the second half of the twentieth century and of the phenomenon of
globalisation. Professional literature is vivid on this subject. Some authors refer to it as
“solidarity” rights, some as the “rights of future generations”, depending on the focus.
Some build the concept of third generation of human rights around the requirements
of developing countries, with the result of identifying human rights like “people’s right
for equal share of the world’s resources”, some around political ideas with human rights
like “people’s right for peace”, while some around recognised necessities with human
rights like “right to a clean environment” as a result. There is no specific international
treaty dealing with these human rights, as the whole idea has not been formed into one
single concept, right now it is more of a philosophical than a legal category. In the same
time, states” evolving practice may give some indications about the future directions of
development, and now this seems to be organised around building stronger rules about
protection of environment.

1.3 International protection of human rights
1.3.1 Need of international protection

As we could see before, domestic legal systems have started to provide for protection of
human rights already at the nineteenth century via constitutions and laws. It may be
worthy to examine the question of international protection.

Nearly two hundred years of state practice and experience has made professional
literature able to evaluate the advantages and disadvantages of international protection of
human rights. Here we summarize the more important points as a general introduction
before examining this field in more details — and we will get back to them in later
chapters of the present volume.

11
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The advantages of international protection of human rights may be summed up
around the following factors:

1. Ensuring better control;

2. Development of common values and common standards;

3. Possibility to apply political pressure.

Positioning protection of human rights on the level of international law provides
for a possibility of a better and stronger control over actions of states. Unfortunately
sometimes states domestic provisions prove to be ineffective or insufficient in this
matter. In some occasions, mankind has also experienced that states use their legal
system to violate human rights systematically and on a large scale. In a situation like
that, domestic law becomes completely useless — the experience of the horrors of the
Nazi and the communist regimes has proven this painfully. International law may
become a second line of defence for human rights to make sure that states and their
domestic legal systems do not lose outer control. Of course, this results in the possible
weakening of the concept of state sovereignty, but this does not mean any conceptual
problem, as human rights have always served as a possible limit to states’ powers — as
reflected already in early interpretations of sovereignty, for example in the writings of
Jean Bodin in the sixteenth century.

International protection of human rights leads to the development of common
values and standards on the level international relations. This is extremely important in
a globalised world: while many differences may exist in the practice of states and various
cultures, some basic values can be identified regarding human rights. For the protection
of these values common standards have been developed, most of which are based on
domestic legal solutions. These have gradually been introduced to international practice,
for example via various international bodies, which has had its effect after on various
domestic practice of states as well. By this, strong international protection of human
rights makes a more robust domestic protection of human rights as well.

If the question of human rights raises to the level of international relations, the
possibility of application of political pressure becomes real. Though this may be
a dangerous advancement (examined in more details in the next paragraphs), in the
present system of international relations politics is a very important piece of the set
of tools available to influence actions of states. State practice violating human rights
may lead to international condemnation, shaming of a government and altogether
a weakening in international relations, a lack of ability to pursue a states’ own interests.
Of course it does not always work perfectly, as states usually calculate the effects of their
behaviour, and as a result of this calculation they may find that human rights violations
may not have such a bad effect on their international position. This is possible, but
still, the fact that they have to calculate with this is a very serious advancement and
contributes to a better protection of human rights.

Some of the disadvantages or deficiencies of international protection of human rights
also have to be mentioned here. Some of them have political or ideological nature, some
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1. Introduction to international human rights law

of them are the consequence of the nature of the present system of international law.
These can be organised around the following main points:
1. Existing political and ideological differences;
2. Questions about states’ willingness to develop new or even enforce existing norms;
3. Chances of states to avoid legal binding power made possible by the system of
international law.

International law by its nature has to tolerate some amount of the existing political
and ideological differences between states. That means that its tools, like international
treaties are not always capable of overcoming all existing differences and only have
a limited capacity of creation of new norms, subject to the consensus of states. The latter
is determined by many factors, most of them being far out of the reach of international
law, but rather subject to domestic political or ideological relations and situations. With
human rights this poses the danger of human rights also becoming subject to these,
which can have bad effects uncalled for. This can be especially dangerous, when a group
of states developing interpretations and practice providing for a stronger protection
meets that of other states with a weaker system. This can be well visible in actual cases
related to freedom of speech or religion.

State willingness is a defining question related to international human rights law. As
international law is not built on a supreme legislation power capable of creating new
norms but rather on consensus and cooperation of sovereign states, the genuine will
of the states to operate this system gains vital importance. We can say that states are
usually interested in developing new legal norms and enforcing already existing ones,
but in many cases this does not reflect a genuine will, rather a political goal. We have
identified international politics as an important tool to help ensuring human rights — in
many cases human rights are used the other way around, to pursue states’ foreign policy
goals, for example to gain higher ground to their political adversaries in international
relations. Sometimes international politics produces an enormous amount of hypocrisy
within the framework of various international human rights organisations and bodies.
This may have a seriously detrimental effect on the whole body and operation of the
system of international human rights law.

The characteristics of international law provides for many chances to states if they
want to avoid legal binding power. This is strongly connected to the question of the
genuine will of states related to international protection of human rights: if a state
does not want to take human rights obligations, but wants to project an image of
being serious about those, it can find methods of achieving this goal. This can happen
both to creation of new norms and to enforcement of existing ones. The first one is
possible with the extensive application of so-called reservations to international human
rights treaties. International law, according to customary law and the provisions of the
Vienna Convention on the Law of Treaties, make reservations possible usually to help
states overcome minor differences related to the text of a treaty being adopted or to put
unresolvable questions out of the way of the future treaty — but many times are used by
some states to tackle binding power of the treaty itself (reservations will be addressed in
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a later chapter in more details). Additionally, human rights enforcement mechanisms
are often made weak by states’ actions claiming to protect their sovereignty, while they
rather serve to get rid of international control and observance: these can surface in form
of reservations or the state simply not consenting to the proceedings of various treaty
bodies. It may be fully legal under international law, but it is contra productive related
to international protection of human rights.

1.3.2 Historical development of international protection
of human rights

The historical development of international human rights law can be separated into
three big periods of time. Not surprisingly, the sections are separated by the two world
wars, which have brought such changes into international politics and to many aspects
of international law that had their effect on international human rights law as well.

The historical era before the First World War has not been the prime time of
international human rights law, but this is not a surprise as this period (especially
the nineteenth century) has just seen the birth of modern international law as such.
International protection of human rights in general has not been accepted at that time,
this question was considered to be fully subject to domestic jurisdiction, to be domestic
affair, with no international intervention allowed. While international human rights
law has not existed in this form, some of its seeds could have already be seen in forming
state practice: a few results have started the emergence of a new body of law.

& For example international action has been insisted against slavery and slave trade
during the century — unfortunately this was not really aimed at building up
a new fleld of international law, rather it was utilized by some states to pursue
political goals, namely the endeavour of the US federal government to assert
economic pressure on the southern “slave states” of the Union.

# Another field of international law that has started development at this age was
the one protecting the rights of aliens — but this has not really shown a human
rights profile, the subject of the protection was not the individual, but the
subject of the other sovereign.

& Farly international treaties of international humanitarian law, the rules
regulating the conduct of states and of armed forces in cases of armed conflicts
have forged some human rights into legally binding provisions. The basic rules
protecting the life of persons not taking part in hostilities or the provisions
providing for respect to civilian property and limitation of requisition can
already be qualified as recognition of human rights in international law — but
these have only been applicable in times of war between states and they were to
be applied only related to the enemy.

The end of the First World War has brought tremendous change in international
politics, which has had a serious effect on international law, and on international human
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rights law as well. The reason of this is basically the fact that the new world order
designed for the period after the war required stronger international rules, and some
aspects have expectedly were to touch upon human rights-related matters.

% The human rights novelty in the period between the two world wars has been
emerged in the form of a new body international law providing for the rights
of minorities. This subject had to be regulated because of the new geopolitical
situation created by the peace treaties and the post-war redrawing of the state
borders. A painful consequence of this was the threat of problems with national
minorities and of a de-stabilization of the new alliance system in Central and
Eastern Europe. To circumvent this, rules providing for the protection of
minorities have been incorporated into the peace treaties, and by ratifying these,
the states gaining territories under these treaties have also taken the obligation
of respect and protection of minority rights. Some methods of settlement of
disputes have also been created in the framework of these treaties and the
League of Nations — but unfortunately this new body of law has never properly
been tested. The post-war political tensions unfortunately has just not made
this possible, and after the Second World War, the question of protection of
minorities have been incorporated into international human rights law.

& Some of the human rights questions originating from the pre-war period has
gained the form of an international treaty during this period. For example the
initiatives from the time before the war has led to the adoption of the Slavery
Convention in 1926.

& 'The period after the war has seen the emergence of the economic, social and
cultural rights in international relations. These rights had already been subject
to serious debates within states’ domestic legal sphere, and they have gradually
become subject to international attention. With the globalisation of economy,
states have gained interest to introduce some international cooperation on this
matter, too. As a result, their attention has turned to international law and
organisations and as a first step, the International Labour Organisation has
been created in 1919. The success of this organisation was proven by the fact
that later it has become a specialized agency of the UN.

After the Second World War the question of international protection of human
rights have raised into a new dimension. The horrors of the war, and especially its effect
on human rights has caused a paradigmatic changes on thinking about international
human rights law. This has supplemented other major changes in international law,
first of all the creation of the United Nations which has meant a brand new era in the
history of international relations.

The first important change was the general change in thinking about the relationship
between state sovereignty and human rights. The earlier understanding has changed:
states have had to realize that trusting human rights solely to domestic jurisdiction is
not only wrong but politically dangerous. The practices of the Nazi Germany, with
special attention to human rights violations against its own citizens have proven that
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some sort of international protection is needed to ensure basic protection of human
rights. For that reason, they have included provisions in the UN Charter, which have
provided for a significant change related to human rights: state sovereignty could not
be invoked any more to hide violations of human rights, which could not be considered
to be domestic matter anymore.

Another change was the individualization of human rights in general. As the practice
of collective human rights, which minority protection had been built on after the First
World War could not prove its worth, and the ideas of collective responsibility has
been rejected by many, the strict individualist reading of human rights have become
favoured. Though this also has been criticised by some important actors (for example
states following the communist ideology), this has become the leading interpretation.
The collective interpretation of general human righes still can be qualified as a dangerous
concept, as it can find easy justifications for violations of individual liberties, it is
important to stress, that for protection of minorities collective measures can be more
efficient in some situations — however, today recognising collective rights of minorities
is the exception, not the general rule.

A very important development after the Second World War is the transformation
of the world order, which has an effect on international human rights law, too. The
international order is organised on at least two levels: the so-called universal system,
represented by the United Nations and the regional level, which is represented by various
international organisations covering a continental group of states. Currently there
are three well-developed regional structures with their own human rights protection
structure and mechanisms:

1. European regional system, with the Council of Europe;

2. American regional system, with the Organisation of American States;

3. African regional system, with the African Union.

The general international human rights provisions are adopted on universal level, in
the framework of the United Nations. The regional systems are capable of creating some
more detailed rules or others for which the consensus cannot be reached at the universal
level. Generally speaking, regional level organisations have a better chance of reaching
state consensus on certain matters because of tighter and closer historical, political
and cultural relationship. Regional cooperation is also strengthened by the fact that it
may lead to a more effective foreign policy on the universal level. As a consequence,
regional systems have more effective human rights mechanisms, for example all three
of them has an operating international human rights court, which the UN system still
misses. Some regional systems are not necessarily organised on a geographical but on
a political-cultural basis, for example the Arab League, the Organisation of Islamic
Cooperation. The Association of Southeast Asian Nations (ASEAN) is a very important
regional organisation, but its human rights activities are in an embryonic phase. (These
organisations and their human rights activities will be presented in more details in later
chapters.)
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1.4 International law and human rights
1.4.1 Human rights documents in international law

Most common documents adopted by states or other entities in the field of international
human rights law are various declarations and international treaties. They serve as
sources of law with a varying legal binding force.

Declarations are usually adopted by states and quite often by international
organisations or their institutions in the form of resolutions. As these are not
international treaties, their binding power is questionable — it has to be analysed on
a case by case basis. Usually they serve to recognise and to set political goals and aims
to future codification, so generally the content of these documents are not obligatory
at the time of adoption, but later it may gain either customary power or get reaffirmed
by an international treaty.

Some of these declarations may be of extreme significance, as being milestone
founding documents regarding a given system or subsystem of international human
rights. For example the Universal Declaration of Human Rights, adopted in 1948 by
the UN General Assembly has become the first and most often referred human rights
document of the United Nations for a long time. The American Declaration of the
Rights and Duties of Man, adopted nearly the same time has the same importance
regarding the American regional subsystem. The adoption of the Cairo Declaration
on Human Rights in Islam in 1990 has shown the birth of a new regional-political
subsystem, the Arab system of human rights protection. In 2012, members of the
organisation have adopted the ASEAN Human Rights Declaration, which hopefully
will lead to the emergence of a new human rights regional subsystem. The contents of
these declaration are usually deemed to be having binding power, as reflecting customary
law, even some of their provisions may be debated at the time of adoption.

Other declarations serve to set goals of smaller gravity, like recognising or giving
political power to a newly recognised human right. For example the recognition of
the explicit right to “safe drinking water and sanitation” is the result of last years’
development, it is not recognised in international treaties yet, but by numerous non-
binding UN and other resolutions, supported by professional interpretation — it is on
its way to gain general recognition and binding power. These declarations have a strong
role in that. They can be qualified as the first step of codification.

Codification of international human rights generally happen via international treaties.
Those are adopted by states, often in the framework of international organisations,
the UN or a regional organisation. Exceptionally non-state entities may also get into
contractual relationships but that is very rare related to human rights.

International treaties are the primary sources of international law so they have
undebated binding power, which means that states party to them are bound to comply
with their provisions. These documents are results of compromise between states, many
times after long negotiations, so sometimes the final and adopted version of their text
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differs from the states” original ideas and proposals. This is a very important factor when
we examine states relations to those and their willingness to enforce them.

Contents of international treaties in the field of international human rights law
are usually organised around the same scheme. They identify and recognise human
rights, either complete catalogues of rights or just a specific one, and provide for state
obligations which are deemed to be necessary for ensuring it, both domestic and
international. Finally, they may set up institutions responsible for monitoring states’
fulfilment of these obligations.

1.4.2 International treaties protecting human rights

International human rights law creates legal obligations to states, which are of binding
nature. States becoming parties to international human rights treaties take on international
legal obligation to respect and to protect human rights covered by those treaties — as it
is their obligation under international customary law and the Vienna Convention on
the Law of Treaties.

This is a complex obligation. First, it means that they have to refrain from interfering
with or curtailing the enjoyment of human rights. Second, states have to protect
individuals (and groups, if needed) against violations of human rights. Third, they also
have to take effective steps towards facilitation of the enjoyment of human rights, even
by legislative actions, if necessary.

Under ratified international human rights treaties, states party undertake to respect
these and to introduce appropriate domestic measures and legislation to satisfy their
obligations and duties deriving from these treaties — compatible with their general
obligations under any other international treaty, as set out by general international law.
States’ own domestic legal system, therefore, has to provide the primary legal protection
for human rights, even if they are guaranteed by international law, as it is usually
reflected by states’ constitutions. In the case of domestic law and proceedings are not
capable or simply just fail to deal with human rights abuses or violations, international
law is set into motion: mechanisms and procedures for complaints by individuals or by
groups may be available in the framework of various international organisations, both
at the regional and at the universal level. International human rights treaties usually
address the possible procedures by expert bodies or international human rights courts
for individual complaints, or the International Court of Justice for inter-state debates
related to the given treaty.

1.4.3 Reservations and objections to human rights treaties
The binding force of international human rights treaties may only be weakened by the

application of reservations according to customary law and the provisions of the Vienna
Convention on the Law of Treaties. International law basically allows for reservations
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to help the creation of multilateral treaties: by their application states may amend
their obligations from the given treaty, for example with excluding some provisions or
applying their own interpretation to those. This is useful, because this way states are
able to circumvent differences of smaller gravity related to the text of the treaty being
adopted or unresolvable debated questions with other states party, but still they do not
lose the chance to become a party to that treaty themselves. In most of the cases, it is
more important to have more states party to a treaty that to have a full consensus on
every small detail — that is the basic idea behind this possibility. To make sure that states
do not use it to get rid of their obligations in whole, some restrictions apply. The most
important is that reservations that are capable of jeopardising the general aim of the
treaty, that are incompatible with the object and purpose of the given treaty or otherwise
lead to tackling binding power of the treaty itself are prohibited.

With international human rights treaties, a very common reservation is the one
which aims to limit the jurisdiction of the International Court of Justice. For example
the countries of the communist bloc has all applied that kind of reservation to all human
rights treaties they have ratified and which had this possibility. Similar reservations are
also applied by states with regard to other institutions and their possible proceedings
under various treaties. Some reservations are applied to provide for harmony between
international human rights norms and states’ domestic legal provisions — this may have
a particular importance related to constitutional provisions. For example, a specific
rule of the Convention against Racial Discrimination, the one providing for states’
obligation to penalise various forms of hate speech may easily get into conflict with
constitutional provisions guaranteeing freedom of speech: to avoid this, those states,
for example the United States or the United Kingdom have applied a reservation when
ratifying the convention. This happens very often with international human rights
treaties so it is always very important to check not only the text of an international
treaty, but also the reservations applied by states party to it.

A reservation may attract so-called objections from other states party to the given
convention. Objections are applied when a reservation is either deemed to be illegal
(because of it is against the aim and goal of the convention) or another state party
simply does not want to accept it. An objection may be just a communication without
any legal effect, or it may lead to the given convention not entering into force between
the state with the reservation and the other one objecting. In the case of human rights
treaties the latter is not usual, and it would not make too much sense anyway as
human rights treaties are not based on mutual obligations between states party, so
objections serve much more as very important political messages but also have a very
important effect on development of international human rights law as they may
represent the interpretation of states related to certain human rights questions. For
example many Muslim states party to the Convention on the Elimination of All Forms
of Discrimination against Women have applied reservations aiming to the applicability
of norms of the Islamic Shari’ah law — most of these were claimed to be incompatible
with the object and purpose of the Convention by other states party, and they have
objected to those.
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1.4.4 Violation of international human rights treaties

As indicated before, the goal of international human rights treaties is not to create
mutual obligations between states party for their own good, but for the sake of the
individuals under their jurisdiction, to protect their human rights. This means that
in case of a violation of one party to the convention the applicability of the general
solution provided by international law would not do any good to help the situation,
what’s more, it would just make it worse.

The principle is reciprocity is usually applied by the practice of international law in
contractual relations. That means that for a violation of a state party, other states in
that legal relationship may react with an in kind violation of the same gravity. The idea
behind this is that states following the provisions of the treaty shall not get into less
favourable position because of their legal bonds than the one actually violating those.

However, the application of the same method with human rights treaties would lead
to a situation completely against the original ideas behind the system. If states had been
allowed to react with violations to an existing violation of a human rights treaty, that
could immediately to the collapse of the whole human rights protection mechanism. For
this reason, violations in international human rights law have to be treated according to
the provisions of the conventions, utilising the mechanisms provided for, and not the
“classic” international legal solutions.

1.5 Overview of human rights protection mechanisms

More kind of human rights protection mechanisms are in existence in the present
system of international human rights law. All of these can be found within the different
organisations. Here we summarize their common elements and detail them in later
chapters. Institutions providing for human rights protection mechanisms can be
categorized according to the following:

1. Political bodies;

2. Expert bodies;

3. Judicial bodies.

Political bodies are usually institutions of international organisations, not necessarily
with protection of human rights as their sole responsibility. Their members are usually
states, that means that state representatives, diplomats are present at the sessions, who
follow orders given to them by their respective governments. The working method of
these bodies is not surprisingly political, meaning that states are working here to pursue
their political aims and goals. They follow their interests, assist their allies, form ad hoc
or permanent coalitions, depending on the circumstances. While this may seem to
be far from the values behind the idea of human rights, it is important to realise that
under specific circumstances this may be an effective way to stand up against violations
of human rights. Systematic, mass atrocities can hardly been handled without a strong
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political element — it all depends on the seriousness of states in their politics related
to human rights. Politics can be bad and ineffective, unless it is used efficiently, that is
the responsibility of states. The most important political body on the universal level is
the UN Human Rights Council, on the regional level for example the Committee of
Ministers in the Council of Europe.

Non-judicial, expert bodies are usually set up by various human rights treaties to
provide monitoring and observance of the performance of states party to that given
treaty. Their members are independent experts acting in their own capacity. The
activities of these bodies may cover a wide array of responsibilities: monitoring states’
actions, evaluation of reports prepared by them, examining situations, in some cases
even entertaining complaints regarding states” activities. These bodies can be effective
against individual violations and also represent a very important professional authority
regarding the content of the given treaty, so their role is of utmost importance related to
further development of law. On the universal level, the UN treaty bodies fulfil this role,
while on the regional level the most important expert bodies are the Inter-American
Commission on Human Rights and the African Commission on Human and Peoples’
Rights.

Judicial bodies are international human rights courts, which provide for the
highest possible level of protection of human rights within the present framework of
international law. They are set up by treaties, which regulate in details the operation
of these bodies, and especially their procedures and conditions of complaints to reach
these fora. The members of these courts are judges, who adopt judgments, which can be
legally binding on states. Currently three of these institutions exist, one in each regional
system, in Europe, in America and in Africa. There is no human rights court on the
universal level, though plans of the creation of a “World Court of Human Rights” have
been existing for a long time, but currently this is far from being a reality.

1.6 Universalism v cultural relativism

One of the most intriguing and exciting debate within the field of international human
rights law is organised around the question of universality of human rights and the
possible role of regionalism when it comes to respect of human rights.

The general concept of international human rights law is its universal nature, building
on the assumption that respect for human rights constitute a universal nature, binding
all states equally, regardless of ideological or cultural differences. There is a well-founded
fear that other interpretations could lead to states finding excuses for violating their
obligations regarding human rights. The Universal Declaration of Human Rights had
been adopted in 1948, building on this foundation. Though its provisions have never
been directly denied by any states, the past years have seen some differing ideas emerging
in the field of international politics.

In 1990, the Cairo Declaration on Human Rights in Islam was adopted by the
Organisation of the Islamic Conference (today: Organisation of Islamic Cooperation)
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with the aim of building up an Islamic human rights subsystem. Some of its provisions
has stirred serious debate not only in international politics, but human rights experts’
circles. While its supporters claimed that it is complementary to the Universal
Declaration and not willing to become its alternative, its text has made this very hard
to believe to many. For example it has stated that all the rights and freedoms stipulated
by it are “subject to the Islamic Shari’ah” and also made the Shari’ah the “only source of
reference for the explanation or clarification of any of the articles of this Declaration”.
Many states, human rights experts, NGOs and even liberal Muslim groups have
addressed heavy criticism to it, stating for example that the Cairo Declaration attempts
to circumvent the principles of freedom and equality.

The Bangkok Declaration has been adopted in 1993 by ministers from Asian states.
Though the Declaration has seemingly reaffirmed these states’ commitment to the
Universal Declaration of Human Rights, at the same time they have emphasized the
principles of sovereignty and non-interference, and also have called for greater emphasis
on economic, social, and cultural rights, placing for example the right to economic
development over civil and political rights, differing from the principles and widely
considered to be a critique of universalism of human rights. This declaration has been
followed by the ASEAN Human Rights Declaration, adopted in 2012, which was
criticized again by many for failing to include many key basic rights and fundamental
freedoms. Additionally, some of its provisions are feared by numerous analysts to be
capable of being used to undermine protection of human rights, for example the one
stating that “the realization of human rights must be considered in the regional and
national context”.

The concept of “cultural relativism” may be useful as cultural differences unarguably
exist within the ranks of mankind. But the ideas of domestic laws being able to precede
over universally recognised human rights norms, or of creating regional human rights
rules directly inconsistent with general international human rights standards is not
acceptable and does not serve the interest of protection of human rights.
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The creation of the United Nations at the end of the Second World War has raised the
question of protection of human rights into the sphere of international law. This meant
a serious novelty as in the historical era before the war human rights had already been
recognised by most domestic constitutional systems, but were largely unprotected by
international law. Exceptions can be mentioned, for example, some of the provisions
of contemporary international humanitarian law and some of the protection of rights
of aliens, but generally human rights have been considered as being subject to domestic
legislation.

2.1 UN basic documents and human rights
2.1.1 Human rights in the UN Charter

The founding treaty of the United Nations, the UN Charter, adopted in 1945 has made
a serious change. Among the purposes of the UN, it has included, the “promotion and
encouragement of human rights and fundamental freedoms”. A very early prohibition
to discrimination has also been added to this as the text stipulates “without distinction as
to race, sex, language, or religion”, which can be considered as an exact legal obligation,
stretching beyond general principles and political purposes. Additionally to this material
legal base, methodological and institutional fundaments have also been created by the
Charter. According to it, member states have to be committed to promote “universal
respect for, and observance of, human rights and fundamental freedoms for all”. The
previously mentioned prohibition of discrimination is once again reaffirmed related to
this obligation, too.

The provisions of the Charter thus has made clear, that the new world order after 1945
does not consider human rights being domestic issue, under the absolute protection
of state sovereignty. Ever since this giant step, the UN has proven to be instrumental
in the process of developing international standards of human rights protection, by
adopting international treaties and other documents setting out universally recognised
human rights.

The first and most famous step had been the adoption of the Universal Declaration
of Human Rights (UDHR) in 1948, which has been followed by (a few years later)
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a series of international treaties protecting numerous human rights and human rights-
related state obligations.

But written legal rules are not enough: the UN has also created more internal
institutions and bodies with the aim to monitor and supervise states’ actions and
behaviour related to recognition and implementation of human rights. There are organs
providing for political protection, such as the UN Human Rights Council (and its
predecessor, the UN Commission on Human Rights) and bodies providing for experts’
protection (treaty bodies, established under the various UN human rights treaties),
monitoring implementation and enforcement of the relevant treaties.

2.1.2 Universal Declaration of Human Rights

The first list of human rights recognised by the United Nations appears in the Universal
Declaration of Human Rights.

No state has voted against it on 10 December 1948 (10 December is “International
Human Rights Day” ever since), as none of them has ever expressed any intention to
denounce it. Though this may reflect a worldwide consensus, a disturbing element has
to be pointed out. When decision has been made about the proposed document in the
General Assembly, cight states abstained from the voting. The Soviet Union and its
allies (Belarus, Czechoslovakia, Poland, Ukraine, Yugoslavia), Saudi Arabia and South
Africa has not supported it with their votes. This does not necessarily mean a strong
opposition against it, but is definitely a sign of the lack of full consensus on the matter
of human rights.

Later, the Universal Declaration of Human Rights has been reaffirmed in the Vienna
Declaration and Programme of Action, adopted after the World Conference on Human
Rights in 1993 (see: GA Resolution 48/121 of 14 February 1994), and still remains
the basic document to express universal human rights values. Its importance is shown
by the fact that all international human rights treaties refer to the Declaration in their
preambles.

As a resolution of the UN General Assembly, the Declaration was not adopted as
a legally binding instrument. Today its binding force is not questionable any more,
this argument stands on at least three legs. First, it is arguable that the content of
the Declaration can be qualified as an authentic interpretation of the human rights
provisions of the UN Charter, most of which are today recognised as peremptory
international norms, or jus cogens, which mean provisions legally binding under all
circumstances. While it may be questioned in the whole corpus of the Declaration,
the second possible argument is aimed on that the Declaration’s norms have turned
to customary international law by today. While most of the rights embodied in the
Declaration may satisfy the test of customary international law, that means the presence
of a state practice, backed by appropriate opinio juris, such as the prohibition of torture,
some questions can be asked in relation to all of those. For example the right to enjoy
asylum, embodied in Article 14 has not been echoed by later conventions, only the
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right to seek it. A third possible argument is that contents of the Declaration can be
considered as reflecting internationally accepted principles of law, as they are enshrined
by the constitutions and domestic legal provisions of many states. Whatsoever, today it
is nearly impossible to argue against the legally binding nature of its norms, especially
that all of them has been reaffirmed by legally binding international conventions.

The structure of the Declaration was compared to the portico of a Greek temple
by René Cassin, who has had the leading role in its drafting: the steps leading to the
entrance, four columns with foundations, and a pediment on the top had all had their
role in his vision. The seven paragraphs of the preamble, which set out the reasons of
the Declaration, represent the steps that take to the entrance, which is behind the four
columns — meaning the main body of the Declaration. Articles 1 and 2 of the Declaration
provide for the principles of dignity, liberty, equality, and brotherhood, more exactly,
prohibition of discrimination. These represent the foundation blocks of the columns,
without which the structure cannot stand. Human rights embodied in Articles 3-11
form the first column, constituting basic rights of the individual such as the right to life,
or the prohibition of slavery and other human rights. The second column is built up by
human rights embodied in articles 12-17, constituting rights of the individual related
to the public power. The third column is represented by human rights in articles 18-21,
which guarantee political freedoms, such as freedom of thought, conscience, religion,
or association. Articles 22-27 make the fourth column, which provide for economic,
social, and cultural rights. The last three articles of the Declaration is envisaged by
René Cassin as the pediment which binds the structure together: those deal with the
duty of the individual towards the society and the obligations of states vis-a-vis. It also
emphasises the prohibition of use of rights in contravention of the purposes of the UN.

The UN’s human rights protection activities, which have got off to a seemingly
successful start with the relatively early adoption of the Universal Declaration of Human
Rights, have soon had the face difficulties because of the emergence of the Cold War.
Seamless operation of the UN’s institutions themselves have become victim of this
conflict. As a result, no new legal standards have been adopted in the UN until 1965,
with the adoption of the International Convention on the Elimination of all Forms of
Racial Discrimination and the two covenants of 1966, thus initiating a new period of
time in the history of international human rights law.

2.2 UN main bodies and human rights

If we consider the protection of human rights as a goal and a duty of international law
and the UN, it is important to examine the competence of various UN bodies and
institutions. Our present system of international law is organised around and built on
the concept of state sovereignty, so this factor is still an inevitable factor. It also plays
a crucial role in relation to enforcement of human rights, as mentioned earlier. It has
long been regarded as the “Achilles heel” of international human rights protection
system, as states have plenty of possibilities to oppose any possible international action.
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Regardless of the fact that international human rights law has developed to a certain
level, where states can no longer argue human rights being solely a domestic macter,
there are still some serious limits to the ability and the capacity of the international
community to react to violations or abuses of human rights by states, especially if they
persist in their practices. Existing enforcement mechanisms seem to lag behind the
development of legal norms which they should stand for.

As a result, enforcement mechanisms in the UN generally speaking are quite weak,
the UN Security Council being the only body able to apply political-legal sanctions
going beyond mere condemnation by the international community. Still, it is important
to examine the various institutions of the UN and see what their tasks may be related
to our subject.

Human rights institutions within the UN may be catalogued either as “Charter
bodies” or as “treaty bodies”, depending on their origin. Charter bodies are created
either by the UN Charter, or by bodies which exist on the Charter itself. On the other
hand, treaty bodies are the results of UN human rights treaties, which usually always
set up these institutions. The previous ones provide for “political”, while the latter ones
for “experts” protection, based on the classification drafted up in a previous chapter.
The political UN human rights institutions are usually made up by the representatives
of member states, while the treaty bodies are composed of human rights experts acting
in their individual capacity, regardless of their nationality and origin. All of these bodies
are served and supported by the High Commissioner for Human Rights, whose Office
is responsible for their operation.

Here we analyse the main UN bodies role in protection of human rights, some of
them will be examined in details in a later chaprer.

2.2.1 UN General Assembly

The first Charter body worth mentioning is the UN General Assembly (UNGA). It
is the principal organ of the United Nations, comprising all members states of the
organisation (currently 193 member states), with one vote allocated to each of them.
While its authority and competences are at best vague (sometimes problematic and even
contra productive according to some authors) in international matters and politics, its
political weight gives it a special role related to human rights. Article 13 of the UN
Charter gives the Assembly the task of initiating studies and making recommendations
to help realization of human rights and fundamental freedoms. From the institutional
side, as the Assembly is the UN organ that all other UN human rights bodies report
back to (also the Security Council through its annual report, which can be important
related to situations with possible grave human rights problems), it has a general
overview of the global human rights situation.

The General Assembly can also make recommendations for action via resolutions
or declarations, which both are legally non-binding documents, but still may have
a significant effect. Firstly because of their possible political weight in certain situations
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(reflecting a majority opinion of member states), secondly because those resolutions are
usually followed by the UN human rights and other bodies even if some states oppose
them, and thirdly because of the possibility of gaining binding power after all. As in
the case of resolutions reflecting unanimous opinion of states or a wide consensus:
these may constitute strong evidence of the existence of a customary — thus binding
— international legal norm. Many of the human rights-related UNGA resolutions are
considered to have customary power, which is backed up by strong arguments from
professional sources.

One of the most important subsidiary organ of the UNGA is the UN Human Rights
Council (established by GA resolution 60/251), which holds the primary role among
Charter bodies in the present UN system (examined in a later chapter).

2.2.2 Economic and Social Council

The Economic and Social Council (ECOSOC) is responsible for the UN’s wide range
of activities related to economic and social issues. It consists of 54 member states, with
equal voting status, like in the General Assembly. Member states are elected by the
UNGA for three-year terms. Seats on the Council are allocated on the basis of equal
geographical representation, with fourteen to African states, eleven to Asian states, six
to Eastern European states, ten to Latin American and Caribbean states, and thirteen
to Western European and other states.

Similarly to the General Assembly, the ECOSOC has a wide mandate related to
protection of human rights. Article 62 of the UN Charter vests some important tasks
to it, in general to “make or initiate studies and reports with respect to international,
economic, cultural, educational, health and related matters”. The task is followed by
competences, for example that the ECOSOC may “make recommendations for the
purpose of promoting respect for, and observance of, human rights and fundamental
freedoms”. This provision supplements the general idea of protection of human rights
embodied in the Charter, by entitling the ECOSOC to take a leading institutional
role on this field. This leadership role is also reflected by the fact, that it receives the
reports of the treaty human rights bodies and transmits them to the General Assembly,
and that it is also responsible for the coordination of a wide array of UN programmes
related to human rights.

The ECOSOC has plenty of subsidiary bodies, mostly commissions, many of
which are responsible for various fields of human rights: the Commission for Social
Development, the Commission on the Status of Women, the Commission on Narcotic
Drugs and the Commission on Crime Prevention and Criminal Justice are just a few
worth mentioning.
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2.2.3 UN Security Council

While not a human rights organ per se, the UN Security Council (UNSC) also has
significant importance related to protection of human rights. While under the UN
Charter its primary responsibility is the maintenance of international peace and security,
its leading political role makes it inevitable in situations of crises going hand in hand
with human rights violations, sometimes on a massive scale.

The UNSC has 15 members, each member states have one vote. Out of the fifteen,
five are so-called “permanent members” with veto power, which means that a decision
cannot be made in the UNSC without their consent or against their will. The other
ten, so-called “non-permanent members” are elected by the General Assembly for
a two-year term with a two-third majority. Permanent members are China, France,
Russian Federation, the United Kingdom and the United States. Currently the ten
non-permanent members are (with end of term date):

1. Argentina (2014)
. Australia (2014)
. Chad (2015)
. Chile (2015)
. Jordan (2015)
. Lithuania (2015)
. Luxembourg (2014)
. Nigeria (2015)
. Republic of Korea (2014)
. Rwanda (2014)
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As the present membership system of the Security Council is under serious criticism,
the reform of the body, including its membership is under consideration, as part of
the UN reform.

Meetings of the UNSC are called at times when the need arises.

The most important responsibility of the Security Council is to determine the
existence of a threat to the peace or act of aggression. But it also has an important role
in situations not of such gravity yet: it may call upon the parties to a dispute to employ
settlement by peaceful means and may recommend methods of adjustment or terms
of settlement to prevent the situation from getting more serious. In some cases, if the
situation poses a threat to international peace and security, the Security Council can —
acting under Chapter VII of the Charter — decide to impose sanctions or in the worst
case, even to authorize use of force.

Under the UN Charter, all member states are obliged to comply with these
“Chapter VII” resolutions of the Council, which is an exception in the present system
of international law. Sovereign states has to accept and obey these orders from the
Council. This may have a very strong effect on human rights, because massive human
rights violations may amount to the level of a threat to international peace and security,
thus making the Security Council a very important actor related to human rights.
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Unfortunately, the political nature of the behaviour of the UNSC (because of the
actions of some of its members, usually permanent members) does not always help it
to meet this expectation.

2.3 The institutional centre of human rights protection

of the UN

Based on Article 68 of the UN Charter, the ECOSOC has delegated its human rights
functions to the Commission on Human Rights in 1946. It has become the leading
political institution of the UN’s human rights activities, for example it has drafted most
of the UN human rights documents and of the treaties. It was replaced by the Human
Rights Council in 2006, which is now the main Charter body responsible for human
rights-related activities of the UN.

2.3.1 UN Commission on Human Rights (1946-2006)

The Commission on Human Rights had 53 states as members (in its final form), elected
by the ECOSOC for three-year terms, which was renewable. Members were acting in
their capacity as representatives of the governments of UN member states gaining a seat
in the Commission.

Over its 60 years of existence, the Commission has made significant contribution to
the establishment of the UN’s constantly developing international human rights legal
framework. It has taken a leading role in codifying international treaties, developing
complaints mechanisms and special procedures. It had a very important role as being
the most accessible UN body for non-government organisations: NGOs were present at
its sessions, and the Commission has proven a standing opportunity to provide NGO
input on human rights issues.

The Commission has not had any role in enforcement at the beginning, and was
not entitled to take any action until 1967. Then the so-called “1235 procedure” was
adopted (named after ECOSOC resolution 1235 (XLII) of 6 June 1967), which has
provided for public debate focusing on violations in particular States. This has not only
led to the possibility of public identification and discussion of country-specific human
rights situations (with a possibility of political pressure), but also the appointment of
a “special rapporteur” with a mandate to investigate and report on the human rights
situation in a specific country. Later this possibility has evolved to the practice of not
country-specific, but thematic situations. Thematic procedures could involve the
appointment of experts to investigate and report on all aspects (including violations) of
human rights relevant to a specific theme. Even though country-specific mandates have
raised debates among states and those have not been applied many times, the special
procedures (both country and thematic) have been considered to be the Commission’s
major achievements.
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The so-called “1503 procedure” was another technique developed by the Commission
to deal with alleged human rights violations (named after ECOSOC resolution 1503
(XLVIII) of 27 May 1970). This provided for a complaint procedure to be applied
in the case of a “consistent pattern of gross and reliably attested violations of human
rights and fundamental freedoms”. In a situation like this, the Commission could work
with the affected State in relation to the complaint on a confidential base. While this
was an advancement, the relative weakness of the Commission, the secrecy around the
complaints and the inefficiencies in their processing have not lead to an overall success,
as other institutions could at this time provide better results.

Despite its initial successes and important role in advancement of protection of
human rights, the Commission has become more and more unable to properly fulfil
its functions, which has become increasingly visible during the years after 2000. Its
declining credibility and professionalism was the result of many factors, for example the
manipulation of its mechanisms by member states in order to achieve their own or their
allies’ political goals. This has resulted in selectivity in the choice of states singled out
for country-specific measures, or the election of states with poor human rights records
into the ranks of the Commission. All these has led to the view that the Commission
has to be radically reformed.

2.3.2 UN Human Rights Council (2006- )

The Human Rights Council has started its operation on 15 March 2006. The creation
of the Council was to replace the Commission as the key political UN human rights
body (via GA Resolution 60/251). It has the general mandate to address human
rights issues, in more details, it is responsible for promoting the protection of human
rights, for fostering international cooperation on human rights, for providing capacity
building assistance to states to help them to meet their human rights obligations, and
for responding to violations of human rights.

The newly created Council has not become substantially different in composition
to the Commission and has retained all of its same general mechanisms. Special
procedures, complaints mechanism, significant access of NGOs have all been kept to
the new institution. A new mechanism was introduced, the so-called universal periodic
review (presented in a later chapter). The practice of thematic procedures has been
continued under the Council, currently they include working groups on enforced or
involuntary disappearances, the right to food, and the situation of human rights and
freedoms of indigenous persons.

The question of membership in the Council was an important question during the
reform debates as membership issues had become a leading factor in the political demise
of the Commission. The size of the Council has been reduced to 47 members from
the 53 of the Commission. Members may serve maximum two consecutive three-year
terms. Membership can be suspended by a two-thirds majority of the UN General
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Assembly, in the case of committing systematic and gross violations of human rights.
This happened so far only once, in 2011, with Libya.

There have been proposals for a more dramatic cut to allow for a stricter selection of
nominees and for universal membership as well, to simply circumvent the problem of
political selectivity. There have also been ideas to avoid the risk of further politicisation
with composing the Council only of non-state actors.

Seats for membership are allocated based on the equitable geographical distribution
of member states via the regional groups formed in the framework of the UN. The
distribution of seats is the following:

% 13 African states

% 13 Asian states

# 6 Eastern European states

% 8 Latin American and Caribbean states
& 7 Western European and other states

Some important new features have been introduced to keep states with poor human
rights records from nomination to, being elected to, or keeping membership of the
Council. During the elections, members of the General Assembly shall take into account
the candidates” human rights record. Regional groups can nominate more candidates
than the positions available to that group, which ensures a genuine vote taking place.

The Human Rights Council has gained a higher status in the UN as it is a subsidiary
organ to the General Assembly, while the Commission had only been a sub-commission
of the ECOSOC. This reflects a growth of importance of human rights within the
institutional system of the United Nations. Other institutional novelties are present
as well: compared to the Commission, which only met for one annual session (six
weeks long), the Council is a standing body that meets for at least three sessions per
year. Additionally, it has the possibility to convene special sessions if the need arises,
at the request of a Council member with the support of one-third of the members of
the Council.

Early performance of the Council has drawn mixed evaluations. It has successfully
adopted important new human rights conventions, for example the Convention on the
Rights of Persons with Disabilities and the Optional Protocol to International Covenant
on Economic, Social and Cultural Rights. But unfortunately the Council has shown lot
of elements of negative dynamics, last seen with the Commission, as it has been accused
by applying of double standards and declining credibility. One of the worst practice
was the continuous singling out of Israel’s human rights violations, while no resolutions
have been supported by the majority of the Council on other, equally serious situations.
The majority of the special sessions convened by the Council, a vast proportion of these
have focused only on Israel, and what's worse, the resolutions adopted has constantly
shown a one-sided focus on these situations.

31



International Protection of Human Rights

2.3.3 Universal Periodic Review

One of the main tasks of the Human Rights Council is to run the Universal Periodic
Review (hereinafter: UPR) mechanism of the UN. By means of UPR, the United
Nations is capable to monitor and review regularly the situation of human rights in
each UN-members by forming a troika composed of three UNHRC-members. There
are so-called UPR-cycles within which the UN-members shall prove in every four
and a half years their commitment to the human rights obligations and standards and
explain their improvement in this field. UNHRC is authorized to gather information
about states from different kind of sources. Firstly, States are obliged to submit official
reports based on the structure requested by the UNHRC on the situation of human
rights in the State under review. Furthermore, both the so-called National Human
Rights Institutions (usually the ombudsman-type institution of a given state) of each
State and the NGOs interested are authorized to file ‘shadow reports’ about the States
under review. In addition, each member of the Human Rights Council as well as
NGO:s can provide information and also ask questions to the States under review cither
about general or particular issues. Finally, the so-called stake-holders of the UN (mainly
rapporteurs of a particular question that relates to human rights) are also authorized to
inform the UNHRC about such issues.

The most spectacular part of the UPR review process is when the State that is under
UPR review ought to defend its standpoint in public at a regular session of the UNHRC.
During this open public session, the member states and NGOs can ask questions about
the situation of human rights in a particular state and also make recommendations
to the State under review. The State under review must reply on these questions and
recommendations (either immediately or some months later) whether it can accept,
consider or even reject these recommendations. In case of accepting recommendations
(compiled later by the HRC itself) the State under review shall take the necessary steps
to be comply with the recommendations within four and a half years since it must
explain the improvements on these questions at the forthcoming UPR-review cycle.

2.3.4 UN High Commissioner for Human Rights

The post of a high commissioner responsible for human rights has been created by the
UN General Assembly in 1993. The High Commissioner for Human Rights is the
principal human rights official of the United Nations, the position itself is at the level of
under-secretary-general, with the general aim of coordination of the UN’s human rights
activities. The activities cover many duties, one of the most important is the supervision
of the Human Rights Council. This is a very important position, not only because of
direct connection to states and the ability to influence their human rights practices but
because of serving as a “face” to UN’s human rights activities.

The present high commissioner is Navi Pillay from South Africa, she was approved
by the General Assembly on 28 July 2008. Her mandate has been renewed for two years
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beginning on 1 September 2012. From September 2014 she will most probably be
followed by Zeid Ra@ad Zeid al-Hussein from Jordan, who was named as the successor
by the UN Secretary General during late spring of 2014.

The most well-known high commissioner has been Sergio Vieria de Mello from
Brazil, who tragically has only served less than one year. After he was appointed, he
was asked by the UN Secretary-General, Kofi Annan, to serve in Iraq as his Special
Representative. On 19 August 2003, he and 22 colleagues have been killed in a bomb
actack against the UN headquarters in Baghdad.

The tasks of the High Commissioner are numerous. He/she has to play the leading
role on human rights issues and to emphasize the importance of human rights at both
the international and national levels. He has to promote international cooperation
for human rights, and stimulates and coordinate action for human rights throughout
the UN system. The Commissioner has important tasks regarding to codification of
new norms: promotes universal ratification and implementation of international legal
norms, and assists in the development of new ones. He/she supports human rights
organs and treaty monitoring bodies, responds to serious violations of human rights
with the means at disposal. Many of the tasks include activities not professional but
of political nature, which requires the holder of this position not only human rights
expertise but also a good ability to maneuver in international political relations.

The Office of the High Commissioner for Human Rights (OHCHR) employs more
than thousand staff in Geneva, New York, and other country and regional offices,
and a workforce of nearly seven hundred international human rights officers serving
in various UN peace missions or political offices. Financial conditions are covered
from the United Nations regular budget and from voluntary contributions from states,
intergovernmental organizations, foundations and individuals.

2.4 UN treaty-based expert bodies

Based on the nine core international human rights treaties, ten human rights treaty
bodies have been created. These are the institutions responsible for non-judicial, “expert”
or “professional” protection of human rights, serving as the second level of protection.
Nine of these bodies has the task of monitoring implementation and enforcement
of one given core international human rights treaty. The tenth treaty body has a special
scope of activities, aiming rather on prevention: the Subcommittee on Prevention of
Torture (established under the Optional Protocol to the Convention against Torture) is
responsible for monitoring places of detention in states parties to the protocol.
These bodies are the following:
. Human Rights Committee (CCPR)
. Committee on Economic, Social and Cultural Rights (CESCR)
. Committee on the Elimination of Racial Discrimination (CERD)
. Committee on the Elimination of Discrimination against Women (CEDAW)
. Committee against Torture (CAT)
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6. Subcommittee on Prevention of Torture (SPT)
7. Committee on the Rights of the Child (CRC)
8. Committee on Migrant Workers (CMW)
9. Committee on the Rights of Persons with Disabilities (CRPD)
10. Committee on Enforced Disappearances (CED)
All of the treaty bodies are created and have to work in accordance with the provisions
of the treaty that they monitor.

2.4.1 Common elements to treaty bodies

All of these bodies are committees of independent experts. As all of the relevant treaties
require, these persons have to be “experts of high moral standing and recognized
competence in the field covered by” the given convention. Members of these committees
shall be elected by secret ballot by the states party to the given convention, nominated
from among their nationals. Each state party may nominate one person. All of the
treaties set the expectation regarding to elected circle of members, that due consideration
has to be given to equitable geographical distribution and the representation of all the
principal legal systems of the world. This factor is very important to ensure a wide
acceptance of the committees’ activities.

Members of the committees are usually elected for a fixed term, re-election is usually
possible in case of re-nomination. In case of the death, resignation or any other reason of
not being able to perform the duties of an elected member, usually the state party which
nominated that member shall appoint another expert from among its nationals to serve
for the remainder of the term, if that person is approved by the relevant committee.

Members of these committees shall serve in their personal capacity. Every treaty
expects independency, neutrality, impartiality from the members and that their activities
shall be driven by professionalism and professional standards rather than politics and
especially not the pursuance of interests of the nominating states. Though it may be
important for UN member states to have more experts in more committees as this
reflects a moral-political weight and recognition within the UN, and for this reason,
states usually lobby for their nationals, their activities has to stay non-political. This
is helped by the fact that the committees™ activities are closely scrutinized by NGOs,
academic and public attention, and expert members jeopardize their professional
reputation.

If the UN General Assembly decides so, the members of the committees may receive
emoluments from United Nations resources. Terms and conditions of these have to be
decided by the General Assembly.

Every committee establishes its own rules of procedure and elects its own officers for
a fixed time period, according to the detailed provisions of the treaty it overlooks. The
meetings of the committees are organized according to a fixed time period, usually once
or twice in a year, and they are usually held at the UN headquarters in Geneva, except
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for the meetings of the CEDAW,, which are usually held in New York. The conventions
usually address the UN Secretary-General to provide the necessary staff and facilities
for the effective performance of the functions of these committees, which practically
means that the Office of the High Commissioner for Human Rights is responsible for
supporting their work and for assisting them in their work. The office provides them
with basic capacities of secretariats to handle their administrative duties.

2.4.2 Current problems with the operation of treaty body system

While the treaty bodies constitute a fundamental pillar of the UN’s international
human rights protection system, and it has grown significantly during the past decades
(especially doubled in size over the last decade), some serious problems have also
surfaced during this period.

One of these is the accumulation of a significant backlog of state reports and individual
communications. Two reasons of this can be easily identified: under-resourcing of the
treaty bodies and insufficient compliance by states with their reporting obligations. It
may be interesting to mention, that the lacter has its counterpart on the other side,
too: during the last years, states tend to complain more and more about the growing
burden of their reporting obligations, causing a serious workload to national authorities.
An additional reason is the insufficient harmonization of working methods among the
various treaty bodies, which results in a number of inefliciencies.

Since 2009, a process has been initiated by the High Commissioner for Human
Rights, to address this problem, first as a process of consultation about possible
remedy to that. In 2012, the High Commissioner has published a 100-page report
with recommendations as the result of these consultations, which have focused on
strengthening the system rather than reforming it, as the High Commissioner had
come to the conclusion that “legal parameters of the treaties should not be altered”.
Among many other elements, the report has called attention to the utilization of new
technologies, for example including webcasting and videoconferencing in operation
of the bodies, which on one hand, could increase visibility and accessibility to these
treaty bodies. But on the other hand, online activities — for example holding of online
sessions — could lead to lower costs of operation as well.

The report was followed by a General Assembly resolution. It has launched an
intergovernmental process to strengthen and enhance the effective functioning of the
treaty body system. The next step of this process is a fresh General Assembly resolution
adopted in April 2014 (GA resolution 68/268). The most important results of this
resolution are additional meeting time and human and financial resources from the
regular budget of the UN are granted to the treaty bodies. Additionally, a capacity
building package was agreed upon to assist states in fulfilling their obligations deriving
from the treaties. It recommends the harmonization of working methods by the ten
treaty bodies.
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2.5 UN international human rights treaties

Currently there are nine core international human rights treaties in force. The last one,
entering into force on 23 December 2010 is the convention on enforced disappearance.
These treaties are widely accepted by UN member states — all of them have ratified
at least one out of the core international human rights treaties, and 80 percent of all
member states have ratified four or more. Some of these convention enjoy a near-
universal acceptance, meaning that they are ratified by nearly or by all member states.

The nine core human rights treaties are:

1965 — International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD)

1966 — International Covenant on Civil and Political Rights (ICCPR)

1966 — International Covenant on Economic, Social and Cultural Rights (ICESCR)

1979 — Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW)

1984 — Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT)

1989 — Convention on the Rights of the Child (CRC)

1990 — International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families (ICESCR)

2006 — International Convention for the Protection of All Persons from Enforced
Disappearance (CPED)

2006 — Convention on the Rights of Persons with Disabilities (CRPD)

Optional protocols to the conventions aim to amend their provisions, to extend the
protection they offer or to strengthen the monitoring and control mechanisms they
provide for. These protocols are:

1966 — Optional Protocol to the International Covenant on Civil and Political
Rights (ICCPR-OP1)

1989 — Second Optional Protocol to the International Covenant on Civil and
Political Rights, aiming at the abolition of the death penalty (ICCPR-OP2)

1999 — Optional Protocol to the Convention on the Elimination of Discrimination
against Women (OP-CEDAW)

2000 — Optional protocol to the Convention on the Rights of the Child on the
involvement of children in armed conflict (OP-CRC-AC)

2000 — Optional protocol to the Convention on the Rights of the Child on the sale
of children, child prostitution and child pornography (OP-CRC-SC)

2002 — Optional Protocol to the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (OP-CAT)

2006 — Optional Protocol to the Convention on the Rights of Persons with
Disabilities (OP-CRPD)

2008 — Optional Protocol to the Covenant on Economic, Social and Cultural Rights
(ICESCR-OP)
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2.5.1 Convention on the Elimination of All Forms of Racial
Discrimination

The International Convention on the Elimination of All Forms of Racial Discrimination
(ICERD) has been adopted by the United Nations General Assembly in 1965, and it
has entered into force in 1969. It is a widely accepted international treaty, with nearly
180 states party to it. It is a very important human rights treaty, aiming the elimination
of racial (and also other sort of) discrimination and the promotion of understanding
among all races.

This treaty was the first UN human rights convention adopted after the long-time
of apparent inactivity of the organization in the field of human rights following the
adoption of the Universal Declaration of Human Rights. Another reason that makes
this a very important international treaty is that it addresses a fundamental question
without which the protection of human rights is hardly imaginable. The obligation of
states embodied in the introductory part and Article 55 of the UN Charter, namely the
prohibition of discrimination has lead the questions of discrimination widely open. The
Convention can be considered as being the authentic interpretation of the text of the
Charter on this field — and it is needed to be able to answer those questions.

The first of these questions is the definition of “racial discrimination”. Article 1 of
the Convention defines it as:

‘any distinction, exclusion, restriction or preference based on race, colour, descent,
or national or ethnic origin which has the purpose or effect of nullifying or
impairing the recognition, enjoyment or exercise, on an equal footing, of human
rights and fundamental freedoms in the political, economic, social, cultural or

any other field of public life.”

The definition introduced by the convention represents an attempt to cover a wide
array of possible discriminatory actions.

For the application of the Convention, discrimination does not need to be based
on race or ethnicity. When considering if a certain action is falling under the ambit
of the Convention or not, its effects have to be evaluated. To determine, whether the
action’s effects are contrary to the Convention or not, that action’s unjustifiable disparate
impact must be present to a group distinguished by race, colour, descent, or national
or ethnic origin. Belonging to a particular group can be decided by self-identification,
if no other factor is identifiable.

Additionally, as anthropologists had not produced a clear distinction between
“ethnicity” and “race”, the convention does not distinguish between discrimination
based on ethnicity and on race. The criticism of the practices of some societies have
been given force to by the inclusion of descent, specifically covering discrimination on
the basis of inherited status (for example caste).

The treaty makes for exceptions. Aflirmative action policies and other measures taken
to redress inequalities and develop equality are also possible. Distinctions made on the
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basis of citizenship are specifically excluded from the definition, as these are widely
applied by states’” practice and not necessarily constitute discrimination.

The structure of the Convention reflects structure of the Universal Declaration of
Human Rights, and has served as an example for other UN human rights conventions
adopted in the future, for example one can see the same with the International Covenant
on Civil and Political Rights, the International Covenant on Economic, Social and
Cultural Rights, adopted later. The preamble is followed by twenty-five articles, which
are divided into three parts — obligation, enforcement and closing provisions.

The first part details the obligations of the states party to the Convention. Their
general obligation is to eliminate all forms of racial discrimination and to promote
understanding among all races.

According to the Convention, States party take the obligation of not applying and
not supporting discrimination prohibited by its provisions. They have to take effective
measures against it, that includes prohibition by legislation and revision of its policies
and actions to make that no discrimination is being applied. Article 5 lists specific areas
and human rights in which discrimination shall be eliminated. Some discriminatory
actions are even qualified to be crimes by the Convention, apart from the crime of
apartheid (which has been criminalized by a previous specific international treaty),
the incitement of racial hatred shall be prosecuted as a crime by states party according
to Article 4. (This provision has drawn numerous reservations from states, as we have
referred to it in a previous chapter.) Their additional obligations are to ensure judicial
remedies for acts of racial discrimination, and as a preventive measure, to promote
understanding and tolerance in public education.

The second part provides for the enforcement mechanism of the Convention.
It establishes the first of the institutions we know today as “UN treaty bodies”, the
Committee on the Elimination of Racial Discrimination (CERD). It may exercise the
following tasks and powers:

1. to make general recommendations based on the Convention;

2. to conduct a dispute-resolution mechanism between parties, related to alleged

violations of the Convention;

3. to hear individual an complaint, if the state party addressed by that recognises

such competence of the Committee.

Article 22 of the Convention, similarly to other UN human rights conventions
creates the possibility to refer any dispute between states party over the interpretation
or application of a provision of the Convention to the International Court of Justice.
This clause has been invoked only once ever since, by Georgia against Russia after
their 2008 war. Georgia has argued that Russia had applied wide scale and systematic
discrimination in South Ossetia, a territory in the process of succession from Georgia
and tried to put the armed conflict in the context of this allegation, but the Court has
found that it does not have jurisdiction.

The issue of positive discrimination is also surfaced in the Convention, which states
that “when the circumstances so warrant” states party to it shall employ affirmative
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action policies for specific racial groups to guarantee “the full and equal enjoyment of
human rights and fundamental freedoms”. This is important, because the Convention
itself denies the popular misunderstanding that “positive discrimination is the same as
the negative, just the other way round”, often used by political actors to criticize equal
treatment efforts.

2.5.2 The UN human rights covenants

1966 has been a very important year in the history of the UN’s human rights activities.
This year has marked the birth of the two human rights covenants serving as treaties
of fundamental importance.

As their title shows, the International Covenant on Civil and Political Rights was
adopted for the protection of civil and political (or “first generation”) human rights,
while the International Covenant on Economic, Social and Cultural Rights has dealt
with economic, social and cultural (or “second generation”) human right. As it is often
called, “international bill of human rights” is comprised of the Universal Declaration of
Human Rights from 1948 and the two covenants of 1966 (and the optional protocols)
together.

The covenants has been supplemented by optional protocols. The first one, to the
International Covenant on Civil and Political Rights was adopted together with the
covenants and aimed for a stronger enforcement mechanism in relation to states party
willing to accept that. The second optional protocol to the same covenant, adopted in
1989, has aimed to abolish the death penalty. 2008 has seen the birth of an optional
protocol to the International Covenant on Economic, Social and Cultural Rights, too,
which has also aimed on a more effective enforcement mechanism of this covenant.

Some common elements of the two covenants can easily be identified. In their
preambles, both of the covenants remind states to their obligations under the UN
Charter to promote and respect human rights, recognize the importance of the Universal
Declaration of Human Rights and the idea that free human beings enjoying freedom
and freedom from fear and want can only be achieved by creating the conditions
whereby everyone may enjoy his human rights, being civil and political or economic,
social and cultural rights.

Articles 1, 3 and 5 of the two covenants also show serious similarities, they are almost
the same in the two documents. They all serve as provisions of fundamental importance.

Article 1 of the covenant recognize the right to self-determination of peoples as
being universal, meaning that they may freely determine their political status and freely
pursue their economic, social and cultural development”. This reference and its unusual
positioning into a human rights treaty is explained by the contemporary international
political environment, strongly determined by decolonization, and the tension it has
caused in the system of states.

Article 3, using the same wording, reaffirms the equal right of men and women to
the enjoyment of all human rights in both of the conventions, meaning in relation
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to all of the human rights recognized by those, and obliges states party to provide for
this principle a reality. Apart from this common provision, Article 2 of both of the
covenants, which defines states’ general obligations (different in the two, see later in
the present chapter) provide for a general prohibition of discrimination, as it obliges
states to fulfil their obligations “without discrimination of any kind as to race, colour,
sex, language, religion, political or other opinion, national or social origin, property,
birth or other status”. With this, prohibition of discrimination is also a very important
common element of the covenants.

Article 5 with identical wording, in both covenants provides for protection
against the destruction or undue limitation of human rights, and against misuse or
misinterpretation of any of the provisions of the covenants to justify human right
infringements. It also establishes a prevention against states limiting already recognized
and existing human rights in their domestic regime on the ground that those human
rights are not recognized yet, or recognized only to a lesser extent in the covenants.

The main differences of the covenants derive from their different nature. As previously
mentioned, the first Covenant stands for first generation human rights, while the second
one provides for those of the second generation. As presented already in an earlier
chapter, presenting the different generations of human rights, international treaties
usually can not install obligations on the states party on the same way with these
different kind of rights.

This is very well reflected in the system of the two different covenants, and the
obligations they impose on states, which are completely different. International
Covenant on Civil and Political Rights require states to recognize, respect and ensure
every human right contained in the Covenant immediately when enters into force related
to that state, and to do it to a full extent, limitation is only possible with the conditions
and to the extent that the Covenant provides for. On the other hand, according to the
International Covenant on Economic, Social and Cultural Rights, a state party only
“undertakes to take steps (...) to the maximum of its available resources, with a view
to achieving progressively the full realization of the rights recognized”, which means
much less of an obligation. This duality of international legal obligations related to
different kind of human rights is not unusual, this approach is being applied in the
regional systems as well.

2.5.3 International Covenant on Civil and Political Rights

The International Covenant on Civil and Political Rights (ICCPR) serves as the
fundamental UN treaty for the protection of civil and political rights, or first generation
human rights. It has practically turned the moral and philosophical goals and aims of
the Universal Declaration of Human Rights into legal reality.

This transformation could not be “perfect” though, as some important elements
in the field of human rights have not been mentioned in the Declaration, but they
surface in the Covenant, and the other way round, while some human rights elements
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already had been addressed by the Declaration, they have been left out of the Covenant.
Among the novelties of the Covenant we can mention minority rights and children’s
rights — both of these have become issues of higher importance in international politics
than have been shortly after the Second World War, this explains their presence.
Novelties aside, the questions of human rights seemingly disappearing from the list
of recognized rights are even more interesting. To the sixties, some different human
rights interpretations have already found weight in international politics: that explains
for example the absence of the right to property from the Covenant, which was very
much opposed most importantly by states of the Soviet power block, accepting the
communist dogma of private property is not to be respected, what's more, it shall be
abolished at all. Regardless of the correctness of this interpretation, if it is represented by
numerous states, universal consensus on the matter is hardly possible. Another reason
stands with the rights of refugees, already embodied in the Declaration but missing
from the Covenant: nearly right after the Declaration, the Convention relating to the
Status of Refugees has been adopted (in 1951), thus this field of law has started to
develop a single new legal corpus (international refugee law), and it was not needed to
drive these questions back to the territory of general human rights. It would not have
been a good idea anyway: international refugee law have already come across serious
criticism from the communist countries (who have usually been the origins of refugees
and had the tendency to consider the legal regime protecting them a propaganda tool
in the hands of the “west”), and nobody wanted to have those debates related to the
Covenant as well.

The obligation of states party to the Covenant is easy and simple: to ensure the

human rights embodied in it. Article 2 sets out more details of this:

1. they undertakes to respect and to ensure rights recognized by the Covenant to
all individuals within their territory or subject to their jurisdiction, without
discrimination;

2. they take the obligation of domestic legislation, that may be necessary to give
effect to the rights recognized in the Covenant;

3. they take obligations regarding to the enforcement of these rights. They have
to ensure that victims of human rights violations have an effective remedy, these
claims have to be evaluated by competent judicial, administrative or legislative
authorities, and finally they have to ensure that also competent authorities shall
enforce these remedies, if those are granted.

The Covenant draws up a complex catalogue of first generation human rights, and
provides for categories of these rights. These categories of rights are determined from
the direction of the extent of states’ obligations related to them. The here categories
are the following:

1. human rights of absolute nature, from which no derogation is possible;

2. human rights of absolute nature, but derogation is possible;

3. human rights of not absolute nature.
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The first category means human rights of absolute nature, meaning that no limitation
is possible at all, and from which no derogation is possible under any circumstances. Not
even wars, natural or other disasters threatening the existence of the state, whatsoever.
These are the most important human rights and freedoms recognized by the Covenant.

Under the Covenant these human rights are:

& Right to life (embodied in Article 6). The Covenant itself does not consider
the death penalty being the violation of the right to life, if it is imposed and
executed by the judicial system in a lawful manner — its prohibition is added
only later with the second Optional Protocol in 1989;

& Prohibition of torture, cruel, inhuman or degrading treatment or punishment
and the prohibition of forced medical or scientific experimentation (embodied
in Article 7);

& Prohibition of slavery and servitude (embodied in Article 8, Paragraph 1 and 2);

& Prohibition of imprisonment merely on the ground of inability to fulfil
a contractual obligation (embodied in Article 11);

& 'The freedom provided for by the principles of nullum crimen sine lege and nulla
poena sine lege (embodied in Article 15). These principles of criminal law provide
for rule of law in case of criminal cases;

& Right to recognition everywhere as a person before the law (embodied in Article
16);

# Right to freedom of thought, conscience and religion (embodied in Article 18,
Paragraph 1 and 2). It is important to emphasize here, that this freedom does
not extend to the practice or dissemination of the same.

The second category of human rights are those which are considered to be of absolute
nature, but under extreme circumstances it is allowed for the states party to derogate
from them. Of course this possibility has to be allowed very carefully to avoid states’
attempts to misuse it.

Article 4 of the Covenant makes this possible in cases of “time of public emergency
which threatens the life of the nation” and sets the additional condition that “the
existence of which is officially proclaimed” by the application of the relevant domestic
rules. Additionally to this condition of domestic nature, international ones are also
present: states deciding to derogate shall immediately inform other states party to the
Covenant via the UN Secretary-General, and it shall inform them of the reason of
derogation and the provisions this derogation touches upon. Termination of these
derogations have to be communicated in the same manners. The possibility of these
derogations are also limited by the Covenant: they may be applied only to the extent
strictly required by the exigencies of the situation, and they must not be inconsistent
with states’ other obligations under international law, and additionally, they must not
involve any prohibited discrimination, namely on the ground of race, colour, sex,
language, religion or social origin.
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These human rights are:
& Prohibition of forced or compulsory labor (embodied in Article 8, Paragraph 3);
# Rights of detained persons (embodied in Article 10);
% Judicial guarantees, except for the publicity of trials (embodied in Article 14);
& Protection of privacy, family, home, correspondence against unlawful or
arbitrary interference (embodied in Article 17);
& Protection of family life, right to marriage (embodied in Article 23);
& Children’s rights (embodied in Article 24);
& Equality before the law (embodied in Article 26);
& Rights of ethnic, religious or linguistic minorities (embodied in Article 27).

The third category of human rights are those which may be subject to limitations
by states to ensure the operation of the state and the society. most of the human rights
are subject to these, but under the Covenant, these limitations has to meet the rules set
by its provisions and those may not extend beyond the necessities justified, and they
have to be imposed in conformity with the states’ domestic constitutional provisions.

This category of rights covers most of the “classic” civil and political rights:

& Right to liberty and security of person (embodied in Article 9);

& Liberty to enter or leave a country and the movement within (embodied in
Article 12);

& Rights of aliens on the territory of the state party (embodied in Article 13);

& Right to public trial (embodied in Article 14);

& Exercise of the right to freedom of thought, conscience and religion (embodied
in Article 18, Paragraph 3);

% Freedom of expression (embodied in Articles 19). Some limits are provided for
by the Covenant itself, as it explicitly prohibits propaganda for war and any
advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence (embodied in Article 20);

# Right of peaceful assembly (embodied in Article 21);

& Right to freedom of association (embodied in Article 22);

# Right to participate in public matters (embodied in Article 25).

The enforcement of the provisions of the Covenant is observed by the Human Rights
Committee (CCCPR — not to be confused with the UN Commission of Human
Rights, existing between 1946-2006), which is similarly to UN treaty bodies, a body
of eighteen independent individuals, composed of nationals of the states party to the
Covenant who shall be “persons of high moral character and recognized competence
in the field of human rights”, elected by the states party. After getting elected, they
shall serve in their personal capacity, similarly to the obligations of members of all UN
treaty bodies.

The Committee has the main task of monitoring states’ performance related to the
Covenant. For this reason it examines regular reports prepared by states party in every five
years, and after their analysis, it addresses the state party with its conclusions and opinions.
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As a development of the interpretation and assistance to practical application, the
Committee adopts so-called general comments to given provisions of the Covenant
or relevant human rights questions. These are important documents in international
human rights law as they reflect a professional interpretation of the text and additionally,
they can be considered to be experts’ opinions with serious relevance as auxiliary sources
of international law.

In case of alleged violations, the Committee can entertain inter-state complaints, if
this possibility if accepted by a declaration by the state the complaint was issued against.

The two optional protocols to the Covenant provide for important additional rules.

The first Optional Protocol to the International Covenant on Civil and Political
Rights (ICCPR-OP1), adopted at the same time, enables the Human Rights Committee
to receive and consider communications from individuals, with which they claim that
any of their right recognized by the Covenant has been violated by a state party. Any
state party to the Covenant becoming a party to the Protocol as well, recognizes the
competence of Committee to entertain these complaints, a possibility that is missing
from the Covenant itself.

Individuals, who want to make such a claim, first have to exhaust all available
domestic remedies, and then are entitled to submit a written communication to the
Committee. It has to decide on the admissibility of the complaint, the conditions of
which are laid down in Articles 3 and 5, Paragraph 2. The complaint has to be brought
to the attention of the state party it is directed against, who has to provide written
explanations or statements clarifying the matter (and indicating the remedy applied, if
any) within six months. Admissible communications are considered by the Committee
at closed meetings, based on the written information made available to it by the state
party and the complaining individual. The views of the Committee on the matter is
then forwarded to both of them.

These views adopted as a result of individual complaints are not legally binding
judicial decisions, or judgments. They are decisions of a body, which can be considered
a quasi-judicial body of an immense professional experience, so their views can be
considered as being authoritative interpretation of the text of the Covenant.

The Second Optional Protocol to the International Covenant on Civil and Political
Rights (ICCPR-OP2), adopted by the General Assembly in December 1989, aims at
the abolishment of the death penalty. States ratifying the Protocol take the obligation
that nobody within their jurisdiction shall be executed. The provisions of the Protocol
are considered to be additional provisions to the Covenant, thus amending its original
rules related to right to life, which — as we have seen earlier — has not seen the death
penalty as a violation of the right to life yet. The Human Rights Committee has an
observation and control function regarding to this protocol as well, with respect to
states party to the first Optional Protocol, it can receive and consider communications
related to the provisions of the Second Optional Protocol as well, unless the state party
has made a contrary statement when ratifying or accessing the Protocol.
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2.5.4 The International Covenant on Economic, Social and Cultural

Rights

The International Covenant on Economic, Social and Cultural Rights (ICESCR) aims
to ensure the protection of economic, social and cultural rights. As mentioned in an
earlier chapter, these second generation human rights require a different scheme of state
actions than civil and political rights, which is reflected for example in the difference
of obligations deriving from the two different covenants. While states party to the
first Covenant are obliged to ensure human rights recognized and enumerated, the
International Covenant on Economic, Social and Cultural Rights sets the obligation of
states party to a somewhat lower level: they have to do their best to ensure these human
rights. This is well shown in the text of the relevant Article 2:

“Each State Party to the present Covenant undertakes to take steps (...) to the
maximum of its available resources, with a view to achieving progressively the
Sfull realization of the rights recognized in the present Covenant by all appropriate
means, including particularly the adoption of legislative measures.”

The obligation of “taking steps” and especially “to the maximum of its available
sources” may indicate no hard direct obligations of states, but this is only true at
first sight. The first very important element of the Covenant is that economic, social,
cultural rights have to be ensured by states party without discrimination, a second
one is that as the Convention creates the obligation of at least trying to reach the
“full realization”, the non-activity of a state party is considered to be a violation of the
Covenant. Additionally, the Committee on Economic, Social and Cultural Rights later
has also asserted (in its General Comment No. 3) that for all the rights enshrined in
the Covenant, minimum requirements, so-called “core obligations” exist, which bind
states party regardless of their available resources.

The Covenant recognizes the following human rights:

& Right to work (embodied in Articles 6 and 7);

# Right to form and join trade unions (embodied in Article 8);

& Right to social security (embodied in Article 9);

& Protection and assistance to the family (embodied in Article 10);
& Right to an adequate standard of living (embodied in Article 11);
& Right to health (embodied in Article 12);

& Right to education (embodied in Articles 13 and 14);

# Right to cultural freedoms (embodied in Article 15).

Article 4 provides for the possibility of the states parties to apply limitations of the
rights contained in the Covenant. But it also emphases that any such limitations must
be determined by law, and this limitation must still be compatible with the nature of
the rights included in the Convention and its overall aims and goals as well, as the
requirements of a democratic society.
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Enforcement mechanism of the Covenant have been formed gradually.

The Committee on Economic, Social and Cultural Rights (CESCR) is a body of
independent experts responsible for monitoring the performance of states party to the
Covenant. The Covenant originally has not provided for this body, it has given this
task to the United Nations Economic and Social Council. The Committee was created
in 1985, by ECOSOC Resolution 1985/17, with the aim of having a body to which
this task can be delegated, as the Covenant has assigned the monitoring function to the
ECOSOC, but later it was found, that this task could be fulfilled better by an organ
similar to other UN treaty bodies. The Committee has its meetings in Geneva, normally
holds two sessions per year.

States party have to submit regular reports to the Committee on their actions
regarding the rights recognized by the Covenant in every five years. These reports are
examined by the Committee, which then addresses its concerns and recommendations
to the state party examined. This takes the form of “concluding observations”.

The Committee also has the practice similar to other UN treaty bodies of publishing
its interpretation of the provisions of the Covenant, titled as general comments.

However, call for a stronger mechanism has been present, and as a result, additional
to the reporting procedure, the drafting of a complaint procedure has been initiated. It
has turned reality, as the Optional Protocol to the International Covenant on Economic,
Social and Cultural Rights (OP-ICESCR) has entered into force in 2013, five years
after its adoption in 2008. The protocol has provided the Committee competence to
receive and consider communications from individuals claiming for the violations of
their rights under the Covenant by a state party. Next to the individual complaint
procedure, inter-state complaint may also be entertained by the Committee, if states
specifically consent to this. Similarly, on the same condition, the Committee may
undertake inquiries on grave or systematic violations of any of the economic, social
and cultural rights set forth in the Covenant. These new developments have not yet
shown their full strengths, as they are fairly new procedures, but their existence may
prove that second generation human rights may be justiciable, similarly to of first
generation ones.

2.5.5 Convention on the Elimination of All Forms of Discrimination
against Women

A long debt has been settled by the adoption of the Convention on the Elimination of
All Forms of Discrimination against Women (CEDAW) in 1979 by the UN General
Assembly. The convention, which consists of a preamble and thirty articles is often
described as an ,international bill of rights for women”. It defines ,discrimination
against women” and aims for international and national action to end such practices.
Of course the convention, while setting up strong ambitions, has been facing and still
faces serious challenges.
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According to the Convention, discrimination against women means:

»any distinction, exclusion or restriction made on the basis of sex which has the
effect or purpose of impairing or nullifying the recognition, enjoyment or exercise
by women, irrespective of their marital status, on a basis of equality of men and
women, of human rights and fundamental freedoms in the political, economic,
social, cultural, civil or any other field.”

By becoming a party to the Convention, states take the obligation to undertake
a series of measures to end discrimination against women in all forms. These measures
may vary, the Convention sets a series of examples. First of all, states shall incorporate
the principle of equality of genders in their domestic legal system, which means the
abolishment of all discriminatory laws and adoption of appropriate legislation capable
of prohibiting further discrimination against women. An institutional guarantee is
also needed, thus the establishment of a judicial system, tribunals or other effective
public institutions to ensure protection of women against gender-based discrimination
is a must. An additional aspect is to make sure that elimination of acts of discrimination
against women is ensured not only by the state and official institutions, but also by
individuals, natural persons, organizations or enterprises. This last obligation definitely
requires domestic legislation and is the greatest challenge as it may require an incursion
into private sphere by law, which can be a difficult task because of many states’ robust
constitutional protection provided to this field.

Provisions of the Convention name some of the most important elements of realizing
equality between women and men. For example, ensuring women’s equal access to
political and public life (the right to vote and the right to stand for election), to
education, to health and to employment is of crucial importance, thus the convention
emphasizes these. An early seed of gender studies can also be discovered: while the
Convention affirms the reproductive rights of women, it also targets culture and
tradition as influential forces shaping gender roles and family relations. To protect
women, it affirms their right to acquire, change or retain their nationality and their
children’s nationality. To face the problem of protection against special dangers women
have to face, the states have added the obligation of taking appropriate measures against
all forms of trafficking and other exploitation of women.

States parties to the Convention have to implement its provisions into their domestic
law and put them into practice. Their basic obligation regarding control is to submit
national reports at least every four years to the Committee. These reports have to give
an overview on measures they have taken to comply with their obligations deriving
from the treaty or with the earlier conclusions by the Committee.

The control mechanism has been strengthened in 1999 by the adoption of the
Optional Protocol to the Convention on the Elimination of all Forms of Discrimination
against Women (OP-CEDAW), which is in force since December of 2000. The states
ratifying this protocol recognize the additional competence of the Committee to receive
and consider individual complaints and to conduct a stronger examination — very
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similar to the practice of other UN human rights committees. Two procedures are
created under the protocol:
1. Communications procedure, which creates the possibility of individuals or groups
to submit complaints against of violations of the Convention.
2. Inquiry procedure, which enables the Committee to initiate an inquiry into
situations of grave or systematic violations of rights protected by the Convention.

2.5.6 Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment

Prohibition of torture had been settled firmly in international law for a long time
without adopting any exact definition. This gap has been filled by the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(CAT), which has been adopted by the General Assembly of the United Nations on 10
December 1984, and has entered into force in 1987.

The drafting of the Convention was conducted by the Commission on Human
Rights in 1977, by the request of the General Assembly to complete the earlier
preparatory work embodied in previous resolutions (see for example the “Declaration
on the Protection of All Persons from Being Subjected to Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment” by the General Assembly on 9
December 1975, GA resolution 3452 (XXX) and GA resolution 3453).The working
groups vested with the task have encountered some problems and debates for example
around the questions of definition of torture, or jurisdiction, but finally these have been
settled and the Convention (presented by Sweden) has been adopted. The general aim
of the Convention is to prevent and punish torture, and to achieve this, it has obliged
states party to cooperate when necessary.

The definition of torture under the Convention is the result of lengthy discussions,
resulting in a complex text, found in Article 1, paragraph 1. According to this, torture
is severe physical or mental pain or suffering inflicted by a public official, or a person
acting in an official capacity or anybody with consent, acquiescence, or at the instigation
of the previous persons, for specific purposes. It may the obtainment of information or
a confession from him or any third person, punishment for an act he or a third person
has committed or is suspected of having committed, it can be intimidation or coercion
against him or a third person. Furthermore, the Convention considers any reason
based on discrimination of any kind as specific purpose qualifying for the commission
of torture.

The general obligations of states party are to take effective measures to prevent acts
of torture in any territory under their jurisdiction, to make acts of torture punishable,
and to prohibit extradition to another state where there are substantial grounds for
believing that a person would be in danger of being subjected to torture.
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According to the Convention, a state party undertakes the following obligations:

& 'They have to take effective legislative, administrative, judicial or other measures
to prevent acts of torture. It is of utmost importance, that the prohibition
against torture shall be considered as being of absolute nature and shall be
upheld under any kind of exceptional circumstance (like in a state of war),
which would otherwise usually serve as a possibility to derogate from other
human rights obligations;

& States party shall not expel or extradite any individual to a state where there
are substantial grounds for believing that the individual would be in danger of
being subjected to torture;

& States party have legislative obligations: they shall ensure that acts of torture are
considered to be serious criminal offences within their domestic legal system;

& States party has to prosecute torture: they have to take a person suspected of the
offence of torture into custody and make a preliminary inquiry into the facts,
their authorities have to make investigations when there is reasonable ground
to believe that an act of torture has been committed;

& States party have an obligation regarding international criminal cooperation:
they shall either extradite a person suspected of the offence of torture or if
not willing to do so, they have to submit the case to its own authorities for
prosecution, to avoid impunity (see universal jurisdiction below);

% Under the Convention, states also have to mind victims: they shall ensure that
an individual who alleges that he has been subjected to torture will have his case
examined by the competent authorities, and that victims of torture shall have
an enforceable right to fair and adequate compensation.

To give weight to the prohibition and to help states stepping up against this violation,
Article 5 of the Convention has introduced the applicability of universal jurisdiction. It
means that each state party shall exercise its jurisdiction in respect of torture, regardless
of the territory the act is committed on or the offender’s nationality. Any act of torture
committed anywhere, outside of their territory, by any persons shall be prosecuted by
them. This principle of universal jurisdiction had already been introduced by earlier
international conventions, for example against terrorist acts, but most importantly
related to grave breaches of international humanitarian law by the 1949 Geneva
Conventions — which consider torture as one of these serious violations, a war crime.

To coordinate the international implementation of the Convention, similarly to other
human rights conventions, a committee has been created. Article 17 of the Convention
creates the Committee against Torture with the following wide array of tasks:

& To receive, study and comment on periodic reports from states party to the
Convention on the measures they have taken to give effect to their undertakings
under that

# To initiate investigations in case of reliable information about torture being
systematically practiced in the territory of a state party;
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% 'To entertain complaints by states party against another state party of violations
of the Convention;
# To entertain individual complaints against a state par