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The cover image by Safia Ishaq Mohamed is a painting and artistic reflec-
tion of the arrest of members of the No to Women Oppression Group in Su-
dan. Safia Ishaq Mohamed graduated as a student of the Fine Arts College
in Khartoum in 2010, and used her art to speak to the role of women in so-
ciety. When she took part in demonstrations in 2011 as a member of the
pro-democracy Girifna protest movement, she was abducted and raped by
three Sudanese security officers. She was widely admired for her subse-
quent courage to speak out about her ordeal, posting her testimony on
YouTube.
Safia Ishaq Mohamed brought her case against Sudan before the African
Commission on Human and Peoples’ Rights, which is still pending (it was
declared admissible in 2014). She subsequently had to flee the country and
now lives in France where she has participated in several art exhibitions.
She strongly believes in the powerful role of art in addressing human rights
issues, which was particularly prominent in the paintings by women during
the Sudanese revolution in 2019.
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Introduction
 ◈ 

The gap between the promise embodied in international human rights law
and actual practice is frustrating, as those working in the field know only
too well. A critical observer may well turn round saying, ‘I told you so,
your belief in the power of law was mistaken in the first place’. Yet a be-
liever in the system may counter, ‘Yes, we are facing some problems, but
we’re still just at the beginning; we need more human rights law and things
will improve’. These opposing strands point to broader questions, namely
whether human rights provide the best language to safeguard core values
and, if so, whether law is a suitable vehicle to promote, protect and vindi-
cate them. Posing the very question suggests that human rights law has
somehow lost its innocence – or naivety – in the sense that it is no longer
self-evidently good or considered able to provide solutions to the myriad
contemporary challenges. This is not a bad thing: on the contrary. Human
rights are born out of intense struggles and develop in constant contestation
with power and power relations. The law on human rights is therefore at
any given time a temporary reflection of an understanding that is already
pregnant with future developments and challenges. Being aware of the con-
tentious nature of human rights protects from developing self-congratulato-
ry attitudes and guards against their misappropriation by elites. Ultimately,
human rights are not something fragile out there that need protection. In-
stead, they are constantly claimed and developed, if not made anew, by
multiple actors, all of us, who engage with them in one way or another, as
rights-holders, advocates or otherwise, if only by reading this book.



The book is based on this premise, which it seeks to mainstream into
the format of a textbook. As this is primarily an international human rights
law textbook, it seeks to do justice to both the law and the struggle for hu-
man rights, and how they interact in practice. With these considerations in
mind, the book aims to offer both a sound exposition of the law and a con-
textual perspective of the realities in which the law is set and how various
actors use it. Our intention is to go beyond theory and human rights ju-
risprudence, and to bring out and reflect on the thinking, challenges and
dilemmas faced by the various actors making up the system. To this end
each chapter includes a substantial part on practical application, including a
series of case studies that seek to capture the complex realities of in-
ternational human rights law in action. This approach provides unique in-
sights into the global endeavour for human rights protection and how hu-
man rights and international human rights law are constructed in the
process. We hope that this will encourage critical contextual thinking and
provide a good sense of what international human rights law means in
practice.

Being true to the importance of discourse in human rights, the book is
enriched by a plurality of voices. Twenty-five practitioners speak to us
through a series of interviews. These practitioners are directly concerned
with human rights and many of them have been at the forefront of critical
developments. Indeed, several interviewees have suffered violations of hu-
man rights and/or faced repercussions on account of their work. The inter-
viewees have been selected so as to share a range of different perspectives.
They include grassroots activists using multiple strategies to advocate hu-
man rights protection and changes to the system; representatives of non-
governmental organisations (NGOs) known for innovative approaches;
lawyers who have litigated human rights cases at the national, regional and
international level; doctors who have been at the heart of documenting vio-
lations; academics combining theory and practice; those working for and
with human rights bodies at the national, regional and international levels;
and military legal advisors reflecting on the issue of battlefield compliance.

The book covers the foundations of human rights and international hu-
man rights law, institutional protection, a number of individual and collec-
tive rights, and a series of cross-cutting issues posing particular challenges
for the effective protection of human rights in various contexts. It comprises
twenty chapters. The first three chapters address foundational questions of



international human rights, including its law and practice. In Chapters 4 to 6
we set out the institutional framework of human rights protection at the in-
ternational and regional level; these are complemented by Chapter 7, which
focuses specifically on individual complaints procedures. Chapters 8 to 15
focus on the various types of rights: civil and political rights; economic, so-
cial and cultural rights; group rights; the human rights of women; the rights
of the child; the rights of vulnerable groups and persons; the right to devel-
opment; and victims’ rights and reparation. In Chapters 16 to 20 we exam-
ine human rights in the broader context, discussing both promises and chal-
lenges that have become apparent in addressing pressing issues. These in-
clude protection during times of armed conflict; individual criminal ac-
countability; counter-terrorism and human rights; the difficulties posed by
non-state actors (NSAs) for the system of human rights protection; and the
detrimental impact of the process of globalisation. Chapters 1 to 3, 5 to 8
and 15 were written by Lutz Oette (15.9.3 by Ilias Bantekas), Chapters 4, 9,
10, 13, 16 to 20 by Ilias Bantekas, Chapters 12 and 13 jointly (12.1 to
12.4.1, 13.3.3, 13.3.5 and 13.3.6 by Ilias Bantekas; 12.5 to Case Study 12.2,
and 13.1–13.3.2 and 13.3.4 by Lutz Oette), and Chapter 11 by the late Rupa
Reddy.

Given the inherent limitations of a textbook, each chapter provides a
list of further reading, comprising literature and key websites, for the reader
wishing to engage in depth with the issues raised and to undertake further
research. For the sake of brevity in the text itself, we provide full case cita-
tions in the Table of Cases only. The footnotes cite the case name, and hu-
man rights court or treaty body (as abbreviated) and year, for example Ra-
japakse v. Sri Lanka (HRCtee) (2006). For national cases, the case name is
followed by the country and the year, for example, Boumediene v. Bush
(US) (2008).

The text was completed in May 2019, and we have endeavoured to in-
clude developments up to that date as much as possible. Every effort has
been made to ensure that all website links were live as of that date.

While writing a book can be a rather solitary endeavour, it is also al-
ways a collective process and achievement. This collective nature is evident
in the book itself and we greatly appreciate the contribution of those inter-
viewed for the book, namely Morten Koch Andersen, Tzanetos Antypas,
Bill Bowring, Başak Çali, Moataz El Fegiery, Basil Fernando, Lesley Ann
Foster, Siri Frigaard, Charles Garraway, Eric Holt-Giménez, M. C. Iqbal,



Med S. K. Kaggwa, Ibrahima Kane, Huma Shakeb Khan, Cephas Lumina,
Benyam Dawit Mezmur, Ramanou Nassirou, Önder Özkalipçi, Eibe Riedel,
Oswaldo Ruiz-Chiriboga, Soliman M. Santos, Elham Saudi, Mandira Shar-
ma, Clive Stafford Smith and Sohail A. Warraich, as well as Robert Francis
Garcia for his contribution. We are also grateful for the valuable research
assistance and other contributions by a good number of people, particularly
Menna Seged Abraha, Katerina Akestoridi, Laila Alodaat, Julie Bardeche,
Madeeha Dani, Georgios Dimitropoulos, Mariam Fazal Faruqi, Sarah Ful-
ton, Andrew Hagiopan, Yusuke Hara, Melanie Horn, Jose Sebastiao
Manuel, Laura Imogen Mcleish, Julie Marie Olesen, Guillermo Otalora,
Kharunya Paramaguru, Maja Pecana, Eleni Polymenopoulou, Veronica
Ranza, Mervat Rishmawi, Virginie Rouas, Fahad Siddiqui, Salma Yusuf
and Parisa Zangeneh.

We also thank Marta Walkowiak, Valerie Appleby and Caitlin Lisle at
Cambridge University Press for their encouragement and support through-
out, and Margaret Humbert for her outstanding editorial work.

Our greatest debt belongs to those whose attitude inspired the book,
that is all those who cannot stand injustice and have, by word or by deed,
given substance to what a life in dignity, freedom and equal rights means.
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1.1 Introduction
The term human rights is frequently used as if it were self-explanatory. It is
tempting and not uncommon to view ‘human rights’ as something intrinsi-
cally good. Human rights are often labelled (somewhat mockingly) as the
new religion, a label which illustrates the elevated status they appear to en-
joy. On closer inspection, it becomes evident that the term human rights is
used freely and sometimes loosely by members of different disciplines and
the public at large, meaning different things – both positive and negative –
to different people, depending on the context and the purpose for which it is
used. It is therefore important to clarify the meaning(s) of the term by trac-
ing its genealogy and examining its use in various contexts.

This undertaking cannot be confined to charting the development of
international human rights law. Equating human rights with rights recog-
nised in international treaties and/or other legal sources may in practice suf-
fice when addressing particular human rights issues. Beyond this, it
amounts to taking a purely positivist position that provides little guidance in
response to a crucial question. Can a claim that something be recognised as
a human right, for example the right to same-sex marriage, be justified,
even if it is currently not explicitly recognised in law?

Human rights have an important dual function: they are claims based
on particular values or principles and often also legal rights that entail enti-
tle-ments and freedoms. Philosophical and political conceptions of human
rights are broader than international human rights law, which is essentially a
normative term referring to rights validated in recognised sources. While
the two spheres are closely intertwined, they do not necessarily share a
causal or automatic relationship, i.e. that every claim must transform into a
legally recognised right. Nor is the relationship always harmonious. A
legally recognised right may be defined too narrowly and may therefore ex-
clude certain categories: for example age may not explicitly fall within the
purview of the right to non-discrimination, or conversely a recognised right
may be wider than thin theories of human rights based on a limited number
of core rights.

To take the meaning of human rights for granted, or simply to refer to
formulas denoting rights that we have by virtue of being human, would ig-
nore the controversy surrounding their foundations and validity. Theories of
human rights abound, including substantive (based on moral values or foun-



dational postulates), formal (constructive, pragmatic, discourse), subaltern
(human rights as distinctive practices born out of struggle) and post-modern
(empathy for the other) approaches, as well as political theories, such as lib-
eral or socialist notions of human rights. It is in particular the purported uni-
versality of human rights, i.e. their applicability to everyone, everywhere
and anytime, that has given rise to enduring debates. Those often, some-
what misleadingly, labelled ‘cultural relativists’ have raised important chal-
lenges regarding the supposed origins, validity, scope of application and
politics of human rights. The question of political use and/or abuse of the
language of human rights reaches beyond the universality debate, but is an
integral part of what can be seen as an increased probing of the ‘innocence’
of human rights. These overlapping debates may be seen as bewildering if
not downright counterproductive, potentially undermining support for hu-
man rights at a time when much needs to be done to ensure their effective
protection. However, downplaying or dismissing the importance of these
debates may lead to a failure to answer satisfactorily the question of what
we mean when we refer to human rights, which is critical in situations
where the very idea is being challenged. It is perhaps inevitable that the no-
tion of human rights is and will remain charged and will be used for differ-
ing if not contradictory ends. This does not mean that the notion is entirely
open-ended, but it counsels against using it lightly without having consid-
ered its multiple dimensions. For human rights advocates, developing an
understanding that is critically aware of these aspects is arguably the best
way towards being convincing in the recurring public debates about human
rights.

1.2 The Development of Human Rights and
International Human Rights Law

The founding document of international human rights law, i.e. the Universal
Declaration of Human Rights (UDHR), refers in its preamble and article 1
to claims and freedoms that human beings enjoy by virtue of their humani-
ty: that is, inherent rights. These rights are based on the principles of digni-
ty, equality and liberty, and are underpinned by notions of solidarity. While
the notion of human rights is arguably of more recent origin, it is part of a



broader development that can be traced back to the earlier stages of human
history.

At the core of human rights lie fundamental questions about the nature
of human beings and their relationship with each other as members of soci-
eties, including ‘international society’. In this context human rights address
the relationship of individuals to others, in particular to those in a position
of power (especially civil and political rights, equality and non-discrimina-
tion) and the relationships of groups and their members to others (minority
rights, right to self-determination and rights of indigenous peoples); the set-
tlement of disputes and administration of justice (fair trial in modern par-
lance); rights to participate in the polis (particularly freedom of expression
and related rights, including the right to vote); and the material (in the
broadest sense) conditions for a life of dignity and freedom (social, eco-
nomic and cultural rights; the right to development).

This section traces the historical development of human rights and its
most prominent manifestation, international human rights law. It examines
the antecedents and formation of human rights with a view both to locating
them in a broader socio-political history and to identifying their specific na-
ture. This undertaking is important at a time when the validity of human
rights, though seemingly triumphant, is being called into question on ac-
count of their association with particular historical and political develop-
ments and ideas that are associated with Western secular liberal democra-
cies. Reflecting on shared concerns throughout history and identifying
strands of thought and practices that have contributed to their development
can, in this context, open up perspectives that provide human rights with
broad-based legitimacy.

1.2.1 Foundations

International human rights law is a rather late addition to the body of in-
ternational law whose modern origins are commonly located in the seven-
teenth and eighteenth centuries.1 International law governed the relationship
between states, which were recognised as its sole subjects. States were con-
sidered absolutely sovereign, which meant that the treatment of citizens and
other individuals on their territories fell within their exclusive prerogative.
While certain human rights concerns, such as religious persecution, were at



times raised, individual or collective rights as understood today did not
form part of the corpus of international law. This explains why international
human rights law, when emerging with considerable force following World
War II, drew heavily on ethical imperatives, concepts of rights and histori-
cal sources, as well as national declarations and constitutions. This was evi-
dent in the preparatory work to the UDHR, which was informed by the
views of a number of philosophers and intellectuals about the nature and
content of human rights and borrowed substantially from national rights de-
clarations.2

Ancient and traditional cultures and societies, and the world’s major
religions, share a deep concern about human nature, ethics and justice. The
major religions were faced with the task of constructing an ethical frame-
work for the conduct of their members. This often took the form of com-
mandments and the definition of desirable if not obligatory conduct, adher-
ence to which would bring the rewards promised by each religion. This
ranged from the principle of ahimsa, non-violence, shared by Hindus, Jains
and Buddhists, to the ten commandments of the Old Testament, including
‘thou shalt not kill’, and the vision of a just society based on respect for the
sanctity of life in Islam, complemented by exhortations to limit wealth and
distribute material goods fairly.3 Indian rulers such as Kautilya (350–283
B C ) extolled the virtue of the rule of law in the treatise Arthashastra, or, as
in the case of Asoka (304–232 B C ), declared religious tolerance.4 African
societies also developed intricate principles and rules that governed the
rights and duties of their members.5 While notions of individual autonomy
and rights were known in some societies, the question of how human beings
treat each other and how best to exercise power in a polis was frequently
framed as a matter of virtuous conduct and justice in conformity with rea-
son, religious or customary commands. The principal concern was therefore
the creation of a harmonious and just society rather than the protection of
the rights of individuals. Nevertheless, it is clear that the principles, com-
mandments and practices sketched out above have contributed to the devel-
opment of modern human rights law.6

1.2.2 The American and French Declarations of Rights



The United States (US) Declaration of Independence (1776) (and later the
Bill of Rights (1791)) and the French Declaration of the Rights of Man and
of the Citizen (1789) were the outcome of political struggles that drew on
natural law and liberal theories of rights.7 The American Declaration em-
phasised the right to life, liberty and the pursuit of happiness, while the
French Declaration stressed the right to liberty, property, security and resis-
tance to oppression. Both declarations had a considerable influence on in-
ternational human rights law, particularly the UDHR.8 However, a critical
analysis shows that the declarations foreshadowed a number of problems
that have continued to haunt international human rights law and are at the
heart of many of today’s debates. Their shortcomings are readily apparent:
the declarations speak of the rights of ‘man’; the rights granted are predom-
inantly civil and political, reflecting and privileging certain class interests;
and the documents failed to address a number of practices that violate fun-
damental rights. It is indeed a (telling) paradox that it was not seen as con-
tradictory that these rights were declared while the American settlers were
invading indigenous peoples’ land, destroying their cultures and practising
slavery. At the same time, France (and other states) pursued a policy of im-
perialism and colonialism and large groups of individuals in their own soci-
eties, such as women, were effectively excluded and barred from the enjoy-
ment of rights.9

From their inception, the language of rights found in the declarations
faced a virulent backlash and attacks from various schools of thought.
Those opposed to the liberal bourgeois ideas reflected in the French Decla-
ration, such as Edmund Burke (1729–1797), criticised the abstract and indi-
vidualistic nature of rights.10 Burke defended traditional rights, claiming
that these reflected long-standing developments and inhered organically in
the community. Rights were complemented by duties and did not allow the
overthrow of government. This ‘conservative’ perspective has proved high-
ly influential in informing communitarian critiques of the concept of human
rights11 and finds its echoes in contemporary debates on a British Bill of
Rights.12

The French Declaration was derided as ‘nonsense upon stilts’ by writ-
ers such as Jeremy Bentham (1748–1832), who launched a scathing attack
on the notion of natural rights.13 Bentham argued that rights were only
rights if they had been recognised by law, i.e. they must be posited and do



not have an independent existence. As the foremost utilitarian thinker, Ben-
tham viewed the primary purpose of rights as maximising aggregate happi-
ness (based on security, subsistence, abundance and equality). The utilitari-
an attack was characterised by a strong adherence to positivism as a means
to escape the metaphysical uncertainty, if not fiction, of natural law. Howev-
er, legal positivism’s faith in a formal law-making process as self-validating
bears the inherent risk that the very existence of a law is seen as sufficient
justification for its commands irrespective of its substance. The risk posed
by extreme positivism was starkly exposed in the twentieth century after the
Nazi period and the fall of communist states, such as the German Democra-
tic Republic (GDR), when officials justified violations by referring to exist-
ing national laws. Germany’s judiciary responded to this challenge by in-
voking the Radbruch formula. Gustav Radbruch (1878–1949) argued that
statutory law should be set aside if it is entirely incompatible with the idea
of justice, in particular where the law deliberately denies equality and does
not seek to advance the ultimate goal of any law, i.e. to serve justice.14 Rad-
bruch’s formula marked a partial return to natural law which was also prop-
agated by other legal philosophers such as Ernst Bloch (1885–1977), who
had become disenchanted with the decoupling of law and justice inherent in
positive law.15

The Industrial Revolution in Europe was characterised by stark in-
equalities and the inhuman conditions in which a large number of children
and adults had to work and live.16 Unsurprisingly, the nineteenth-century
working class and labour movements had mixed views of the conceptions
of rights embodied in the American and French declarations. Karl Marx
(1818–1883) argued in his work ‘On the Jewish Question’ that human
rights as defined in the declarations, in particular the right to property, were
used to secure the interests of the capitalist class.17 He saw human rights as
antithetical to a communist society that would overcome the antagonism
between the individual and the state by providing for everyone according to
his or her needs. Workers, trade unions, socialist movements and leftist po-
litical parties have against this background often been critical of the notion
of human rights and the very apparatus of the state and the law meant to
protect these rights. Nevertheless, it is clear that these actors have made im-
portant contributions to the development of human rights law, particularly



in respect of the right to non-discrimination, political rights, economic, so-
cial and cultural rights, as well as collective rights.18

Notwithstanding these criticisms, the American and French declara-
tions exerted symbolic significance and became important reference points
as the language of rights and liberties was increasingly invoked to buttress
demands for equality, freedom and self-determination.

1.2.3 The Struggle for Rights in the Nineteenth Century

The nineteenth century witnessed a growing struggle for rights which was
often inspired by the language of the declarations. Feminists, for example,
advocated a Declaration of the Rights of Women (Olympe de Gouges
(1748–1793) in 1790) and non-discrimination (Mary Wollstonecraft, 1759–
1797).19 Although these endeavours were unsuccessful at the time, they laid
the foundation for later women’s rights movements.20 Another major move-
ment evolved to call for the abolition of slavery, an ancient practice that had
been transformed into a globalised commercial enterprise negating liberty
and dignity and inflicting extreme suffering. The abolitionist movement had
been active since the late eighteenth century,21 but the practice of slavery
only ended after a series of struggles, such as those by François-Dominique
Toussaint-L’Ouverture (1743–1803), who led a successful anti-colonial up-
rising in Haiti,22 and the American Civil War.23 The transnational move-
ment advocating the abolition of the slave trade played a pivotal role in uni-
versally outlawing slavery, as reflected in a series of international treaties.24

These developments set important international precedents for the recogni-
tion of dignity, equality and freedom as fundamental principles applying to
the whole of humanity. Equally, nationalist movements throughout the nine-
teenth and the twentieth centuries invoked the principles of the declarations
to demand self-determination and independence for colonised countries.25

However, power relations and international law edifices developed in the
nineteenth and early twentieth centuries combined to delay the end of colo-
nialism,26 a practice that was marked by large-scale rights violations. The
legacy of colonialism continues to exert a profound and largely adverse in-
fluence on the protection of human rights, particularly in the way power is
exercised at the national and international level.



In the realm of international law the American and French declara-
tions, for all their influence on national constitutions, did not translate into a
state practice that recognised human rights or which pierced the veil of sov-
ereignty. The nineteenth century witnessed nascent developments in the
field of international humanitarian law, which grew out of a desire to limit
excesses on the battlefields.27 However, international humanitarian law was
primarily conceived as a system that imposed an obligation of restraint on
the warring parties rather than one that conferred any subjecthood on indi-
viduals. One seeming exception to the lack of protection of individuals un-
der international law at the time was the diplomatic protection relating to
the minimum standard of treatment of ‘aliens’.28 According to this rule, in-
jury to an alien, including what would be considered human rights viola-
tions by today’s standards, constituted an injury to the state of which the
alien was a national. The state could in turn exercise its right to diplomatic
protection on behalf of the individual (as a right of the state, not the individ-
ual) and demand appropriate forms of reparation under the rules of state re-
sponsibility. This rule became prominent in the nineteenth century when it
was often used as a device of imperial powers to protect the economic inter-
ests of their nationals, in particular against expropriation. This reflected the
inequalities between states and generated considerable opposition.29 Di-
verging standpoints came to the fore over the applicable standard of treat-
ment, particularly in the Americas. Some states insisted that it be equality
of treatment with nationals, which could result in the lowest common de-
nominator, while others stressed the need for an independent minimum
standard of treatment irrespective of national law and practice.30 The use of
diplomatic protection at the time was not based on the recognition of indi-
vidual rights, but the notion has since undergone considerable changes, as-
suming a potentially stronger role in the field of international human rights
law.31

1.2.4 World War I, the League of Nations and Human Rights

World War I marked the culmination of a prolonged power struggle be-
tween European states and came at a time of growing calls for indepen-
dence and the overthrow of old orders such as that of tsarist Russia. Nation-



alism, imperialism and the availability of industrially produced weapons in
combination with a wanton disregard for human life resulted in a disastrous
war that shattered the existing order. This was to have a profound influence
on the development of international human rights, which was, however, ini-
tially not reflected in the international legal order. It strengthened the posi-
tion of women, who had become more publicly engaged as a result of the
war and now demanded equal rights, with the suffragettes in the United
Kingdom (UK) calling for women’s right to vote;32 it buttressed calls by
socialist movements for the realisation of social and economic rights;33 and
it laid the foundation for the recognition of the right to self-determination
and minority rights.

The crisis also gave birth to international institutions, marking a sig-
nificant shift in the system of international relations and international law.
Besides the International Labour Organization (ILO) established in 1919,
the most important institution was the League of Nations, set up ‘to pro-
mote international co-operation and to achieve international peace and secu-
rity’.34 It did not have an explicit human rights mandate and the language of
its preamble speaks to the traditional sovereignty paradigm of international
law: ‘maintenance of justice and a scrupulous respect for all treaty obliga-
tions in the dealings of organised peoples with one another’. Even so, the
League of Nations established a system of minority protection, mainly for
Central, Eastern and South-eastern Europe, Turkey and Iraq, which was
seen as integral to maintaining peace following the break-up of the Habs-
burg and Ottoman empires in the region.35 Treaties under the system, as
well as declarations made by states, which were to be supervised by the
League Council, provided for the protection of the right to life and liberty,
freedom of religion and non-discrimination. They also guaranteed minority
rights such as the use of a particular language or education. While the
League’s minority system was incomplete and inadequately supervised, it
established important principles for protection and international human
rights monitoring, and provided the basis for the subsequent development of
minority rights under international human rights law.

World War I also bolstered demands for self-determination following
the rise of nationalist movements and declarations by the then US president,
Woodrow Wilson, which resulted in reconfigurations in Eastern Europe.36

However, in other regions, the colonial powers largely succeeded in con-



taining such demands by delaying transfer of sovereignty through the man-
date system established by the League of Nations. Article 22 of the
Covenant of the League of Nations set out the general framework of the
mandate system and article 23 stipulated minimum standards of treatment
of the ‘native inhabitants’, besides entrusting the League with ‘secur[ing]
and maintain[ing] fair and humane conditions of labour’ and supervising
both the implementation of agreements relating to trafficking and drugs, as
well as the arms trade. However, instead of paving the way for genuine self-
determination and protection of rights, the mandate system introduced the
development paradigm into international relations, marking ‘the move from
exploitative colonialism (imperialism) to cooperative colonialism (develop-
ment)’.37 In addition, the monitoring exercised by the League was generally
seen as weak and ineffective.38

1.2.5 World War II, the Holocaust and the Foundations of the
International Human Rights System

The measures taken following World War I proved inadequate and failed to
build a stable international order. Instead, the global crisis in the 1920s con-
tributed to the rise of extremist political movements and aggressive nation-
alist states, particularly in Germany, Italy and Japan, and ultimately resulted
in World War II. The war was characterised by its brutality and enormous
death toll. Its significance for the development of international human rights
law is largely due to the parallel Holocaust, the systematic destruction of
the Jewish people based on a racist ideology, as well as murderous cam-
paigns targeting Sinti and Roma, homosexuals, persons with disabilities,
political opponents and others, planned with the use of modern bureaucracy
and executed in an industrial manner by Nazi Germany.39 The shock to the
international system caused by these developments triggered a reordering of
the international system. The years 1945–1950 were a truly foundational
period for the development of international human rights law and related
fields, providing a window in which states were willing to create institu-
tions and a legal framework to address a series of concerns.

The objective of the United Nations (UN), which was established in
1945, was to put in place an effective international organisation built on a
system of collective security with strong enforcement powers. Owing to the



impetus from states such as the USA, following Franklin Delano
Roosevelt’s declaration of the four freedoms (freedom of speech and ex-
pression, freedom of worship, freedom from want and freedom from fear),
and from public figures and groups, the question of human rights had been
on the agenda since the very beginning of the UN. The USA, also due to the
advocacy and lobbying of civil society organisations, and Latin American
countries were influential in efforts to enshrine human rights provisions in
the UN Charter.40 The Charter’s preamble proclaims that UN members are
determined ‘to reaffirm faith in fundamental human rights, in the dignity
and worth of the human person, in the equal rights of men and women and
of nations large and small’. Article 1(3) lists human rights as one of the pur-
poses of the UN, and articles 55 and 56 make human rights an integral part
of the UN’s international economic and social cooperation obligations. Hu-
man rights are also part of the mandate of the Economic and Social Council
(ECOSOC) (articles 62 and 68) and of the international trusteeship system
(article 76(c)). As the texts of articles 1(3) and 55 demonstrate, the
Charter’s drafters perceived human rights protection as imperative to a new
international order conducive to peace, thus emphasising its instrumental
value in international relations. The creation of the UN Commission on Hu-
man Rights pursuant to article 68 also signalled the importance of the UN
as an institutional setting for the development of the international human
rights regime.

Parallel developments witnessed the UN War Crimes Commission
(1943–1948),41 the Nuremberg and Tokyo war crimes trials (1945–1949
and 1946–1948 respectively), which laid the foundation for international
criminal law,42 and the adoption of the Genocide Convention (Convention
on the Prevention and Punishment of the Crime of Genocide) in 1948.43

The substantial expansion of the scope of application and protection of in-
ternational humanitarian law through the four Geneva Conventions adopted
in 1949, and the recognition of refugee rights in the Convention Relating to
the Status of Refugees (the Refugee Convention) in 1951, are further mile-
stones.

1.2.6 The UDHR: Origins, Content and Significance



The work on establishing a universal human rights system began in the ear-
ly 1940s and culminated in the UDHR in 1948, which was seen as an inte-
gral part of the International Bill of Human Rights then envisaged by the
UN. The UDHR is the UN’s foundational human rights document and the
cornerstone for the international human rights system, setting a framework
for the understanding and content of rights that has stood the test of time.44

States differed on whether to make a Bill of Rights an integral part of the
Charter, and once it was decided that it should be separate whether to have a
non-binding declaration followed by a legally binding covenant or to agree
on such a covenant from the outset. The majority in the UN Commission on
Human Rights, which had been established by ECOSOC in 1946 and had
eighteen members at the time, opted for a declaration as a first step to agree-
ing on basic principles and as an educational tool. It was envisaged that the
declaration would be followed by a covenant and measures of implementa-
tion to form an International Bill of Human Rights. The Commission tasked
a committee of eight members from Australia, Chile, China, France,
Lebanon, the USSR, the UK and the USA with drafting the UDHR, under
the leadership of Eleanor Roosevelt. The process took two years, during
which time the drafting committee consulted leading thinkers for their
views on human rights. The draft articles were subject to intense scrutiny
and sustained debates in the Commission, ECOSOC and the UN General
Assembly (UNGA).45 Most states were in support of a universally shared
set of principles. However, several objections were raised to the draft arti-
cles at the time.46 Communist countries in particular criticised the draft for
not paying due regard to sovereignty, different stages of economic develop-
ment and economic, social, cultural and collective rights. South Africa ob-
jected to racial equality because of its apartheid system and Saudi Arabia
objected to the freedom to change one’s religion.47

The UNGA adopted the UDHR on 10 December 1948 (that date was
later declared International Human Rights Day). Forty-eight of the then
fifty-eight member states of the UNGA voted in favour and eight states ab-
stained (Byelorussia, Czechoslovakia, Poland, Saudi Arabia, the Ukrainian
Soviet Socialist Republic, the Union of South Africa, the Union of Soviet
Socialist Republics and Yugoslavia), with two members being absent. The
individual provisions were also put to a vote. There was a remarkable de-
gree of agreement, with unanimous votes for most rights, the only excep-



tions being the first recital of the preamble and articles 1, 2(2) (principle of
non-distinction), 14 (right to asylum), 19 (freedom of expression), 20 (free-
dom of assembly and association), 27 (cultural life) and 29 (duties and limi-
tations).48

The UDHR endorses the universality of human rights according to
which all human beings have the same inherent rights, which should be
recognised and observed universally ‘in a spirit of brotherhood’. This is re-
flected in the first recital of the preamble – ‘Whereas recognition of the in-
herent dignity and of the equal and inalienable rights of all members of the
human family is the foundation of freedom, justice and peace in the world’
– and in article 1 – ‘All human beings are born free and equal in dignity and
rights.’ The UDHR sets out the rights referred to as a ‘common standard of
achievement for all peoples and all nations’. It formulates these rights in
plain language in line with its mission to be an educational tool for the pro-
motion of human rights. Article 2 stipulates the right to non-discrimination,
articles 3–20 civil rights and liberties, article 21 political rights, articles 22–
7 economic, social and cultural rights, article 28 the right to an international
order in which the declaration’s rights can be realised, article 29 duties and
limitations of rights, and article 30 the principle that the rights granted in
the UDHR do not confer a right to destroy the same. With the exception of
minority rights and collective rights, the UDHR encompasses most rights
later recognised in the main international human rights treaties, though the
rights are formulated in a broad rather than a detailed manner (compare, for
example, article 10 UDHR with article 14 of the International Covenant on
Civil and Political Rights (ICCPR)).

The UDHR’s status was subject to some debate during the drafting
stage, with some representatives arguing that it constituted an authoritative
interpretation of the UN Charter. Most representatives and commentators
held the view that it was essentially a non-binding declaration of
principles.49 This reading appears to be in line with the UDHR’s purpose of
serving as a document that is accessible and of general validity, and acts as
a springboard for the development of international human rights law. It also
reflects the fact that the UDHR declares rights of universal application with-
out specifying the obligations of duty-holders such as states or providing
enforcement mechanisms. While the UDHR as such is not binding, many if
not most of its provisions have by now been recognised as customary in-



ternational law through their recognition in other treaties and declarations
as well as in national laws and jurisprudence.50

The UDHR was hailed as a major achievement at the time and since.51

However, it has also been subject to scathing criticism for its supposed
empty rhetoric52 and ethnocentrism.53 The latter is based on the argument
that the UN was not representative of all peoples at the time and that the
UDHR reflects strong Western influences.54 It is certainly correct that the
UDHR is liberal in spirit with an emphasis on individual rights, owing a lot
to continental European and Latin American notions of rights. However, it
would be misleading to portray the UDHR as a straightforward ‘Western’
imposition. The very universality of the declaration is in considerable part a
compromise forged in lengthy sessions and debates which included a dis-
cussion of ideological and cultural differences. The UDHR reflects some of
the concerns raised by women, emphasises economic, social and cultural
rights, and recognises duties, in particular, as limitations of rights. It was
formulated against the background of decolonisation, with some newly in-
dependent states such as India contributing to debates. This is not to deny
that the UDHR is also a political document that reflects prevailing power
relationships at the time – forming part of broader ideological battles on the
eve of the Cold War – but it is equally clear that there was a strong, shared
desire to formulate a set of generally valid rights in response to the atroci-
ties of World War II. It is indeed its clarity of vision, language and structure
that has proved to be enduring.

For all its apparent shortcomings, such as the lack of recognition of
collective rights, the UDHR has provided standards that have enabled actors
to debate and develop the nature and content of international human rights
and demand their recognition and protection.55 Notably, a number of newly
independent states have endorsed the UDHR, not out of any apparent com-
pulsion but as a symbolic statement of sharing the ideals and principles con-
tained therein. The idea of the universality of human rights may have suf-
fered since then, but it is clear that the UDHR still constitutes its most im-
pressive articulation.



Points to Consider

1. What is the legal status of the UDHR?
2. How has it contributed to the development of in-
ternational human rights law?
3. Is the criticism that the UDHR represents a ‘Western’
imposition justified?

1.2.7 Cold War and Decolonisation

The Cold War and decolonisation are arguably the two most important fac-
tors that shaped the development of international human rights law from the
1950s to the late 1980s.

The divide into political camps – in particular the USA and other
‘Western’ states versus ‘socialist’ states and later several newly established
states – slowed down the realisation of the International Bill of Human
Rights. Differences over the nature of rights and suitable modes of protec-
tion resulted in the adoption of two treaties in 1966, the ICCPR and the In-
ternational Covenant on Economic, Social and Cultural Rights (ICESCR),
which constitute the main general treaties for the respective body of rights.
The ICCPR sets out key civil and political rights, which states parties un-
dertake to respect and to ensure. These include the right of self-determina-
tion, the right to life, the prohibition of slavery and torture, and the rights to
liberty and security of person, to a fair trial and to privacy, as well as free-
dom of movement, religion, expression, assembly and association.56 The
ICESCR equally provides for the right of self-determination, and a number
of economic, social and cultural rights, such as the rights to work, to social
security, to an adequate standard of living, to health, to education and to
take part in cultural life.57 States parties are obliged to realise these rights
progressively. The UN Human Rights Committee and the Committee on
Economic, Social and Cultural Rights monitor states parties’ compliance
with their obligations under the respective Covenant, i.e. the ICCPR and the



ICESCR.58 The Cold War also witnessed the increasing politicisation of hu-
man rights, which were mainly used by Western states, foremost among
them the USA, to evaluate the conduct of other states critically, to demand
that certain action be taken and, in so doing, to demonstrate their own supe-
rior legitimacy.59 One outcome of the intensified human rights diplomacy
was the Final Act of the Conference on Security and Co-operation in Eu-
rope in 1975, signed by thirty-five ‘capitalist’ and ‘communist’ states,
which – while emphasising sovereignty and non-intervention – included
provisions for the protection of human rights. The process resulted in the
establishment of the Organization for Security and Co-operation in Europe
(OSCE) and contributed significantly to greater human rights diplomacy
and more weight being accorded to human rights in communist states.60

However, it did little to change the political economy of human rights,
which were still selectively invoked or ignored to serve political ends.61

Decolonisation was a complex and uneven struggle and political
process. The UN Charter recognised the obligation to ‘promote … [t]he
well-being of the inhabitants’ (of non-self-governing territories) and to ‘en-
sure, with due respect for the culture of the peoples concerned, their politi-
cal, economic, social, and educational advancement, their just treatment,
their protection against abuses, and to promote self-government’.62 It also
created a trusteeship system towards this end. However, colonising states
frequently resisted domestic uprisings and decolonisation efforts through
force and violations. Notorious examples are the suppression of the Mau
Mau, by the British forces in Kenya,63 and of the Algerian independence
movement by France.64 Political movements and leaders from emerging
and newly independent states were targeted, such as Patrice Lumumba
(1925–1961) in what is now the Democratic Republic of the Congo, and Ho
Chi Min (1890–1969) in Vietnam; this contributed to precipitating political
instability and war. White settler regimes resisted decolonisation in the
country formerly known as Rhodesia (1965–1979), now Zimbabwe, and re-
inforced the system of apartheid in South Africa (1948–1994). These devel-
opments provided the impetus to anti-racism initiatives in the UNGA and
led to the adoption of the International Convention on the Elimination of
All Forms of Racial Discrimination (ICERD) in 1965 and the International



Convention on the Suppression and Punishment of the Crime of Apartheid
(ICSPCA) in 1973.65

Newly independent states were often politically vulnerable internally
because of their artificial nature, particularly in Africa, and externally be-
cause of great power interests and their economic fragility and dependency.
‘Third World’ states sought to meet this challenge by stressing their politi-
cal sovereignty and calling for development and a reform of the in-
ternational economic system. Attempts to institute a New International Eco-
nomic Order based on greater economic equality and share of resources be-
tween states failed in the 1970s.66 Subsequently, similar political efforts
were channelled into calls for the recognition of the right to development.67

The surrounding debates have brought to the fore different conceptions of
rights, in particular concerning the collective nature of human rights.68

While the legacy of colonialism and the challenges stemming from the de-
colonisation process still loom large in international law, it is already clear
that this process has added important dimensions to the understanding of
human rights and the development of international human rights law.

1.2.8 The Growth of International Human Rights Law

A series of struggles, advocacy by the international human rights move-
ment, the increasing importance of human rights in international relations, a
determination to tackle (at least some) persistent problems, and a concerted
effort to develop a more coherent system have contributed to the rapid
growth of standard-setting since the 1970s, in particular at the UN level.
This standard-setting consisted of the adoption of a series of treaties, decla-
rations and other instruments that further developed the normative body of
international human rights law. These sources further elaborate specific in-
dividual rights already recognised in the UDHR and ICCPR, such as the
Convention against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment (CAT) (1984), or govern specific violations not ex-
pressly stipulated in the International Bill of Human Rights, such as the In-
ternational Convention for the Protection of All Persons from Enforced Dis-
appearance (CPED) (2006). The increasing awareness of the need to recog-
nise – and provide better protection for – the rights of members of particular



groups is reflected in the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) (1979) and the seminal Conven-
tion on the Rights of the Child (CRC) (1989), the treaty with the most states
parties in the field of human rights. It became increasingly clear that generic
sets of rights such as those contained in the ICCPR do not adequately cap-
ture the situation of members of groups who face systematic discrimination
and disadvantages on account of their status. This has led to the adoption of
treaties such as the International Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Families (ICRMW) (1990)
and the Convention on the Rights of Persons with Disabilities (CRPD)
(2006). After a prolonged struggle, collective group rights have recently
been recognised in the UN Declaration on the Rights of Indigenous Peoples
(2007), which may over time result in a treaty protecting the rights of in-
digenous peoples.69 Human rights conferences70 and initiatives to address
global economic and environmental problems, as well as related emerging
concerns such as the role of business in the violation of human rights, have
spurred the growth of soft law in the field of human rights.71

In a parallel development, a series of treaties and resolutions have been
adopted at the regional level, particularly in the European, American and
African systems, often as a result of specific historical experiences and ad-
vocacy, thereby adding important regional dimensions to the understanding
of human rights.72 The process of standard-setting and institution-building
has been complemented by a growth in human rights jurisprudence at the
national, regional and international levels, which has contributed to clarify-
ing the normative content of rights and to generating the impetus for the
adoption of treaties, such as the CPED (2006).73

Traditional international human rights law, with its focus on the state
both as protector and (potential) violator, lacks an important dimension,
namely individual criminal liability and mechanisms to ensure accountabili-
ty in order to respond to serious human rights violations. This was seen as
an evident weakness of the system that had remained unaddressed since the
Nuremberg and Tokyo trials. However, a change in political constellations
following the end of the Cold War, the establishment of ad hoc tribunals by
the UN Security Council (UNSC) in the 1990s in response to the conflict in
the former Yugoslavia and the genocide in Rwanda, strong NGO move-
ments, and the leadership of several states resulted in the re-emergence of



international criminal justice efforts. This culminated in the establishment
of the International Criminal Court (ICC) in 1998 and led to the setting up
of several mixed/hybrid courts, such as those in East Timor, Cambodia and
Sierra Leone.74 In an important broadening of the scope of international
criminal law, the statutes of international tribunals recognise that war
crimes can also be committed in internal armed conflicts.75 In parallel, sev-
eral human rights treaty bodies, the International Court of Justice (ICJ) and
others have recognised the applicability of human rights in the course of
armed conflicts.76 These developments have resulted in the growing conver-
gence of international human rights law, international humanitarian law and
international criminal law, in particular when addressing violations in inter-
nal armed conflicts. International human rights law has also become in-
creasingly important in the context of international refugee law, such as in
respect of the interpretation of the notion of persecution, immigration deten-
tion, and the scope of the prohibition of refoulement.77 At the national lev-
el, meanwhile, the end of conflicts and/or authoritarian systems has trig-
gered complex processes often referred to as transitional justice.78 These
processes are characterised by the agreed upon need to address legacies of
violations in times of transition. This includes having to determine what
should be done in respect of truth, accountability and justice, how the legal
system and institutions should be reformed and how to promote reconcilia-
tion, particularly with a view to preventing future violence and violations.79

The principles and rules of international human rights and international
criminal law form an important if not integral part of such processes, which
have in turn influenced and enriched international human rights 80

1.3 Current Challenges
The proliferation of international human rights standards, the increasing
recognition of the indivisible, interdependent and interrelated nature of hu-
man rights and the growing number of institutions tasked with protecting
human rights constitute important progress in the field. International human
rights have developed into an impressive body of law – though with some
remaining normative gaps – and an increasingly mature regime charac-



terised by specific rights, obligations and supervisory mechanisms. Howev-
er, this very institutionalisation has raised questions about its efficacy and
the risk of state and elite influence and control.81 Serious violations persist
and a number of developments pose a challenge to the system as to how
best to address them in order to become truly effective and credible.

1.3.1 International/Cross-border Dimension of Violations

The process of globalisation coupled with persisting, if not growing, in-
equalities and conflicts has undermined national rights protection and
heightened the cross-border, international dimension of violations. This be-
came dramatically visible in the plight of refugees who drowned in the
Mediterranean Sea or were stranded in the Indian Ocean.82 Austerity mea-
sures taken in the wake of the global financial crisis are another example of
global developments adversely impacting rights, often of those who are
most disadvantaged already.83 Environmental crimes, such as the dumping
of toxic waste, the arms trade, exploitation, corruption, displacement and
trafficking are further issues of concern. The prevalence of increased human
insecurity and poverty has brought about a greater awareness of the inter-
connectedness of violations and the need to develop effective responses.84

The latter poses a number of legal challenges, such as: (1) qualifying cross-
cutting practices or particular acts such as corruption as a violation, and de-
veloping an adequate framework of protection; (2) determining the causali-
ty between certain acts and their consequences, such as neo-liberal policies
and poverty; (3) identifying responsibility where a multitude of actors are
involved, including international institutions, multinational corporations
(MNCs) or transnational criminal networks; (4) providing a forum in which
victims of these acts are able to obtain effective access to justice and perpe-
trators are held to account.85

These features are particularly challenging because they are in marked
contrast to the traditional conception of human rights, which focuses on the
state as a territorial unit. In response, local and international movements and
coalitions have increasingly called for new standards and systems of ac-
countability, such as corporate criminal liability, if not fundamental changes
to the international economic system altogether.86 They have also led efforts



using transnational litigation, particularly to hold MNCs to account.87

These emerging areas of international human rights law are in a state of flux
but are likely to grow in importance. The present system cannot ignore the
adverse consequences of power relationships and problems in the global po-
litical and economic order and the often closely related range of damaging
activities if it wants to be taken seriously in its role of protecting human
dignity, equality and well-being.

1.3.2 Responsibility of Multiple Actors

International human rights law is based on the responsibility of states,
which has given human rights a distinctively state-centric prism. This is for
good reason, as it has been mainly states that have committed the most seri-
ous violations in the twentieth century. Claims that the power of states is
waning in times of globalisation may to some degree be correct in terms of
the state’s economic decision-making power. However, as a cursory reading
of annual human rights reports shows, states retain considerable powers in
policy-making and immense powers in the sphere of law-enforcement. The
exercise of such powers is often at its most intense where economic and po-
litical stakes are particularly high, as in many oil-rich countries and/or
where the state’s power is challenged, as recent developments in the Middle
East demonstrate. However, the increasing role of international institutions
in the flow of finances and projects, their involvement in conflict and post-
conflict situations, the growing number of de facto states and rebel groups
using force, the expanding scope of MNC operations, as well as violence
and discrimination committed by other private actors have equally raised
the question of their respective responsibility and accountability. The ad-
verse impact of the economic and political crisis triggered by international
financial institutions in 2008, and the devastation wrecked by the Islamic
State in Iraq and Syria, though very different in nature, demonstrate the cen-
trality of these developments for effective human rights protection. While
the responsibility of non-state actors (NSAs) has traditionally been located
outside the international human rights framework, there is a discernible
trend to bring them into the fold. This includes the violation of the rights of
women, which was for a long time downplayed if not altogether ignored as
a result of the public–private divide according to which the private sphere



was not the domain of state interest. These developments have been com-
plemented by a broadening of the positive obligations assumed by states to
protect individuals from threats and harm inflicted by NSAs, which points
to a widening of the field of application of international human rights law,
albeit one that poses considerable challenges to the system.88

1.3.3 Effective Monitoring and Implementation

The growth of the international human rights regime has not been matched
by an equally effective enforcement system. Human rights treaty bodies
have adopted new procedures, and additional protocols have been agreed
upon to enhance protection and compliance. Recent additions of note are
the protocols to the ICESCR and CRC, which provide a complaints proce-
dure for the violation of economic, social and cultural rights and children’s
rights respectively, and the Optional Protocol to CAT, which put in place an
international preventive mechanism. However, it is clear that the system es-
sentially relies on the goodwill of states, which may be based on a political
calculus according to which it is more beneficial to be seen to respect hu-
man rights. In practice, a considerable number of states still fail to ade-
quately implement their human rights obligations due to systemic and insti-
tutional shortcomings and/or deliberate disregard. Non-cooperating states
that have succeeded in isolating themselves and seemingly violate human
rights with impunity pose an even more fundamental challenge to the sys-
tem.89

The limits of the promotion and protection approach of the in-
ternational human rights treaty and Charter body system raises the question
of resort to other means, including force in the case of serious violations.
The so-called right to humanitarian intervention has recently been effective-
ly superseded by the responsibility to protect (R2P) doctrine, which empha-
sises the primary obligation of states to protect their populations and the
subsidiary duty of the ‘international community’, particularly acting
through the UNSC, where the state concerned fails to do so.90 While this
doctrine is often either hailed as major progress or criticised as simply an-
other form of interventionism,91 the problem remains. Are political bodies
such as the UNSC, or, in lieu of them, states and other entities, able and



best placed to enforce human rights protection? The political (and grossly
unrepresentative) nature of the UNSC seems to suggest the contrary, as se-
lective responses to human rights violations illustrate.92 States may also in-
voke humanitarian considerations for what appear to be unilateral foreign
policy goals. This is problematic because it is often not clear to what degree
such policies are underpinned by a genuine desire to promote human rights
or whether they are driven by ulterior motives such as hegemony or human
rights imperialism. Even where there is some willingness to act out of gen-
uine concern, situations such as Darfur highlight the complexity of inter-
ventions falling short of armed force, which is likely to remain the excep-
tion.93 It is clear that human rights diplomacy is of utmost importance in
such circumstances but may equally not escape politicisation. While such
extreme situations do not indicate an abysmal failure of the international
human rights regime, they painfully illustrate the limitations of a system
that ultimately depends on the readiness of states and international institu-
tions to take timely action.

1.3.4 Human Rights Imperialism and Exceptionalism

The international human rights system is an integral part of international
relations and as such is subject to political considerations on the part of its
actors.94 This is a truism and the resulting constraints and opportunities for
the promotion and protection of human rights are widely recognised. How-
ever, the integrity of the system risks being seriously undermined where hu-
man rights language is used, or appears to be used, to further the interests of
major powers and/or where states seek to rewrite the rules or to exempt
themselves from the system with reference to overriding considerations, in
particular national security.95

The often ambiguous use of human rights language by major powers to
justify interventions and conditionality, and the invocation of human rights
to protect the commercial interests of powerful economic actors, has gener-
ated considerable unease.96 Human rights are in this context often seen as
instruments through which Western states in particular seek to dictate what
policies other states ought to pursue, thereby cementing unequal power rela-
tionships (as Western states are frequently not subject to the same level of



scrutiny by other states) and at times providing the pretext for economic or
military interventions that may serve geo-strategic rather than genuine hu-
man rights interests. The roles of the USA, international organisations such
as the North Atlantic Treaty Organization (NATO), international financial
institutions such as the International Bank for Reconstruction and Develop-
ment (IBRD or World Bank) and the International Monetary Fund (IMF),
and the European Union (EU) are pivotal and highly ambiguous in this con-
text.97 While at least some of these entities also contribute to the promotion
and protection of human rights, the conflation of the pursuit of foreign poli-
cy interests with human rights language carries the risk of discrediting the
latter.

Under the Bush administration, the USA in particular sought to reinter-
pret international human rights norms, such as the definition of torture, and
international humanitarian law through the introduction of the term ‘unlaw-
ful enemy combatants’ in order to justify measures it had taken in response
to terrorist threats.98 This has privileged security paradigms that seemingly
override human rights considerations, the most extreme being the tightly
regulated ‘legal black hole’ of Guantánamo Bay.99 These developments
have caused considerable damage to the fabric of the international human
rights system as they may serve as a blueprint for the justification of mea-
sures that are evidently clear violations.100 The national and international
struggle against the US ‘War on Terror’ policy has been impressive and at
least partially successful in upholding and reinforcing international human
rights law, but has demonstrated how fragile the system is when one of its
supposed champions embarks on a policy that is contrary to its own basic
tenets.101 The coming into power of governments based on populist and na-
tionalist sentiments, including the US administration elected in 2016, con-
stitutes a significant challenge. Formerly liberal states have openly chal-
lenged the very idea of the value of multinational institutions, thereby call-
ing into question one of the fundamental tenets of the international human
rights system.102



Questions

1. What is the link between social, political and philosophical de-
velopments in the eighteenth and nineteenth centuries and the
contemporary system of international human rights law?
2. What role has decolonisation played in the development of in-
ternational human rights law?
3. Has international human rights law shown that it is capable
of effectively addressing contemporary challenges?

1.4 The Idea of Human Rights: Theories and
Critiques

Human rights face a paradox. At a time when they seem to have attained the
status of the dominant discourse, their potential shortcomings are also be-
coming apparent, leading some authors to raise the spectre of the ‘end of
human rights’.103 These are fundamental challenges. Satisfactorily address-
ing questions about the nature and validity of human rights is increasingly
important for their effective protection in a rapidly changing world charac-
terised by persistent and newly emerging patterns of threats, such as the
detrimental consequences of climate change, globalisation, particularly ris-
ing inequality, large-scale poverty and new technologies.104 While the uni-
versal aspiration of human rights remains one of its main attractions as a
cross-cultural, worldwide goal and yardstick, it is clear that in order to be
true to its claim it must be accompanied by increasing sensitivity to context
and to those excluded from both debates and access to protection and legal
remedies. The human rights discourse faces a difficult task in these circum-
stances; that of engaging with broader notions of justice and avoiding undue
reliance on overly legalistic and/or narrow approaches to what are often



complex political and societal problems without losing its distinctive focus
on rights.

Human rights theories can be categorised into several schools.105 A
useful way of doing so is to group theorists into natural scholars (human
rights as given), deliberative scholars (as agreed upon), protest scholars (as
fought for) and discourse scholars (as talked about).106 This section pro-
vides a brief account of the moral and liberal theories of human rights
which have formulated universal postulates with a considerable influence
on the development of human rights law. These theories have equally at-
tracted a number of critiques; these will be examined, together with other
notions of human rights, not least with a view to understanding whether and
how they can live up to their inherent promise.

1.4.1 Moral and Liberal Human Rights Theories

The UDHR is silent and ostensibly agnostic on the foundation of human
rights. Several thinkers consulted during the drafting stage offered their
own understanding of the nature of human rights, but the drafters of the
UDHR took a pragmatic view, fearing that any disagreement about the un-
derlying philosophy of human rights might jeopardise agreement about the
contents of the declaration.107 However, the UDHR’s drafting history and
language suggest that moral and liberal theories exerted a strong influence
on the development and understanding of human rights following World
War II.108 Moral theories of human rights draw on the language of inherent
(natural) rights found in the American and French declarations and restated
in the UDHR.109 Human rights are seen as universally applicable standards
that transcend time, location and culture. This position provides a strong
metaphysical grounding for the universal nature of human rights.110 How-
ever, ideas based on ‘epistemic universality’111 can be challenged on the
ground that they do not have any objective validity. The very ‘universality’
may be the expression of a subjective viewpoint, if not the outcome of a po-
litical project that reflects Western bias, as critics of the UDHR have ar-
gued.112 The postulate of an anterior moral theory that informs the develop-
ment of human rights law may also fail to reflect the complex political pro-



cesses that result in the recognition of particular rights.113 Authors have re-
sponded to the objections raised against substantive (moral) accounts by
grounding theories of human rights in personal autonomy as agency.114

However, the list of core rights flowing from this is rather narrow and fails
to provide a satisfactory basis for addressing global concerns.115 Others
have located human rights in human capabilities,116 a notion that provides a
useful combination of agency and an instrumental approach to the protec-
tion of human rights.

Liberal theories played a significant role in shaping the understanding
of human rights, both as a concept and as a feature of political and in-
ternational relations. Liberalism views the individual as an autonomous
subject who may exercise his or her rights as long as they do not conflict
with the rights of others.117 The role of the state is to provide for order, se-
curity (and basic welfare) without unjustified interference with the rights of
individuals. This view resulted in an emphasis on civil and political rights
in the early human rights discourse, dubbed the first generation of rights,
which at the national level may act as trumping other considerations.118 It
was based on the divide between the public and private sphere, a conception
that has been identified as reflecting and entrenching a male bias in in-
ternational human rights law.119

Rawls, who became well-known for his work on justice as fairness,
developed a theory of political liberalism at the global level in his work The
Law of Peoples.120 He constructed an international system composed of
what he termed well-ordered liberal and hierarchical societies, outlaw
states, societies burdened by unfavourable conditions and benevolent abso-
lutisms. Further, he stipulated principles that ‘well-ordered societies’ would
embrace and identified situations in which humanitarian intervention would
be justified, namely where a state fails to respect basic human rights. In this
world, effectively, human rights serve as benchmark for the acceptability of
a state, which is primarily to be judged by ‘reasonable liberal peoples’.
While constituting an interesting attempt at explaining the role of human
rights in international relations, Rawls’s theory is widely seen as parochial,
outdated and unsuitable to address the challenges facing the global
system.121 Even though attempts to construct grand liberal theories have
failed, liberal thinking continues to be influential in the invocation of hu-



man rights in international relations and prominent in the text and interpre-
tation of treaties, with human rights being celebrated or criticised as a liber-
al political project.122 Some of the rhetoric used in the Arab uprisings be-
ginning in 2010 has demonstrated the revolutionary potential of liberal lan-
guage, couched in universal standards, which critiques both national
regimes and (‘liberal’) foreign states that compromise if not betray human
rights for the sake of realpolitik.123

1.4.2 Meeting the Challenge: Reconstructing Human Rights

A number of interlinked processes, beginning with the Cold War divide and
decolonisation, largely destroyed any seemingly existing consensus and re-
sulted in growing scrutiny and criticism of the unspoken assumptions un-
derpinning human rights. With their increasing use as part of foreign policy,
in particular by the USA in the 1970s, human rights became widely seen as
a political instrument used selectively to create or maintain hegemony.124

The perceived individualistic, and for many societies supposedly culturally
alien, nature of human rights was viewed as an integral part of the process
of globalisation and was increasingly objected to.125 At the national level,
civil liberties movements, student and feminist actors and a number of
thinkers engaged in alternative practices and critical discourses that ques-
tioned both moral and political (liberal) assumptions and biases, in particu-
lar male bias, which were seen as inherent in the prevailing doctrine of
rights and the reliance on law to protect human rights.126 This was comple-
mented by post-modern critiques of reason and foundational theories based
on the idea of objective truth.127 These challenges seemingly subsided in
the wake of the liberal triumphalism following the breakup of the Soviet
Union and the concomitant revolutions in Eastern Europe. However, unease
has since resurfaced and arguably intensified,128 as human rights came to
dominate political discourse and assumed a prominent place in foreign poli-
cy. Their elevated status has attracted many followers but has also resulted
in closer inspection and interrogation of their nature and role in national and
international politics. This has opened up the human rights discourse and
generated what appears at first sight to be a bewildering number of theories
that seek to address some, if not all, of the challenges faced.



One of the main challenges to human rights is that they can hardly be
called universal if they only reflect the preferences of a particular culture or
group of like-minded states, as critics of the ‘Western’ nature of human
rights have claimed. Indeed, any substantive theory risks being accused of
positing an understanding of human rights that does not reflect global diver-
sity. Deliberative or discourse theories, many of which have been influ-
enced by Habermas’s communication theory, seek to address this challenge
by placing emphasis on open-ended arguments in situations of level playing
fields.129 The advantage of this approach is that its democratic nature is
seemingly conducive to reaching an understanding if not consensus that
strengthens the acceptability of human rights as defined by the participants.
This is of particular importance in cross-cultural situations130 and the
UDHR process itself can at least partly be seen as a successful manifesta-
tion of this approach.131 However, its value is limited where rights discours-
es are framed by elites,132 in situations of power asymmetry and/or where
there is no willingness to engage in dialogue, be it generally or on specific
issues seen as non-negotiable.133

The difficulty if not apparent futility of agreeing on a foundational the-
ory of human rights has led some authors to turn to pragmatism, arguing
that human rights are inherently political and that they should be promoted
through education.134 In a similar vein, constructivist theories seek to draw
on areas of overlapping consensus and/or other principles, such as common
interests,135 with a view to identifying common ground if not convincing
others to accept the human rights standards in question. The advantage of
these theories is their flexible and realistic stance that is cognisant of the po-
litical nature of human rights discourses and practices. However, the theo-
ries provide limited guidance as to why human rights should be valid and
may fail to convince others, especially if they are associated with particular
political projects such as the promotion of liberal democracy.

Critical legal scholars and movements have articulated one of the most
concerted critiques of contemporary conceptions and practices of human
rights. They argue that human rights as a language of political discourse is
too narrow and crowds out other equally valid if not preferable modes, such
as social justice.136 Further, it is seen as negating policy choices by framing
decision-making as a question of rights to be adjudicated upon137 rather



than being subject to political debate.138 As such, human rights language
may not constitute the discourse of emancipation it promises to be. It may
overly focus on endless, often individualistic, identity politics that are in-
creasingly couched in terms of rights instead of addressing underlying
structural problems and inequalities or fostering solidarity.139 There is also
a risk that rights which have served as challenges to dominant orders are
being harnessed and used to serve class, economic or political interests, a
concern that is in line with Marxist criticism of human rights.140 A case in
point is the invocation of property rights that have been used to stifle land
reforms.141

The multitude of discourses have added an important critical dimen-
sion to the understanding of human rights. Even though these critical voices
have had limited visible impact on the prevailing growth of international
human rights law and the role of human rights in international relations,
they are vital in ensuring that human rights do not lose what may be consid-
ered their defining features: their interrogation of power and violence; their
focus on unnecessary and unacceptable suffering; their potential to imagine
and demand a different world based on shared core values; and their capaci-
ty to give voice to and empower those who have been excluded from legal
recognition and attendant rights (such as stateless persons, migrants and in-
digenous peoples) or who are otherwise marginalised.142

Questions

1. Do theories of human rights matter? If so, why?
2. Why is the strong appeal of moral theories of human rights at
the same time their biggest weakness?
3. Do the critiques of human rights theories point to a fatal flaw
in their conception or are they healthy reminders of the impor-
tance of a plurality of political practices?



1.5 Universal Human Rights: Contestations and
Practices

1.5.1 The Debate
The question of universality is one of the recurring debates at the heart of
human rights. Universality is invoked as the cornerstone of human rights by
some and derided as the embodiment of ethnocentric, politically biased and
narrow conceptions thereof by others. It is one of the paradigms of the in-
ternational human rights system, as evident in the name of the UDHR and
expressed in its self-description as ‘common standard of achievement for all
peoples and all nations’. The term universality is used to denote the nature
and validity of rights that are common to all human beings by virtue of their
humanity.143 This ‘abstract universality’144 is reflected in the use of lan-
guage in the UDHR, such as ‘everyone’ and ‘all human beings’. However,
the notion of universality is subject to multiple understandings (for exam-
ple, as a natural right or political aspiration, as a ground for validity of
rights or scope of their application) and the UDHR itself provides a series
of essentialist and instrumentalist justifications of human rights.145 The
moral and political dimension of the notion of universality as a founding
principle has provided a strong impetus for the development of international
human rights law. However, it has also been subjected to close scrutiny over
the years, resulting in several strands of critique, if not outright rejection.

At the core of debates about universality is the tension between a set of
rights that supposedly apply to everyone at all times and the lack of (a
shared) understanding and practical application, or limited recognition, of
these rights around the world. This tension is closely tied up with the politi-
cal struggle for decolonisation, self-determination and development poli-
cies, which includes attempts to define rights and values deemed appropri-
ate in their particular contexts. It has gained further impetus in the clash be-
tween global homogenisation and local and regional identity politics.

Critics of universality argue that cultures and societies have developed
different understandings of the nature of human beings and of ‘rights’,
which may include a rejection of the notion that rights provide a suitable
means of governing social relationships. The idea of universal rights is
deemed illusory because rights are informed by and applied in specific soci-
etal and cultural contexts.146 It is also seen as culturally inappropriate, ef-



fectively imposing an alien concept (individual rights with a focus on civil
and political rights) that is the outcome of a particular historical develop-
ment and is specific to particular political systems (liberal democracies) on
cultures that have different value systems (religious or communitarian,
rather than liberal and individualistic).147 While some reject the notion of
universality altogether, others argue that culture provides the context in
which universal notions of rights have to be interpreted and appropriated in
order to be meaningful and effective.148 Indeed, there is ample evidence
that this process is already taking place in the regional human rights sys-
tems and in respect of certain rights, such as the rights of indigenous
peoples.

The universality debate is of particular practical importance where
consensus over certain practices is lacking, be it ostensibly on religious
grounds, as a justification for corporal punishment, or for ‘traditional’ or
‘cultural’ reasons such as female genital cutting/mutilation (see below at
1.5.2). Rather than simply insisting on absolute standards in these situa-
tions, a number of authors call for a dialogue, both between and within cul-
tures,149 to arrive at a solution that is acceptable for those concerned. As has
been rightly highlighted, genuine dialogue about human rights must engage
in addressing the content of the subject of disagreement where ‘we’ must be
able to adequately answer challenges, for example why pornography should
be tolerated, before postulating a right as a standard for others.150 The out-
come of such dialogue may be the acceptance of universal standards, possi-
bly subject to the phasing out of traditional practices, for example
polygamy,151 the context-specific interpretation of rights – similar to the
concept of margin of appreciation applied by the European Court of Human
Rights (ECtHR)152 – or their rejection, for example where one side rejects
the right of the other to discuss certain practices, for example because they
are seen as commanded by God. The latter position shows the limits of dia-
logue where differences cannot be bridged. However, the very act of seek-
ing an open dialogue can be helpful in fostering a human rights culture if it
is grounded in a ‘cosmopolitan’ spirit that takes the arguments of others se-
riously and brings different points of view to the table. The recognition of
the need to be context specific must not necessarily equate with an aban-
donment of universality, which can still provide a valuable framework of
culturally transcendent and genuinely universal aspirations.153



The universality debate has important political dimensions for in-
ternational human rights. The charges of ethnocentrism highlight the bias
apparent in the mainstream human rights discourse that has for a long time
been dominated by authors with a broadly shared cultural background and
value system.154 This practice has been criticised as neo-colonial and patro-
nising, focusing the West’s gaze on ‘the other’ and generating a narrative of
savages (‘the perpetrators’ who are bad), victims (the poor and faceless
masses who are good and in need of protection), and saviours (Western hu-
man rights organisations and their counterparts).155 This criticism highlights
the reproduction of simplistic views that are prone to reinforce stereotypes
and prejudices and ignore agency. Such an outcome is clearly antithetical to
human rights based on notions of respect for dignity, freedom and equality.
The interrogation of authorship and power dynamics underlying the devel-
opment of human rights law, including in the field of human rights work, is
therefore an important corrective and ongoing task that is needed to ensure
the continuing legitimacy of human rights and their advocates.

A further charge is that notions of universality can be used for ideolog-
ical purposes in order to mask the intent behind what is essentially a politi-
cal project. According to this argument, the tenets of universality are de-
rived from liberal democracy and aimed at its promotion as a political ide-
ology. This narrow focus frequently fails to provide adequate solutions to
pressing governance issues, such as social justice and land reform in many
African countries, or worse, may protect the interests of certain individuals
or classes at the expense of the public good.156 Some of the opposition to
universal human rights is ostensibly directed against the export of the politi-
cal ideology that they seem to imply. Indeed, the language of universal
rights may be appropriated to pursue hegemonic objectives and to promote
modes of neo-liberal globalisation serving certain power interests.157 This is
a challenge that human rights defenders invoking universal standards must
and can address. While there is a political dimension to universal human
rights that may be used to justify power relationships, human rights reach
beyond this to protect core human freedoms and to limit the exercise of
power. This may include the power of the very entities, be it states or oth-
ers, invoking the universality of human rights.

The politics of universality is evident within the international human
rights system in debates over the recognition of rights, in particular collec-



tive ones such as the right to development, the validity of reservations to
human rights treaties, for example in relation to Sharia (Islamic law), and
the inclusion and interpretation of rights in regional treaties.158 The univer-
sal language of human rights primarily employed by Western actors in in-
ternational relations has also triggered a number of confrontations and
largely defensive reactions. This includes the Asian value debate in the
1990s, where states such as Singapore and Malaysia claimed that Asian
communitarian values differed from Western individualistic values reflected
in international human rights.159 This debate was closely related to differ-
ences over models of development and may have reflected the political in-
terest of Asian states in fending off the use of human rights discourse to at-
tack their economic policies;160 while it has largely subsided, different ap-
proaches to human rights within Asia are still apparent.161 Another example
is the opposition of states with Muslim majorities to what is seen as the im-
position of secular notions that violate religious beliefs, such as liberal in-
terpretations of freedom of expression, which have led to concerted efforts
at the Human Rights Council (HRC) to redefine the relationship between
these rights.162 The ‘universality v. relativism’ schism has also resurfaced in
debates surrounding the exercise of international criminal justice in Africa
where the ICC and other bodies have been portrayed as pursuing Western
notions of retributive justice that are contrary to African modes of reconcili-
ation.163

These debates, while seemingly focusing on different conceptions of
rights, are at their heart also about ownership of human rights discourses
and practices. While objections to universality raise valid concerns, it is of-
ten questionable how representative and genuine they are. The notion of
culture as something immutable is essentialist and its use is prone to pre-
senting one strand within a culture as ‘the culture’. This may ignore, if not
suppress, other voices and thereby replicate the very mode of discourse that
universality is accused of. Cultural specificity may also be invoked to de-
flect criticism over certain practices that are increasingly seen as incompati-
ble with basic rights, such as discrimination against women, and serve as a
variant of arguments used to demand non-interference.164

However, it is equally clear that arguments surrounding human rights
may open up valuable debates, which reflect the fact that they are developed
in a continuous process of contestation and contextual adjustment. It is not



necessarily the idea of universal human rights but the power relationships
and modes of invoking and seeking to enforce them that appear problemat-
ic. Building strong and credible national and regional systems that protect
and promote fundamental values and rights while being sensitive to local
contexts would appear to be the most important step in changing this equa-
tion. Indeed, there is a growing realisation of the need to develop a ‘decen-
tered understanding of [human rights as] normative construct’165 and a
‘global perspective’166 that reflects the plurality of voices. ‘Relativist’ cri-
tiques themselves may at times overstate the Western dominance by ignor-
ing the multitude of authors and movements that have contributed, and con-
tinue to contribute, to the development of human rights and human rights
law. This is particularly evident in the African context, where regional hu-
man rights treaties reflect distinctive approaches to human rights, such as an
emphasis on duties and collective rights, and novel approaches in areas
such as women’s rights and the rights of internally displaced persons.

Ultimately, universality is a global concern that cuts across cultures
and ‘symbolise[s] universality of collective human aspiration to make pow-
er more accountable, governance progressively more just and states incre-
mentally more ethical’.167 If seen as a framework to address myriad local,
national and international injustices, universality can serve both as an im-
portant yardstick and a means to foster global solidarity.



Interview 1.1  Human Rights and the Uprisings in the Arab
World1

(Moataz El Fegiery)

Dr Moataz El Fegiery is Middle East and North Africa (MENA)
Protection Coordinator at Front Line Defenders, and Co-Founder
and Secretary General of the Egyptian Human Rights Forum. He is
the former executive director of the Cairo Institute for Human
Rights Studies and a member of its board of directors. El Fegiery is
the author of Islamic Law and Human Rights: The Muslim Brother-
hood in Egypt (Cambridge Scholars Publishing, 2016).

What role has the language of and reference to human rights
played in triggering the uprisings in the Arab world?
One reason behind the popular revolt in Arab states has been the
lack of respect for human rights. For decades, people in Tunisia,
Egypt, Syria, Yemen and Libya have been subjected to repressive
regimes with poor human rights records. The quest for social justice,
human dignity and freedom has been manifested in the key slogans
chanted by demonstrators in different Arab states. In Egypt, for ex-
ample, the systematic practice of torture and ill-treatment by the se-
curity forces under Mubarak’s regime prompted activists and youth
movements to revolt on 25 January 2011, which is an official holi-
day, ‘the police day’, in order to send a clear message to Mubarak
and the Ministry of Interior that the misuse of power by the security
forces would no longer be acceptable. In the following days, mas-
sive popular demonstrations swept across Egypt demanding drastic
political changes. The important role that respect for human rights
played in chants, blogs and debates during the uprising can in no
small part be attributed to the work of local human rights organisa-
tions over the last decade that raised public awareness about the pat-
terns of human rights violations through advocacy and litigation. In
Egypt, the rise of private media from 2003 onwards has enabled hu-



man rights NGOs to reach a wide popular audience across the
country.

Were there any objections to the invocation of universal human
rights?
Political and social forces that took to the streets in Arab states were
diverse and had different political visions for the future of their
countries. These forces agreed on the necessity of political change
and of addressing the severe injustice created by the policies of the
outgoing regimes. While political forces have not necessarily men-
tioned international human rights law explicitly, the underlying
norms became part of the day-to-day political contestations during
the revolutionary and transitional periods.

Positions diverge when it comes to the interpretation of human
rights. For instance, Islamist political parties such as the Freedom of
Justice party established by the Muslim Brotherhood in Egypt clear-
ly state in their platforms that international human rights should be
implemented as long as they are in line with Islamic Sharia. Other
non-Islamist parties also oppose some aspects of international hu-
man rights law as inappropriate for their society’s religion and cul-
ture. Human rights issues that tend to give rise to controversy in the
context of Arab societies are those related to gender equality, free-
dom of religion, the rights of religious minorities and some aspects
of the rights of children, such as the prohibition of child marriage
and female genital mutilation.

For all the diversity of views on human rights, it is important to
recognise the increasing role played in the region by human rights
defenders who tirelessly struggle to embed international human
rights in local cultural traditions. In the transitional period in Egypt,
for example, human rights NGOs proposed a road map for constitu-
tional, legal and institutional reform based on international human
rights law. However, these NGOs have been marginalised and at-
tacked by the transitional authority in Egypt.

How do you view the role of international human rights in these
developments? To what degree have they played a part in the
politics of transition?



This differs from one country to another based on the forms of tran-
sitional authority and transitional arrangements that are in place. In
Egypt the Military Council has managed the transitional period
poorly, failing to institute tangible human rights reforms. The situa-
tion has led to tensions in the relationship between the transitional
authority and the human rights community in Egypt, as the latter has
been vocal in denouncing the deteriorating status of human rights
and the reluctance of the Military Council to implement much-need-
ed reforms. During the transitional period, human rights defenders
in Egypt have been subject to an unprecedented campaign of sur-
veillance and persecution. The Muslim Brotherhood, Salafists and
other Islamist parties sat at the head of executive and legislative
governing institutions, and they played the dominant role in writing
the first post-revolution Egyptian constitution. In their short experi-
ence in power, Islamists marginalised secularist and liberal Mus-
lims, women and religious minorities. They failed to show any com-
mitments to human rights, judicial independence and the rule of law
and their legal and political actions aggravated religious polarisation
and societal divides. The Muslim Brotherhood’s rule ended dramati-
cally in July 2013 after President Morsi was deposed by the military
following massive popular unrest. Nevertheless, the ouster of Morsi
has not saved democracy as wished by many Egyptian liberals who
joined the protest against the rule of the Muslim Brotherhood and
backed the new transitional plan declared by the military. On the
contrary, political and civil rights have faced a severe downturn and
the prospect of establishing democratic institutions has become
gloomy. The changing structure of political power and the political
alliances shift in the post-Muslim Brotherhood period have enabled
this dramatic decline of rights to occur. The military and other con-
servative political forces, including remnants of the Mubarak
regime, have been significantly empowered after the ouster of the
Muslim Brotherhood. Mounting numbers of Egyptians look at the
military and its leaders as the country’s saviour amid increasing
frustration over democracy and its ability to deliver order. Mean-
while, the liberal revolutionary forces go through an intractable cri-
sis, suffering from deep divisions and harsh repression. The Muslim
Brotherhood is currently subjected to a high level of repression.



However, Islamists continue to be the most organised political force
and the current military regime has tolerated the political activism of
Salafists to counter the Muslim Brotherhood. In Tunisia, however,
there has been a more inclusive transitional process where civil soci-
ety and all political forces have taken part in the transitional
arrangements, with human rights defenders playing a leading role.
The dramatic 2013 fall of the Muslim Brotherhood in Egypt prompt-
ed Islamists in Tunisia to conclude a political agreement with the
non-Islamist opposition, a deal widely regarded as having secured
the transition process in Tunisia.

What is the future of human rights in the Arab region, including
in terms of the development of an effective regional human
rights system?
The situation looks gloomy in the region today. The use of military
force and political violence has significantly expanded, causing
grave human rights and humanitarian consequences and immense
challenges for the work of human rights defenders. In Syria, Libya
and Yemen, state and non-state actors opted to use violence to settle
political scores and gain the upper hand in ongoing power struggles.
These developments highlight the fragility or decline of the nation
state in many countries in the region, giving way to growing sectari-
anism and tribal political trajectories. The collapse of the democratic
process in Egypt since the removal of the Muslim Brotherhood from
power in July 2013 by the military escalated instability in the coun-
try and led to waves of bloody confrontations between the state and
opponents on a level previously unseen in modern Egyptian history.
Moreover, conflicting political agendas of international and regional
powers aggravated domestic conflicts and turned these crises into
proxy wars.

Jihadist Islamists would find no better environment than this to
flourish in the region. Growing numbers of violent Islamist groups
have systematically and massively used brutal violence against for-
eign and domestic targets including innocent civilians to take over
power in Syria, Iraq, Libya, Yemen and Egypt. The rise of Jihadism
is an outcome of a unique religionised political ideology which long
existed in the region. However, one cannot see its recent emergence



in isolation from a series of inadequate policies pursued by Western
and Middle Eastern states, including the cooperation with these vio-
lent groups at certain moments to achieve narrow political gains.
Moreover, human rights violations and the absence of the rule of
law in most Middle Eastern states are contributing to violent radical-
isation and recruitment of desperate youths by terrorist groups.

I do not see a prospect for an efficient regional human rights
system in the Arab region within the current political circumstances.
The League of Arab States (LAS) adopted the Arab Charter of Hu-
man Rights in 1994 and modified it in 2004. In 2014, LAS decided
to establish an Arab Court of Human Rights to be based in Bahrain.
However, the contribution of these mechanisms is very limited with-
in the current tumultuous situation. These mechanisms are flagrantly
subject to governmental control and manipulation and fall short of
international human rights standards. Independent NGOs and human
rights defenders are excluded from the activities of LAS.

Islamist movements are often seen as antithetical to human
rights, particularly international human rights standards. Is this
view borne out by your research and experience?
Islamists are not monolithic and their discourses on Islamic law and
international human rights are highly contingent upon the political
and social contexts in different Muslim states and even at different
times. For example, the al-nahda (renaissance) movement in
Tunisia, particularly according to the writings of its leader Rashid
al-Ghanoushi, has sought to develop human-rights-friendly interpre-
tations of Islam. In Egypt, the Muslim Brotherhood has been eager
to portray its position as being in conformity with international hu-
man rights law. However, the group interprets many international
human rights restrictively. For instance, its members and leaders
have usually been critical of the conception of gender equality in
CEDAW. They argue that international women’s rights corrupt Is-
lamic social values and morals. Instead, they advocate the concept
of complementary roles between men and women. This means that
not all rights enjoyed by men are provided for women. This under-
standing influences the discriminatory positions that have been de-
veloped by the Muslim Brotherhood towards marriage, divorce and



the political rights of women. However, Islamists’ stances on certain
international human rights such as gender equality and equal citizen-
ship will continue to be problematic as long as they seek to establish
what they call ‘the Islamic State’ ruled by Sharia.

1 See further on developments in the region, A. T. Chase, Human
Rights, Revolution, and Reform in the Muslim World (Lynne Rienner
Publisher, 2012); C. Tripp, The Power and the People: Paths of Re-
sistance in the Middle East (Cambridge University Press, 2013).

1.5.2 Experiences in Combating Female Genital
Cutting/Mutilation

Female genital cutting (FGC), which will be referred to as female genital
mutilation (FGM),168 consists of the total or partial removal of the female
genitalia, or other harmful procedures to the female genitalia. FGM is prac-
tised in twenty-eight African and Middle Eastern countries and immigrant
communities and affects over a hundred million girls and women. It is a tra-
ditional socio-cultural practice and initiation rite based on beliefs surround-
ing female sexuality and purity, maintained through significant pressure by
family members, communities and peers. The cutting is commonly carried
out by traditional female practitioners. It frequently results in pain, harm
and lasting health damage to girls and women. Regional and international
human rights treaties, treaty bodies and special procedures have classified
FGM as a form of gender-based violence that violates a series of rights of
the girl-child and women (freedom from torture and other ill-treatment,
right to health, right to non-discrimination).169 States have a positive oblig-
ation to protect these rights and to eliminate harmful practices as set out in
particular in article 5(a) CEDAW and article 5(b) of the Protocol to the
African Charter on Human and Peoples’ Rights (ACHPR) on the Rights of
Women in Africa; the latter explicitly refers to the prohibition of all forms
of FGM.



Beyond its legal qualification and obligations arising under in-
ternational human rights law, FGM has become a focal point for intense de-
bates about cultural relativism and feminism. What makes FGM particular-
ly challenging is that it is a deep-rooted practice that is often seemingly en-
dorsed by women themselves. If it is only communities or ‘cultures’ them-
selves that can define the validity of rights and practices, FGM may be jus-
tified on the grounds of the legitimacy it commands.170 In contrast, univer-
salists, including Western feminists, have called it a violation that is based
on discrimination and coercion.171 The girls and women supporting this
practice, so the argument goes, have internalised the dominant discourse
that legitimises FGM. Such reasoning, however, denies any agency, particu-
larly if applied to women over the age of eighteen. It has been called ‘impe-
rialist’ feminism, and advocacy based on the argument that FGM is violent,
despicable and wrong has proved ambivalent if not counterproductive.172

This constellation has pitted those advocating the application of universal
human rights standards against others calling for respect for cultural diver-
sity. It has also led to criticism of feminists who supposedly turn a blind eye
to forms of ‘voluntary’ genital mutilation in the West, such as cosmetic
surgery.173 While the controversy surrounding FGM has been intense, the
debate has been healthy in as much as it has stressed the need for a cross-
cultural understanding and a sharpening of strategies on how best to re-
spond to harmful practices.

Several states have adopted legislation that outlaws FGM, which has in
many instances been complemented by awareness campaigns.174 The prohi-
bition and criminalisation of FGM as a means of protecting women’s rights
is an important step, both as a public rejection of the practice and as a deter-
rent. However, experiences show that these measures alone often have lim-
ited effectiveness. In the African context this practical challenge has been
addressed at two levels. Women’s rights groups have formed networks to
develop regional awareness and binding regional standards, such as in the
African Protocol on the Rights of Women. Civil society groups have also
increasingly pursued a community-based approach, which has enjoyed the
support of the UN International Children’s (Emergency) Fund (UNICEF),
other UN agencies and several governments, such as that of Senegal. This
approach is based on the insight that legislative measures and campaigns
based on women’s rights may not bring about a change in practice unless



they are complemented by programmes that directly engage affected
communities.

The international NGO Tostan has developed what it calls a communi-
ty empowerment programme. The programme is run by local Tostan facili-
tators who take a participatory and ‘respectful approach that allows vil-
lagers to make their own conclusions about FGC and to lead their own
movements for change’.175 The educational programme uses interactive
methods to share information and raise awareness, inter alia, of human
rights and the harmful impact of FGM. The programme seeks to facilitate
dialogue and claims to be non-judgemental, seeking to enable participants
to make informed choices. It also takes a community-based, rather than in-
dividualistic, approach to changing social convention. According to inde-
pendent evaluations, the programme has raised villagers’ awareness of hu-
man rights, reproductive health and the adverse impact of FGM.176 Tostan’s
programmes have achieved notable successes; over 4,500 communities
have publicly declared that they have abandoned FGM. Other programmes
have initiated alternative rites of passage and sought to provide employment
opportunities for cutters to change the cultural and economic factors that
sustain the practice.

A UNICEF study on FGM identified several key elements of change,
namely non-coercive and non-judgemental approaches with focus on em-
powerment; awareness on the part of the community of the harm caused by
FGM; the decision to abandon FGM as a collective choice; public affirma-
tion; organised diffusion from one community to another; and an environ-
ment that enables and supports change.177 These elements, based on practi-
cal experiences, demonstrate that discussions which frame the issue of
FGM and women’s rights as a clash between universal human rights and
culture may miss the point. Instead of a stark dichotomy of abstract princi-
ples versus immutable culture, experiences show that FGM is often an em-
bedded practice that those concerned may be willing to change under the
right circumstances. In this context the language of human rights becomes
part of a broader package of persuasion that will only succeed if translated
and related to local practices and concerns. The agency of local actors as
well as the sensitivity of the actors involved to socio-cultural factors and the
needs of local communities are crucial in this regard. This is critical be-
cause failure to create an environment conducive to abandoning FGM will



inevitably test if not expose the limits of states’ ability to fulfil their positive
obligations to protect the rights of those concerned. The debate and prac-
tices surrounding FGM demonstrate starkly that it is not sufficient to con-
demn a certain harmful practice by invoking universal human rights; it
needs to be tackled through creative and often painstaking engagement be-
fore it can be changed for good.

Questions

1. Should the notion of universality be replaced with that of
plurality?
2. Are the debates surrounding universality mainly concerned
with the substance of universal human rights, the process by
which they are formulated, or the underlying assumptions evi-
dent in the mainstream discourse?
3. What lessons do grassroots initiatives to combat FGM hold
for the language and application of universal human rights?
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2.1 Introduction
The multiple voices making up the field of international human rights are
one of its defining characteristics. Diplomats, officials, politicians, social
movements, non-governmental organisations (NGOs), academics from vari-
ous disciplines, commentators and the public at large contribute to debate
and practice. They add to, and often complement, the work of (in-
ternational) lawyers. The interaction of this multitude of actors has stimulat-
ed the development of international human rights law. However, it has also
increased the scope for misunderstandings and misrepresentations of the
law that may be misleading, if not damaging. International human rights
law is a legal system that has its own rules and methods, which, even if con-
tested, frame the consideration of arising questions. For example, claims
that the death penalty is unlawful under international law, while welcome
from an advocacy perspective, may be seen as turning what ought to be the
law (de lege ferenda) into a statement about what the law is (de lege lata).
If such a claim were to be framed as a legal argument, it would have to be
developed very carefully with adequate references so as not to risk under-
mining the (legal) credibility of the person or organisation making it. Such a
risk is particularly evident when assertions made – such as that a successor
government may not be responsible for the violations committed by the
government preceding it (in an NGO report on Iraq) – reveal fundamental
misconceptions of international law, in this case the difference between the
succession of governments and states.1

The need for a sound understanding of the normative legal framework
and for conceptual clarity applies particularly to those working in the field
of international law. The sociology of international law has been aptly de-
scribed as one of practice (‘commentators’ such as legal advisors and
judges seeking to determine the law), propaganda (states using legal argu-
ments) and principle (academics reflecting on foundational questions).2 In
other words, the standpoint(s) of the various actors are informed by their
positions and how they approach the law. This plurality of actors may give
rise to prolonged debates, especially where no judicial (or quasi-judicial)
body is called upon to adjudicate the legal questions raised, which broadens
the scope for legal indeterminacy. This indeterminacy opens space for the
progressive development of international human rights law but may equally
create tension, particularly where states disagree with certain interpreta-



tions. Conflicts also arise because of the ever-widening reach of adjudica-
tion of questions of human rights law, such as its application to the extrater-
ritorial conduct of states. This process may result in what has been referred
to as the fragmentation of international law, which raises the spectre that
different bodies, such as the International Court of Justice (ICJ), in-
ternational criminal tribunals and human rights treaty bodies, develop di-
verging interpretations of the law.3 In these contexts, an informed discourse
is important for the coherence and legitimacy of the system.

International human rights law is part of public international law4 and
shares a number of its features, including sources, obligations (primary
rules) and state responsibility (secondary rules).5 While international human
rights law has formed within the broader setting of international law, it has
developed distinctive features. Traditional international law was an order
based on the sovereign interests of states as its sole subjects. In contrast, in-
ternational human rights law is characterised by its emphasis on common
interests that reflect the fundamental values of the international legal order.
This value-based approach is evident in the concept of jus cogens, or
peremptory norm, and the notion of erga omnes, obligations owed to the
international community as a whole. The substantive emphasis on common
interests is mirrored in the preference for multilateral instruments. The mak-
ing of treaties and declarations, such as the Convention on the Rights of the
Child (CRC) or the United Nations (UN) Declaration on the Rights of In-
digenous Peoples (UNDRIP), frequently involves a large number of actors,
including international civil society. Human rights treaties agreed upon in
these processes create regimes that are meant to benefit individual and col-
lective rights-holders rather than serving reciprocal state interests. They
also typically encompass monitoring bodies that have sought to develop the
distinctive features of human rights treaties in their practice. The Human
Rights Committee (HRCtee), for example, has limited the scope for reser-
vations and declared successor states bound by human rights obligations,
these being interpretations that diverge from positions considered to reflect
general international law.6 The supervisory features of human rights treaties
have raised the question of whether they are self-contained or special
regimes, i.e. systems that exclude recourse to other measures of enforce-
ment, a question that goes to the core of the relationship between in-
ternational human rights law and general international law.



Undoubtedly, international human rights law can form an important
component of a new international order7 or international constitutionalism.
However, unilateralism, selectivity and fragmentation, in addition to chal-
lenges of effective implementation, are restraining factors that may slow
down, if not undermine, ‘constitutional’ developments at the international
level.8 This chapter examines these dynamics and discusses the key build-
ing blocks of international (human rights) law: its sources;9 its rights and
obligations and the scope of their application; and its implementation as
well as state responsibility and enforcement.

2.2 Sources

2.2.1 Treaties
Treaties are referred to in article 38 of the ICJ Statute as one of the recog-
nised sources of international law. They are bilateral or multilateral agree-
ments between states10 governed by the Vienna Convention on the Law of
Treaties (VCLT) of 1969, which is widely seen as reflecting customary in-
ternational law.11 In the human rights sphere treaties take several names,
such as ‘covenant’, ‘convention’, ‘charter’ or ‘protocol’ (the latter where
they relate to another treaty). The name of a treaty reflects the symbolic sig-
nificance attached to it by its drafters but does not entail separate legal con-
sequences. As an agreement, a treaty requires consent, which can be ex-
pressed by way of ‘signature, exchange of instruments constituting a treaty,
ratification, acceptance, approval or accession, or by any other means if so
agreed’.12 The surest way to find out about the actual status of a treaty, i.e.
date of adoption, coming into force, states parties, reservations, etc., is to
access the databases available online, in particular the UN Treaty Collec-
tion.13

2.2.1.1 Treaty-making



Multilateral human rights treaties are frequently the outcome of a long and
often complex deliberative process involving a number of actors. Neverthe-
less, once agreed upon, their existence and content are often taken for grant-
ed and do indeed have a self-validating quality, not least as a matter of posi-
tive law. However, there are several reasons why an understanding of the
treaty-making process is important. It can shed light on the various interpre-
tations put forward by states, experts and others, which, in the form of the
so-called travaux préparatoires (preparatory work), can help in interpreting
the treaty.14 In addition, it can reveal the historical context and the political
motives, role and positions of states and others, such as international organ-
isations and civil society. It may also explain why certain states have (not)
become parties, and why a treaty has been a success or a failure. The posi-
tion of states in these processes is also important in evaluating whether a
specific norm contained in a treaty has the status of customary international
law (see below at 2.2.2).

Multilateral treaties go through a series of stages before adoption and
coming into force. There is no fixed process or formula for the making of
treaties. The idea, initiative or impetus for a treaty can emerge from differ-
ent sources, which have included individuals (Raphael Lemkin in respect of
the Convention against Genocide);15 NGOs (Amnesty International (AI)
and others, Convention against Torture and Other Cruel, Inhuman or De-
grading Treatment or Punishment (CAT));16 states (Trinidad and Tobago,
International Criminal Court (ICC)):17 intergovernmental organisations
(IGOs) (the UN, the International Bill of Human Rights);18 expert commis-
sions (such as the International Law Commission (ILC));19 or a combina-
tion of these.20 The power of actors, the ability to participate effectively and
the capacity to own both the process and the product have been identified as
key factors in these processes.21

The process of ‘[h]uman rights treaty negotiations may involve the
UNGA [UN General Assembly], the Committee,[22] the Economic and So-
cial Council, the Human Rights Council and an intergovernmental confer-
ence’.23 Depending on the procedures and practice of the body concerned or
the conference convened, civil society representatives will have varying de-
grees of influence.24 NGOs may be able to observe and lobby delegates, but
also to make submissions, which may be taken into consideration during the



drafting.25 The ICC Rome Statute is a recent example of the important role
played by NGOs in the development of international treaties. At the Rome
conference NGOs were well represented, gave public statements, lobbied
and succeeded in strengthening several areas of the treaty, such as by the
inclusion of gender crimes and victims’ rights.26

Draft texts often undergo a series of changes, with articles added or
omitted and the text being amended, as a result of deliberations that reflect
the positions of states and their willingness to compromise. Political stakes,
leverage, force of personality and argument, as well as the dynamics of the
moment, will often dictate the outcome of treaty negotiations. A major fac-
tor is the acceptability of the final draft, which poses a perennial dilemma:
to what degree should the text of a document be compromised in order to
persuade other states to join? This is a delicate balance that needs to be
struck at the drafting stage, which is closely related to the procedure for
adopting the text. Consensus may enhance acceptability, but may come at
the price of compromising the text. Conversely, where a text is adopted by
majority, opposition and subsequent non-ratification may undermine the
universality and effectiveness of the treaty concerned. Following adoption,
the treaty will be open for signature. Multilateral treaties need to have a suf-
ficient number of states parties to command legitimacy. The number of rati-
fications needed for a treaty to come into force varies, but most instruments
set the bar at twenty ratifications.27 An initially low number of parties may
help in creating momentum by making the treaty a reality, which may at-
tract other states to follow. There is, however, an equal risk that a treaty
limps along and carries limited weight if the number remains low.28 This
explains why fundamental treaties setting up institutions with universal
scope, such as the ICC Rome Statute, require a larger number of states par-
ties (sixty);29 the high threshold is justified by the universal ambition and
the commitments that states parties have to undertake in order to make such
a treaty work.

The number of states parties a treaty attracts depends on several fac-
tors: degree of consensus; acceptability; strength of ratification campaigns;
international and institutional support for a treaty; and the record of the
body established to monitor the treaty’s implementation. Examples of
treaties with a high number of states parties are both covenants (In-
ternational Covenant on Civil and Political Rights (ICCPR) and In-



ternational Covenant on Economic, Social and Cultural Rights (ICESCR))
and the CRC,30 which are widely seen as treaties to which a state must be
party to show a degree of ‘human rights acceptability’. Other treaties have
been less successful because they are perceived to carry less weight or are
politically more controversial. An example is the International Convention
on the Protection of the Rights of All Migrant Workers and Members of
Their Families (ICRMW), which has been ratified and acceded to by most
migrant-sending states, but has received virtually no endorsement by re-
ceiving states, which has undermined the object of the treaty.31

As instruments, treaties are the hallmark of positive law, i.e. the law
posited and explicitly agreed upon by states in a formal procedure. It is
mainly for this reason that they are a prized tool in advocacy efforts aimed
at standard-setting and strengthening the legal recognition and implementa-
tion of human rights. While important, adoption and ratification of treaties
are not ends in themselves. The number of treaties and treaty parties does
not automatically translate into better protection, as there frequently re-
mains a considerable gap between the treaty rhetoric and motives for be-
coming a party thereto, on the one hand, and the reality of implementation
on the other.32

2.2.1.2 Reservations

Unless a treaty provides otherwise, states can enter reservations, defined as
‘a unilateral statement, however phrased or named, made by a State, when
signing, ratifying, accepting, approving or acceding to a treaty, whereby it
purports to exclude or to modify the legal effect of certain provisions of the
treaty in their application to that State’.33 In other words, reservations allow
states to limit the scope of their obligations; in practice, states often do.34

Reservations to human rights treaties essentially constitute a compro-
mise that seeks to address the fundamental dilemma between sovereignty
and the pursuit of collective goals. A categorical position, i.e. prohibiting
states from making reservations, risks having fewer states parties, while
placing no limits on entering reservations may defeat the object and purpose
of a treaty. Reservations are in this light a pragmatic device that allows
states to overcome potential stumbling blocks to becoming a party, namely



obligations that are not agreeable. However, this pragmatism comes at the
price of fragmentation because the fact that not all states have the same
obligations may undermine the integrity of a treaty and frustrate its objec-
tives. Reservations therefore raise a series of questions. What are the ac-
ceptable limits to making reservations? What should be the consequence of
impermissible reservations? And who should decide on the validity of
reservations and their consequences?

Some treaties prohibit the making of reservations, whereas others ap-
ply the general rule, whether explicitly stated or not, that reservations must
not run counter to the object and purpose of the treaty. This rule was devel-
oped by the ICJ and incorporated in the VCLT, replacing the previous pure-
ly consent-based system under which states could make reservations that
other parties were free to accept or reject.35

There is no general rule that says when a reservation runs counter to a
treaty’s object and purpose. However, the practice of states and treaty bod-
ies provides ample illustration and guidance. To begin with, states parties
cannot derogate from jus cogens norms and non-derogable rights that are
fundamental to a treaty.36 Reservations in relation to other rights may be
incompatible with general principles, such as equality, or may undermine
the very rationale of the treaty concerned. An example of this kind is the
reservation entered by the government of Kuwait to the Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW) ac-
cording to which it ‘reserves its right not to implement the provision con-
tained in article 9, paragraph 2, of the Convention,[37] inasmuch as it runs
counter to the Kuwaiti Nationality Act, which stipulates that a child’s na-
tionality shall be determined by that of his father’.38 Beyond this, human
rights treaty bodies and states have frequently raised concerns about general
and vague statements that do not provide a sufficiently clear indication of
how they affect a state party’s obligations and may effectively nullify
them.39 This applies in particular to declarations that a treaty or a specific
article is to be interpreted in conformity with national legislation.40 For ex-
ample, Saudi Arabia entered the following reservation to CEDAW: ‘[i]n
case of contradiction between any term of the Convention and the norms of
Islamic law, the Kingdom is not under obligation to observe the contradic-
tory terms of the Convention’. Finland objected to the reservation, stating
that:



A reservation which consists of a general reference to religious law and
national law without specifying its contents … does not clearly define
to other Parties to the Convention the extent to which the reserving
State commits itself to the Convention and therefore creates serious
doubts as to the commitment of the reserving State to fulfil its
obligations under the Convention. Furthermore, reservations are
subject to the general principle of treaty interpretation according to
which a party may not invoke the provisions of its domestic law as
justification for a failure to perform its treaty obligations.41

As a matter of general practice, human rights treaty bodies regularly recom-
mend, albeit with mixed results, that states parties withdraw reservations
made.42

General international law, as developed by the ICJ and codified in the
VCLT, principally leaves it to other states parties to object to what they con-
sider impermissible reservations. In principle, the relevant treaty provisions
apply between the states parties concerned unless the objecting state ex-
pressly states its intention that they should not do so.43 This approach,
which is effectively based on reciprocity, is unsatisfactory when applied to
international human rights treaties whose primary objective is to create a
regime binding all parties. The HRCtee strongly made this point in its Gen-
eral Comment 24, in which it reserved the right to decide whether a particu-
lar reservation was compatible with the ICCPR’s object and purpose.44 It
held that a reservation by Trinidad and Tobago, according to which the
HRCtee was not competent to consider death penalty cases, was incompati-
ble with the ICCPR’s object and purpose because it ‘singles out a certain
group of individuals for lesser procedural protection than that which is en-
joyed by the rest of the population’.45 The European Court of Human
Rights (ECtHR) found in Belilos v. Switzerland that Switzerland’s declara-
tion on the right to a fair trial was too general and was incompatible with
(the then) article 64 of the European Convention on Human Rights
(ECHR).46 Similarly, a declaration made by Turkey that limited the
ECtHR’s jurisdiction in relation to Northern Cyprus was held to violate (the
then) articles 25 and 46 ECHR.47



Importantly, as a result of their findings, the ECtHR and the HRCtee
have simply excluded invalid reservations with the effect that a state party
is bound by the treaty (provision) in question. This is problematic because
treaty bodies assume the right effectively to overrule the lack of state con-
sent. As a result, a state that makes a reservation to a human rights treaty
faces the risk of being fully bound even if this outcome runs counter to its
intention. From the perspective of an effective multilateral regime, severing
reservations is preferable to the exclusion of a state party or the de facto ac-
ceptance of an incompatible reservation. However, it carries the risk that a
state may choose not to become a party where it expects that its reservation
may be invalidated. A state that is already a party may oppose the interpre-
tation and question the right of the treaty body to impose an obligation it
has not consented to, which may potentially result in a standoff or even the
denunciation of a treaty.48 The repercussions of the approach taken by hu-
man rights treaty bodies became highly visible when France, the United
States of America (USA) and the United Kingdom (UK) objected strongly
to General Comment 24, accusing the HRCtee of effectively usurping the
rights of states parties and acting ultra vires (beyond its competence).49 The
ILC’s Guide on Reservations to Treaties, whose adoption followed a series
of discussions involving treaty bodies and states, provides for a compromise
solution according to which states shall take a treaty body’s assessment of
the permissibility of a reservation into consideration.50 Notably, according
to the Guide, an impermissible reservation is null and void.51 A state enter-
ing an invalid reservation is bound by the treaty unless it has ‘expressed a
contrary intention’ or expresses its intention not to be bound. It has to do so
within twelve months where the treaty body concerned declares that it con-
siders a reservation invalid.52 The ILC’s approach therefore combines re-
spect for state consent with a qualified severance provision whose applica-
tion depends on the state’s response to a treaty body’s declaration that its
reservation is invalid.53

2.2.2 Customary International Law

Customary international law, namely ‘international custom, as evidence of a
general practice accepted as law’54 – in other words state practice accompa-



nied by opinio juris, i.e. belief in the binding nature of a rule – is the other
main source of international law.55 Establishing the recognition and content
of a rule under customary international law will often be crucial to deter-
mine what, if any, legal obligations a state has. The subject matter of sever-
al areas of international human rights law may not (yet) be (fully) governed
by a treaty. This applies to most human rights at some stage in their devel-
opment; current examples are the law governing the rights of indigenous
peoples56 and the law governing internally displaced persons.57 Alternative-
ly, a treaty may govern a particular area of the law but a state may not be a
party. Random examples are the US non-ratification of the CRC and Thai-
land’s non-ratification of the Convention relating to the Status of Refugees
(Refugee Convention). In addition, alleged violations may date back a long
time, for example, torture during colonial times, and it may not be clear
whether the prohibition was already recognised at that point. Customary in-
ternational law is in these circumstances critical to establishing a state’s
obligation(s) and responsibility and to monitor compliance with in-
ternational standards.

Customary international law is by its nature rather indeterminate. Be-
yond some well-established categories, such as the prohibition of torture,
there is considerable uncertainty about which rights have customary status.
This relative flexibility and openness can become an important tool for ad-
vocates to make claims that a rule or a right has attained or is in the process
of attaining such status under international law. Where such claims gain
traction, they can be highly effective. An example would be the long-stand-
ing campaign to outlaw the death penalty, which has contributed to its re-
gional abolition in Europe.58 On the political plane, states can use multilat-
eral channels to develop and garner support for a rule of customary in-
ternational law or, conversely, to put forward positions that thwart the
recognition of rights viewed as contrary to a state’s interest.59 Attempts
aimed at achieving the recognition of the right to development illustrate this
struggle. While the UNGA issued a landmark resolution on this right in
1986, its customary law status has remained the subject of controversy.60

The process of establishing custom, i.e. determining what constitutes
evidence, poses a number of methodological challenges.61 This is particu-
larly pronounced in the field of human rights, where evidence of custom is
often largely based on declaratory sources, such as the Universal Declara-



tion on Human Rights (UDHR), rather than on other forms of state
practice.62 The privileging of statements and values expressed in such in-
struments is problematic as it may open a gap between aspirations and reali-
ty, i.e. ‘words are cheap’. A further challenge consists in establishing the
evidentiary value of conflicting state practice, torture being a well-known
and vexing example. While states regularly vote for declarations affirming
the absolute prohibition of torture, with national laws stipulating such pro-
hibition, torture is still practised all too frequently. However, the actual
practice is widely considered irrelevant where states do not seek to justify it
as lawful. This is effectively what the ICJ held in a well-known passage in
Nicaragua v. USA.63 The rationale for the position is sound because cus-
tomary international law concerns the normative status of a rule. The dis-
crepancy between normative requirements and realities on the ground is an
unfortunate feature of international human rights law, and upholding and
reinforcing the normative status of a rule has been one of the key means of
limiting existing discrepancies. However, persistent breaches of a norm may
undermine its effectiveness if it is seen as something that states pay lip ser-
vice to but do not adhere to in actual practice.

A different question arises where the right or rule is already governed
by a treaty, namely whether treaties count as state practice. For example,
when seeking to specify the USA’s obligations in respect of the rights of the
child (the USA is not a party to the CRC), is it possible to use CRC-related
practice as evidence that its standards are of a customary nature? Treaties
are a separate source and by becoming a party states incur rights and obliga-
tions according to treaty law. However, it would be paradoxical if the very
fact of overwhelming treaty membership were to preclude resort to a treaty
as evidence of custom.64 It is therefore generally accepted that treaties
count as state practice. This is particularly important for multilateral – so-
called law-making – treaties aimed at codifying or ‘crystallising’ customary
international law, which includes major human rights treaties. While treaty
practice carries some weight, its evidentiary value for determining the cus-
tomary status of a particular article or right needs to be assessed with refer-
ence to supporting state practice. The question of treaties as state practice
needs to be distinguished from the relationship between treaties and cus-
tomary international law. Treaties governing the same subject matter will be
lex specialis, but customary international law may still apply where there is



a gap or a conflict on jurisdictional grounds.65 In addition, subsequent prac-
tice of states parties may affect the interpretation of a treaty.66

The legal consequence of a rule of customary international law is that
a state is bound to respect the right in question. This applies irrespective of
whether a state has consented to the rule, unless it has persistently objected
to it. The exception of a persistent objector is recognised in order to allow
states to opt out of permissive custom (with the exception of peremptory
norms having jus cogens status, see below at 2.2.6), but plays a limited role
in the practice of international human rights law.67 New states are widely
considered to be bound by customary international law, although this argu-
ment can be contested on the grounds that it violates consent, which some
consider to be a basis of any obligation under international law; this may
also apply to rules, such as state succession to debts incurred by previous
colonial governments attributed to the state, which are incompatible with
the economic self-determination of states.68

2.2.2.1 The UDHR and Customary International Law

The UDHR is paradigmatic for the role of custom in the field of in-
ternational human rights law. As a UNGA declaration, it constitutes neither
a treaty nor a formal source of international law.69 However, it is often as-
sumed or claimed that the UDHR has the status of customary international
law. Such an assertion needs careful consideration. (1) Did the UDHR con-
stitute state practice? Yes, voting for UNGA declarations is recognised as
state practice. (2) Was this practice accompanied by opinio juris? This
question is more difficult to answer in the affirmative because the UDHR
was primarily seen as an agreement on, and declaration of, fundamental
principles serving as a first step towards a binding International Bill of Hu-
man Rights rather than referring to binding rights and obligations or consti-
tuting an authoritative interpretation of the UN Charter (a treaty). (3) Has
the UDHR been recognised as binding in state practice since its adoption?
Answering this question requires evaluating the weight given to the declara-
tion and its individual provisions at the time and an analysis of their subse-
quent application in state practice. Relevant evidence comprises, in particu-
lar, recognition of UDHR articles in treaties; reference to the UDHR or its



articles in declarations, resolutions or similar statements; reference to the
UDHR or its articles in the practice of international and regional bodies;
and incorporation of the UDHR or its articles in national constitutions and
legislation as well as their application by national courts and other bodies.

Note that the list refers both to the declaration and its articles, as a lot
of relevant state practice concerns particular UDHR provisions rather than
the UDHR as a whole. This is important because some UDHR articles have
undoubtedly become customary international law, such as the principle of
non-discrimination or the prohibition of slavery, while others may not have,
such as the right to rest and leisure.70 Determining the customary status of
any given UDHR article requires rigorous scrutiny of available state prac-
tice (reference in treaties, declarations, number of national laws or judg-
ments, etc.) and weight attached to it (number of states parties, voting for
declarations, prevalence of laws or judgments). This can be a painstaking
methodological exercise. However, bypassing its rigours risks undermining
the credibility of any assertion made regarding the customary status of a
particular right.71

2.2.3 Judicial Decisions as Source of Law

Article 38 of the ICJ Statute recognises ‘judicial decisions … as subsidiary
means for the determination of rules of law’. This provision states the obvi-
ous: jurisprudence can provide valuable evidence of the status and content
of norms through their interpretation in a given case. It also makes clear
that judicial bodies are not considered to have a law-making function.72

This theoretical premise must not, however, be overstated as such bodies
play an increasingly important role in the development of international law.

A number of international treaty bodies apply and interpret in-
ternational human rights law, drawing on recognised methods of treaty in-
terpretation, namely that ‘[a] treaty shall be interpreted in good faith in ac-
cordance with the ordinary meaning to be given to the terms of the treaty in
their context and in the light of its object and purpose’.73 By definition, this
includes bodies specifically tasked with monitoring a particular human
rights treaty and interpreting its provisions. Prominent examples at the in-
ternational level are the HRCtee and the ECtHR, the Inter-American Court



of Human Rights (IACtHR) and the African Commission on Human and
Peoples’ Rights (ACmHPR) as well as the African Court on Human and
Peoples’ Rights (ACtHPR) at the regional level.74 Other international judi-
cial bodies are also increasingly called upon to adjudicate human rights
questions. The ICJ, in particular, has made important rulings in a series of
contentious cases and advisory opinions that have a direct bearing on in-
ternational human rights law.75 Recently established international criminal
tribunals also refer to, or apply, human rights law in their jurisprudence, for
example when interpreting the elements of crimes or when defining the
rights of the defence.76 Regionally, the European Court of Justice (ECJ)
(now Court of Justice of the European Union – CJEU) and African regional
community courts have issued landmark judgments in the field of human
rights, such as the ECJ in Carpenter and Kadi77 and the Economic Commu-
nity of West African States (ECOWAS) Community Court of Justice in
Mani v. Niger.78 In addition, domestic courts are frequently seized with cas-
es in which they have to interpret international human rights law. Courts
have become particularly prominent in adjudicating a series of highly
charged cases in the context of counter-terrorism measures and human
rights, such as the UK House of Lords in A and Others v. Secretary of State,
which effectively ended the system of indefinite detention of foreign nation-
als suspected of terrorism.79

These developments have led to an intensification of the adjudication
of international human rights law, largely prompted by victims, human
rights lawyers and NGOs, as well as states and others in cases before the
ICJ.80 The increased application, along with the scrutiny and cross-refer-
encing that it entails, has resulted in a more sophisticated understanding and
maturing of international human rights law. However, it has also increased
the risk of fragmentation, and of diverging interpretations, of rules depend-
ing on which body is seized with a particular question.81 As there is no for-
mal hierarchy between courts, diverging judgments can lead to uncertainty
over the state of the law. However, this risk can also be seen as a sign of
healthy pluralism where differences in judicial opinion are not resolved
through predetermined hierarchies, but where contextual ‘translation’ at the
national level82 and acceptance by other actors will determine legitimacy.
Observing the increased adjudication and potential fragmentation of in-



ternational human rights law, one should not lose sight of the fact that the
development of this body of law is far from linear or comprehensive in cov-
erage. Much will depend on what type of cases comes before the bodies
concerned. This will in turn depend on a range of factors, with the work of
human rights lawyers and NGOs being particularly influential in determin-
ing the human rights questions that these bodies will address. Given the
limited resources of human rights treaty bodies they often rely heavily on
pleadings and cases brought by NGOs and other interested groups. Com-
pare, for example, the submissions by complainants and the decision of the
ACmHPR in a case against Egypt, in which the Commission found that the
imposition of the death penalty following allegations of torture and an un-
fair trial before the Supreme State Security Emergency Court violated sev-
eral rights under the African Charter on Human and Peoples’ Rights (ACH-
PR).83

2.2.4 Soft Law

What is the status of declarations, resolutions, conference statements and
other such documents? These instruments, which are not binding as such,
are often referred to as ‘soft law’. ‘Soft law’ is not a formal source of law in
its own right. Rather, the term is mainly used to describe non-binding in-
struments that set standards and/or form part of the law-making process. It
may also refer to vague provisions in treaties that do not create discernible
obligations.84 Soft law can therefore be understood as a broad category that
captures the increasing plurality and complexity of standard-setting and
law-making processes. Though strongly contested at times,85 the term con-
tinues to be used as convenient shorthand.

Soft law instruments can be part of the formative stages of customary
international law or treaty-making. States and international organisations
frequently adopt resolutions and other such instruments with a view to de-
veloping the law. These instruments constitute international law in an em-
bryonic state, which may in time become recognised through one of the for-
mal sources. The UDHR is the best-known example of its kind, but there
are several other instances in which a treaty has been preceded by a series
of resolutions or other soft law instruments.



In the field of human rights there is a range of documents used for
standard-setting aimed at developing best practices and interpreting binding
obligations of states. Examples are the UN standards on detention, such as
the Standard Minimum Rules for the Treatment of Prisoners, which have
been used in the jurisprudence of human rights treaty bodies to determine
acceptable conditions of detention.86 A further example is the Maastricht
Guidelines on economic, social and cultural rights developed by a group of
experts that has greatly contributed to the normative recognition and justi-
ciability of these rights.87 Such documents demonstrate the important role
that various actors can play in developing and advancing international
standards.

Soft law instruments are also increasingly used by international organi-
sations and states when addressing the role of non-state actors (NSAs).
Prominent examples are a number of standard-setting instruments and codes
of conduct providing that multinational corporations (MNCs) adhere to in-
ternational human rights standards in their operations.88 Politically, these
instruments are based on the premise that MNCs should be directly engaged
and that it is in their best interests to adhere to standards. However, limited
evidence of compliance and the lack of adequate monitoring and enforce-
ment mechanisms have resulted in criticism that the essentially voluntary
arrangements are not effective.89

2.2.5 UNDRIP: A Soft Law Success Story?

UNDRIP was the outcome of a long process of deliberation, in which the
actors achieved a high degree of consensus (143 member states voted in
favour and 11 states abstained) on a series of controversial matters, such as
the individual and collective dimension of indigenous peoples’ rights, self-
determination and land rights. The four states that voted against the declara-
tion – Australia, Canada, New Zealand and the USA – subsequently en-
dorsed it. This development demonstrates the value that soft law instru-
ments can have in generating a pull factor and enhancing prospects of com-
pliance.90

UNDRIP shows that soft law can have distinct practical advantages.
Actors may prefer using soft law instruments because the very fact that



these instruments are non-binding may facilitate reaching consensus. This
gives states flexibility to tailor instruments to their needs without having to
adhere to the formal requirements involved in treaty-making and amend-
ment, both at the international and national level. However, doubts continue
to be expressed over soft law serving as a convenient means for states to
escape binding obligations and create mere appearances.91 Yet in a system
whose enforcement mechanisms are relatively weak and where compliance
depends on numerous factors, the binding nature of an instrument may not
be decisive. This applies especially where states and international organisa-
tions have a sufficiently strong interest in adherence. The success of UN-
DRIP will in this light need to be judged by the extent to which its promise
is realised. In practice, while actors have often focused on developing for-
mally binding standards, i.e. treaties, in the field of international human
rights law, strategic considerations may weigh in favour of soft law instru-
ments that promise greater acceptance and may act as a stepping stone for a
treaty.

Points to Consider

1. Does UNDRIP demonstrate that giving priority to treaty
obligations is misplaced?
2. To what extent can the factors contributing to UNDRIP’s
success be utilised in other areas of international human
rights law? Consider, for example, developments in respect
of the rights of internally displaced persons.92

2.2.6 Jus Cogens and Erga Omnes

The notions of jus cogens and erga omnes are at the heart of claims that in-
ternational law is being transformed from a system based on state consent
to a constitutional order based on higher values.93 Jus cogens was initially
conceived as a principle governing the invalidity of treaties, i.e. delineating



the limits of what states could agree on as a matter of treaty law. This rule is
laid down in articles 53 and 64 of the VCLT. Article 53 provides that:

A treaty is void if, at the time of its conclusion, it conflicts with a
peremptory norm of general international law. For the purposes of the
present Convention, a peremptory norm of general international law is
a norm accepted and recognized by the international community of
states as a whole as a norm from which no derogation is permitted and
which can be modified only by a subsequent norm of general
international law having the same character.

An obvious example would be an agreement between two states to torture a
person, which would on the face of it be invalid (the example is not as out-
landish as it seems given reports about complicity of states in interrogating
suspected terrorists).94 Beyond this narrow scope, jus cogens is widely un-
derstood to denote a hierarchy of fundamental norms.95 The resulting,
somewhat mythical, status given to jus cogens has been mocked and criti-
cised;96 not surprisingly, the use of the notion opens up the long-standing
debate between positive law and natural law, with jus cogens seen as a Tro-
jan horse for the revival of the latter.97

While the notion of jus cogens is often used to elevate certain claims,
its source, contents and legal consequences are not fully settled and its prac-
tical significance is frequently misunderstood. As a general rule, jus cogens
norms are formed in the same way as customary international law. Their
peremptory status can only be changed if the opinio juris that vested the
norm with its fundamental nature changes in line with state practice, al-
though this is slightly paradoxical, allowing state practice to change a norm
that is deemed absolute and of superior value.98 In practice, courts either
have been reluctant to use the term jus cogens or have often not elaborated
on how they have derived a finding that a norm has attained such status.99

The starting point in seeking to delineate the corpus of peremptory
norms is often the ICJ’s famous dictum in the Barcelona Traction case,
which mentioned genocide, slavery and racial discrimination as obligations
erga omnes (which may imply their jus cogens status, see below).100 The
prohibition of torture has also been referred to as a jus cogens norm by



courts and human rights treaty bodies.101 The fact that a right is non-dero-
gable may be indicative, but not all such rights are understood to constitute
jus cogens.102 As there is no clear-cut methodology or list of jus cogens
rights, their acceptance will essentially remain a matter of state practice and
judicial interpretation. This opens space for indeterminacy and for the mak-
ing of broad claims that seek to elevate the status of the norms invoked.103

A pertinent example that illustrates the possible range of positions is the
right to development; while some contest that this has been recognised as a
binding right, others have accorded it jus cogens status.104

Many human rights appear to be natural candidates for jus cogens clas-
sification and have indeed been referred to, if not recognised, as such.105

However, claims that a rule has attained jus cogens status are at times not
only misconceived, they are also often not necessary if the principal aim is
to demonstrate that a norm has binding force. This raises the question of the
additional legal value of jus cogens status beyond its symbolic weight. Oth-
er than the invalidity of treaties, judicial decisions and state practice suggest
that states have a duty not to recognise (or contribute to the perpetuation of)
situations resulting from violations of jus cogens norms and to take mea-
sures to bring such situations to an end. In its advisory opinion in the Wall
case, the ICJ found that states had a duty ‘not to recognise the illegal situa-
tion resulting from the construction of the wall’ arising from the breach of
the right to self-determination and fundamental principles of human rights
(held to apply erga omnes).106 Further, it has been recognised that in-
ternational crimes may not be subject to amnesties107 and that the in-
ternational community, through the UN, has a responsibility to protect those
at risk of such crimes.108 However, beyond this the legal consequences of
jus cogens are less clear.109

For example, in the case of Al-Adsani v. United Kingdom, the ECtHR
recognised that the prohibition of torture is a jus cogens norm, but declined
to find that it trumps state immunity where a torture victim brings a suit in a
third state.110 The fact that the judgment was based on the narrowest of
margins (nine to eight votes) shows that the notion of jus cogens can pose
considerable challenges, both of a legal and policy nature, for courts and
others seized with interpreting the law, where cases pit fundamental values
against deeply entrenched rules of international law based on sovereign



equality. The call to focus on the values underlying jus cogens as a means
of a flexible and contextual interpretation of the law rather than the ‘me-
chanical paradigm of non-derogability’ is merited.111 Yet jus cogens is
bound to remain a notion that galvanises international lawyers, perhaps for
the very reason of its great but elusive, even mystical, promise.112

Erga omnes is closely related to but is conceptually different from jus
cogens. It denotes obligations that a state has towards all other states be-
cause of the fundamental nature of a particular norm. The scope of the
obligation means that all states, as an exception to general rules of in-
ternational law, have an interest and standing. As stipulated in article 48(1)
(b) of the ILC Articles on Responsibility of States for Internationally
Wrongful Acts (ARSIWA), states may ‘invoke the responsibility of another
state … if the obligation breached is owed to the international community
as a whole’. This shift beyond bilateral and reciprocal forms of responsibili-
ty applies in particular in the field of human rights characterised by multi-
lateral, shared concerns.113 Since the ICJ dictum in the Barcelona Traction
case, the notion of erga omnes has been recognised in the ARSIWA and re-
ferred to in jurisprudence.114 While it has been suggested that all human
rights norms apply erga omnes,115 the scope of the obligation is subject to
further development in state practice and through judicial determination. It
would seem logical that jus cogens norms apply erga omnes. However, the
opposite is not taken for granted116 and many doctrinal questions remain
concerning the relationship of the two concepts and the scope of erga
omnes.117

In practical terms, states can invoke the responsibility of another state
(or states) that is in breach of its erga omnes obligation to demand that it
ceases the wrongful act, guarantees non-repetition and provides reparation
to the injured party or beneficiaries.118 However, the utility of erga omnes is
somewhat limited because it does not in and of itself confer jurisdiction that
does not otherwise exist, as held by the ICJ when Portugal invoked the prin-
ciple of self-determination in the East Timor case to this effect.119 Where
the court or body concerned has jurisdiction, the erga omnes nature of the
norm at issue may replace the need for a state, as an admissibility criterion,
to demonstrate that one of its interests has been affected. Incidentally, this is
already standard procedure for inter-state applications under human rights



treaty body complaints procedures, where states are assumed to have an in-
terest in compliance by other states parties with the treaty obligations irre-
spective of whether their own interests are at stake.120

Questions

1. Is the distinction between binding sources of law and soft law
artificial, and is it time to abandon it?
2. Why has the notion of jus cogens played such an important
role in the context of international human rights law?

2.3 Principles, Rights, Obligations and Scope of
Application

2.3.1 Principles
Equality, freedom, dignity and solidarity are principles prominently referred
to in article 1 UDHR,121 and instrumentally linked to ‘freedom, justice and
peace in the world’ in the UDHR’s preamble. These principles permeate
international human rights law; by informing the recognition and imple-
mentation of rights, and their interpretation,122 they provide important pil-
lars and yardsticks for the international human rights architecture.

1. Equality: As stated by the HRCtee ‘[n]on-discrimination, together
with equality before the law and equal protection of the law without
any discrimination, constitute a basic and general principle relating to
the protection of human rights’.123 This entails both a right not to be
discriminated against on any of the prohibited grounds and a duty in-
cumbent on states to observe the principle by guaranteeing and imple-
menting rights ‘without distinction of any kind’.124



2. Freedom: While there is no generic right to freedom, its fundamental
role, both as freedom from constraint and freedom to do something, is
evident in several rights, such as the right to liberty and security and to
freedom of movement. The primacy of the freedom to (or not to) do
something also finds expression in the rule that the onus is on the state
to justify any interference with recognised rights, such as the right to
privacy, and freedoms, such as freedom of religion, expression, assem-
bly and association.125

3. Dignity: Respect for the notion of human dignity provides a crucial
raison d’être for rights if not a right itself, for example as set out in ar-
ticle 3 of the Protocol to the African Charter on Human and Peoples’
Rights on the Rights of Women in Africa and article 10(1) ICCPR. The
notion of dignity is important both for the recognition of new rights
and for measures to protect rights against emerging threats. It is also of
increasing relevance in giving substance to rights in adjudication.126

4. Solidarity: Solidarity underpins the collective effort of securing
rights with a view to achieving a world order characterised by ‘free-
dom, justice and peace’. It also takes the form of specific obligations,
such as in article 2(1) ICESCR, ‘to take steps, individually and through
international assistance and co-operation’ to achieve the full realisation
of the rights recognised in the Covenant, though the nature of this
obligation remains controversial.127

Both individually and jointly, these fundamental principles serve as an im-
portant reminder that specific rights and corresponding obligations should
not be viewed in isolation, but form part of a broader system that rests on
agreed upon core values.

2.3.2 The Concept of Rights

A right requires a right-holder. Traditionally, states were considered the
only subjects of international law, i.e. as having rights because of their
statehood and being able to bring claims against each other. This included
the exercise of diplomatic protection where states could raise a claim on be-
half of their nationals concerning the violation of minimum standards



(many of which would fall within today’s human rights guarantees) by a
third state.128 However, importantly, this was seen as the right of a state ‘to
ensure, in the persons of its subjects, respect for the rules of international
law’.129 While minimum standards for the treatment of aliens and protec-
tion for minorities may have provided the nucleus, it was only after 1945
that the individual (in the broadest sense) became recognised as a subject of
international law.130 This means that individuals can hold rights and bring
claims, where avenues are available. It also means that individuals are liable
for certain breaches of international law, in particular international crimes.
The question of whether the individual or the state is, or should be, the true
subject of international law, and to what degree the subject status of individ-
uals is dependent on the state, has been widely debated.131 What matters for
practical purposes is that treaties and customary international law recognise
individuals as rights-holders, and hence as subjects. Significantly, the recog-
nition of rights is independent of the existence of available remedies, i.e. the
fact that an individual may not be able to claim his or her right before any
body neither deprives the right of its quality nor the individual of his or her
status as a subject.132

Rights can be divided into several categories with respect to their: (1)
origin and source of validity (natural and positive rights – see Chapter 1);
(2) subject or right-holder (individual and group rights); (3) subject matter
(civil and political rights; economic, social and cultural rights; collective
rights); (4) type (negative or positive rights); and (5) nature (absolute and
other, particularly qualified rights).

Most of the rights recognised in international human rights treaties are
conceptualised as individual rights. This harks back to the notion that hu-
man beings have rights by virtue of their humanity, which was traditionally
understood to apply to individuals only. While some of the most prominent
human rights in the early twentieth century had a collective dimension (for
example, minority rights), these rights were understood to belong to the in-
dividual members of minorities, not to any collective entity.133 Several ob-
jections have been raised against the recognition of collective rights, rang-
ing from the position that human rights can by definition only be vested in
the individual, to a number of pragmatic concerns. These include questions
of delineation: how to identify groups that should qualify as the right-hold-
er; the nature of rights granted, such as the right to development; the exer-



cise of such rights (representation); conflict between group rights and indi-
vidual rights; and utility, namely whether group rights are necessary and
best suited to protect the interests and values in question.134 Politically,
Western states and scholars have often been suspicious of collective rights
because they were seen as a vehicle for what were considered political de-
mands by socialist and ‘Third World’ states, in particular in relation to the
right to development.135 This intransigence over the recognition of collec-
tive rights has fuelled the debate about the (lack of true) universality of hu-
man rights.136 However, collective rights have now been recognised in
treaties, particularly the ACHPR, UN declarations, especially in relation to
indigenous peoples, and in the jurisprudence of human rights treaty
bodies.137 While several challenges remain, such as who is entitled to exer-
cise collective rights, how to identify corresponding duty-holders and oblig-
ations, such as in respect of the right to development, and how to resolve
conflicts between individual and collective rights, the recognition of collec-
tive rights has become a fact of international human rights law. Given the
collective nature of many human rights violations, it can be expected that
collective rights will be of increasing importance in years to come.

Civil and political rights, economic, social and cultural rights as well
as collective rights have been referred to as the three generations of rights,
reflecting a narrative according to which these rights have been recognised
in that order, which may also be taken to indicate a shift in emphasis.138

The metaphor of generations has served as convenient shorthand, but con-
stitutes a rather crude and at least partly inaccurate way of describing the
development of international human rights law. For practical purposes, each
of the three categories has some features which distinguish it from the other
categories. However, the main traditional distinction, i.e. that economic, so-
cial and cultural rights have resource implications and are therefore not jus-
ticiable, and that collective rights are not genuine rights, has increasingly
been called into question.139 The move towards a more nuanced and holistic
understanding of rights is reflected in the oft-repeated mantra that human
rights are ‘indivisible, interdependent and interrelated’, which also serves
the political goal of strengthening all sets of rights.140

Rights can be negative, i.e. freedom from something, such as the right
not to be enslaved, or positive, i.e. the right to something, such as the right
to education. By their nature rights can either be absolute or subject to limi-



tations or qualifications. Absolute rights, such as freedom from slavery, al-
low for no exceptions and cannot be derogated from. Even in highly excep-
tional situations, such as states of emergency, states are not permitted to in-
terfere with such rights.141 However, not all non-derogable rights are abso-
lute rights. For example, the right to life is not absolute, as the use of lethal
force may be lawful under international human rights law (and international
humanitarian law) in particular circumstances.142 Several rights, such as the
right to liberty and security, can be interfered with, for example by way of
detention, where the legal grounds for such interference are adhered to, and
may be subject to derogations.143

Qualified rights, such as the right to privacy and freedom of expres-
sion, may be, and frequently are, restricted on specific grounds relating to
the rights of others, national security, public order or public morals.144

These grounds, which are set out in so-called clawback clauses, must be
based on law, be proportionate and not allow states to deprive the rights of
their essence.145 Qualified rights provide states with considerable scope to
restrict the exercise of rights and are therefore frequently subject to com-
plex interpretation, which needs to balance the rights of individuals with the
rights of others and societal concerns as put forward by the state.146 While
qualified rights can be derogated from, the need and scope for derogation is
limited as states may already invoke security considerations when restrict-
ing such rights; special circumstances, such as an emergency, may, howev-
er, influence the proportionality of measures taken.147 This distinction be-
tween absolute and derogable rights was first developed in the field of civil
and political rights. The Committee on Economic, Social and Cultural
Rights (CESCR) has now interpreted economic, social and cultural rights to
contain a core obligation of ‘minimum essential levels of each of the
rights’.148 This was an important step in strengthening the status of these
rights because the ICESCR’s formula that they were to be realised progres-
sively depending on available resources provided no clearly identifiable
minimum standards, while seemingly giving states parties considerable lee-
way in fulfilling their obligations.149

2.3.3 The Right to Equality and Non-discrimination



The right to equality and non-discrimination is truly fundamental. The
struggle for human rights is in large measure a struggle against the indigni-
ties of inequality and subordination, with slavery, apartheid and gender dis-
crimination constituting particularly prominent examples. Equality is not
only important in its own right; lack of equality is also at the heart of many
violations, as those discriminated against are often less powerful and there-
fore more vulnerable to multiple abuse. Several general human rights
treaties provide that states have to guarantee all rights without discrimina-
tion, and include separate provisions setting out the right to equality be-
tween men and women and equal protection before the law.150 The express
rationale of some treaties, notably the International Convention on the
Elimination of All Forms of Racial Discrimination (ICERD) and CEDAW,
is to prohibit discrimination, here on the grounds of race and of sex respec-
tively, and to take measures towards its elimination.

The prohibition of discrimination requires that like cases are treated
alike. States must not discriminate on any of the prohibited grounds, and
must ensure that individuals are not discriminated against in their private
relations.151 There is a broad range of prohibited grounds, as evident in arti-
cle 2(1) ICCPR: ‘race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status’ (emphasis
added). The prohibition covers both direct and indirect discrimination. The
former explicitly distinguishes between two groups, for example, by apply-
ing different rules to men and women such as in army recruitment, which
used to be a male preserve for combat soldiers, or with regard to persons of
certain nationality or race as opposed to others, such as during apartheid.
Indirect discrimination can be more difficult to establish, as the comparable
groups are on the face of it treated alike but the treatment has a dispropor-
tionate impact on one group. An example of this is requiring certain qualifi-
cations that only members of one group are likely or able to meet, but not
members of the other. Such treatment does not amount to discrimination
where it is objectively justified, such as where a certain qualification, for
example, a professional bar exam, is required to practise as a lawyer. How-
ever, this raises the problem of a state’s failure to address existing inequali-
ties, for example, where members of certain ethnic minorities or women
find it particularly difficult to enter the bar in the country concerned. States
may therefore have to take affirmative action, also known as positive dis-



crimination, with a view to redressing such inequalities.152 A prominent,
albeit controversial, example of affirmative action concerns quotas for
women’s political representation.153 Fredman’s transformative approach
reconceptualises substantive equality as a four-dimensional concept, con-
sisting of redressing disadvantage; redressing stigma, stereotyping, and hu-
miliation; the participative dimension: social inclusion and political voice;
and accommodating difference and structural change.154

2.3.4 Obligations

By becoming a party to a treaty, or as a matter of customary international
law, a state incurs obligations. The basic binary distinction is between nega-
tive and positive obligations. Traditionally, liberties and civil and political
rights were conceived as essentially imposing ‘negative’ duties on the state,
i.e. to refrain from interfering with a right, for example ‘do not arbitrarily
detain a person’. However, it is evident that states must also take certain
measures to ensure rights. For example, states should not only abstain from
arbitrarily taking life, but must also take measures to protect the life of
those within their jurisdiction against apparent risks.155 This dual obligation
is articulated well in article 2(1) ICCPR, according to which each state par-
ty ‘undertakes to respect and to ensure to all individuals within its territory
and subject to its jurisdiction the rights recognized in the present Covenant’
(emphasis added). This encompasses ‘legislative, judicial, administrative,
educative and other appropriate measures [taken] in order to fulfil [a state’s]
legal obligations’.156 The general obligation to protect rights means that a
state has to take measures to prevent and repress violations, irrespective of
whether they are committed by state or NSAs, and provide adequate reme-
dies in case of breach.157 This duty is one of means, not result, as it may be
impossible to prevent certain violations.158 States have to exercise ‘due dili-
gence’, i.e. take all measures that can reasonably be taken in the circum-
stances in order to ensure the rights granted. This may consist of a series of
measures, for example criminalising certain forms of rape, overhauling in-
effective systems of investigations in rape cases and changing judicial inter-
pretations that address obstacles to effective protection.159 Treaties may
also specify measures, such as the enactment of legislation, reviews, provi-



sion of training and other similar steps, which states have to take in order to
fulfil their obligations.160 In the field of economic, social and cultural rights,
states have a duty to protect, promote and fulfil rights. This entails taking
measures so that rights are not infringed by others; it also means being
proactive, to the point of implementing direct measures to provide certain
goods and services if these are needed to fulfil minimum standards, such as
food to prevent starvation.161

The broadening of positive obligations in international human rights
law is significant and potentially far reaching. It signals that states have du-
ties beyond simple non-interference as conceived in traditional liberal theo-
ries, and must actively consider the impact of policies and measures, or lack
thereof, on human rights protection. This duty has resulted in a streamlining
of human rights, the extent of which is still being developed in the ever-
growing jurisprudence of human rights bodies on positive obligations.162

2.3.5 Derogation in Times of Emergency

Extraordinary situations such as natural disasters, riots, acts of terrorism or
wars confront states with a challenge, if not crisis. Such situations raise the
question as to what measures states may take in response, particularly
whether extraordinary circumstances justify or even require extraordinary
powers. Preserving the state and public order and security in times of crisis,
it may be argued, calls for absolute powers.163 However, this option is prob-
lematic as it may easily result in authoritarianism and abuse of power. There
are numerous examples where states have abused emergency powers, turn-
ing what should have been a response to an extraordinary situation into the
norm.164 Several decades of emergency laws in Egypt, Israel and Syria are
cases in point.165 At the other end of the spectrum would be a response that
limits states to using powers within the existing rights framework. The fact
that qualified rights already permit balancing and the risk of abuse are good
arguments in favour of such a position. International human rights law,
however, has essentially chosen a compromise solution, providing states
with the option of taking special measures. States may derogate from cer-
tain rights, but such derogation is subject to limitations and safeguards. This
model is followed in key treaties, such as the ICCPR, the ACHR and the



ECHR.166 However, notably, the ACHPR does not allow for any deroga-
tion.167 The international human rights law approach grapples with, and at
times barely masks, an in-built tension between political prerogatives and
legal constraints, which raises the question of the limits of a formal, legalis-
tic approach to dealing with crisis situations.168

Any derogation presupposes the existence of a ‘public emergency’.
This has been defined as a situation that ‘threatens the life of the nation’.169

The ECtHR, in its first judgment in Lawless v. Ireland, described it as ‘an
exceptional situation of crisis or emergency which affects the whole popula-
tion and constitutes a threat to the organised life of the community of which
the State is composed’.170 The jurisprudence on whether or not such a situa-
tion exists has been characterised by considerable deference, particularly in
the European context where states have been granted a wide margin of ap-
preciation in the determination of what constitutes an emergency.171

A state of emergency does not vest a state with absolute powers and
licence to ignore or violate human rights. Several rights are non-derogable,
and must therefore be respected fully in times of emergency. Treaties ex-
plicitly set out several non-derogable rights, such as the right to life (with
the exception of lawful acts of war), the prohibition of torture and other ill-
treatment, the prohibition of slavery and non-retroactivity of the law.172 In
addition, human rights treaty bodies and courts, especially the HRCtee and
the IACtHR, have considerably broadened the scope of non-derogable
rights. This includes, in particular, essential judicial guarantees, such as the
right to habeas corpus, and the right to an effective remedy.173 It is also
recognised that the principle of non-discrimination is largely non-
derogable.174 This jurisprudence substantially limits the scope of rights that
may be derogated from.

During emergencies, states frequently target the right to liberty and se-
curity, the right to a fair trial and qualified rights, such as freedom of ex-
pression, though strictly speaking no derogation is necessary from the latter
rights as they are already subject to balancing considerations. Even where a
right is derogable, any measures taken are subject to a proportionality test.
They must be strictly necessary to counter the threat (not blanket in scope),
have a link to the threat, be limited in time and non-discriminatory.175 Ad-
herence to these requirements is subject to judicial scrutiny. In addition,



where states invoke emergencies, for example to justify prolonged detention
without judicial supervision, adequate safeguards against abuse must be in
place.176

States of emergency are also subject to important formal requirements.
States need to proclaim a state of emergency, specify the rights derogated
from, and notify the human rights treaty bodies concerned.177 In the ab-
sence of such notification, treaty bodies may treat the state as if it has not
derogated from the rights concerned, thereby effectively preventing a state
from invoking derogation as justification for a breach. Further, a state of
emergency must be lifted as soon as there is no longer a threat to the life of
the nation, as it is considered a temporary, extraordinary measure.178

The legal framework applicable to states of emergency is well devel-
oped. However, there are considerable concerns that states invoke emer-
gency rationales, either explicitly or implicitly, by using the language of se-
curity and counter-terrorism to undermine human rights. In this manner
they vest authorities with extremely broad powers while limiting protection
by restricting, if not altogether excluding, remedies, oversight and account-
ability.179 The result is veritable states of exceptionalism antithetical to the
rule of law, and, by definition, human rights protection.

2.3.6 Scope of Application

The scope of application of a human rights treaty is confined to a state’s ju-
risdiction. This is understood to be primarily territorial, which means that
states have to respect and ensure the rights of all individuals within their
territory.180 In principle, this applies to ‘everyone’ within the state territory
without distinction,181 with the exception of rights which by their nature be-
long to members of certain groups, such as citizens’ rights and the rights of
minorities.182 Article 16 of the ECHR goes further by providing states con-
siderable latitude to restrict rights by stipulating that ‘[n]othing in Articles
10, 11 and 14 shall be regarded as preventing the High Contracting Parties
from imposing restrictions on the political activity of aliens’.183 A further
qualified exception can be found in article 2(3) of the ICESCR, according to
which ‘[d]eveloping countries, with due regard to human rights and their



national economy, may determine to what extent they would guarantee the
economic rights recognized in the present Covenant to non-nationals’.

There are a growing number of situations where the conduct of states
outside their territory has a bearing on human rights, which raises the ques-
tion of the extraterritorial application of human rights treaties.184 These sit-
uations include clandestine operations, such as extraordinary renditions, as
well as military or other operations, such as targeted killings, custodial tor-
ture in an occupied country, cooperation with states violating certain rights
or maritime interception of refugees on the high seas. At first sight, in-
ternational human rights treaties do not apply because these acts take place
outside the state’s territory. However, treaty bodies and courts have
widened the scope of application, largely using the test of ‘effective control’
to determine whether the existing degree of control justifies bringing certain
conduct within the jurisdiction of the state concerned.185 Military engage-
ments abroad and the internationalised nature of anti-terrorism measures,
such as the use of drones, are bound to lead to further litigation and chal-
lenges, both to delineate the territorial scope of human rights law and to ap-
ply human rights standards extraterritorially.186

2.4 Implementation
Upon becoming party to a treaty a state commits itself to give effect to a se-
ries of obligations in the domestic sphere (and extraterritorially in so far as
applicable).187 Treaties, or customary international law for that matter, are
built on the assumption that states will comply with their obligations. Com-
pliance denotes the degree to which a state succeeds in respecting and en-
suring human rights. It also refers to a phenomenon of international rela-
tions and politics that describes complex processes affecting a state’s ability
and willingness to meet its obligations under international law. Theories
abound in this respect, ranging from the convergence of interests that moti-
vate states to comply, the legitimacy of international law, to the importance
of the interplay between international institutions and domestic political
processes.188 While state-centric perspectives emphasise the role of coer-
cion and interests in securing compliance, there is an increasing focus on



bottom-up approaches that stress the value and impact of persuasion and the
role played by domestic institutions and actors.189 In practice, both in-
ternational ‘pressure’ and ‘internalisation’ play an important role in foster-
ing compliance, though both approaches may fail or even be counterproduc-
tive depending on the particular context. Implementation serves as the mea-
sure of a state’s compliance with its obligations. As a general rule, states
have discretion as to how they implement a treaty in their domestic order
unless a treaty specifies implementing modalities.190 An example of the lat-
ter is article 4 of the International Convention for the Protection of All Per-
sons from Enforced Disappearance (CPED), according to which ‘[e]ach
State Party shall take the necessary measures to ensure that enforced disap-
pearance constitutes an offence under its criminal law’. Beyond these pre-
scriptions, states may choose how best to give effect to the obligations in-
curred. Article 26 VCLT provides that states must do so in good faith.

The obligation to give effect to treaty rights binds all branches of the
state, requiring the state to take legislative, administrative, judicial and oth-
er measures,191 which includes adopting human-rights-based approaches in
policy-making and institutional reforms as appropriate. States must bring
their laws into conformity with the requisite treaty standards because they
cannot rely on national laws that are at variance with their international
obligations,192 for example legislation providing for judicially sanctioned
corporal punishment. This is logical as any other result would effectively
nullify obligations meant to serve as general overriding standards.193 Yet
international law does not prescribe a particular mode of incorporation;
what matters is that states fulfil their obligations. Modes of incorporation
are traditionally distinguished as monism, where international law and do-
mestic law are part of the same legal order and the former takes precedence
over the latter, mainly applicable in civil law countries, and dualism, where
international law is separate and not directly applicable in the domestic or-
der unless incorporated, a mode mainly followed in common law
countries.194

The practice of states does not necessarily fall neatly into either cate-
gory, as national practices often combine both elements and interpret in-
ternational law in the local context.195 There is, therefore, a need to estab-
lish for each country: (1) the constitutional and statutory law recognition of
international human rights treaties and customary international law; (2) the



rank of these sources within the national legal order; and (3) the judicial in-
terpretation concerning the relationship between the international and the
national legal system. International human rights treaty bodies regularly ex-
hort states to adopt specific implementing legislation that would give the
treaty concerned a clear status in domestic law.196 Several constitutions ex-
pressly recognise ICCPR and ICESCR rights,197 and several states have
adopted statutory laws implementing supranational, particularly regional,
treaties.198 However, even where international treaties have constitutional
status, statutory law is often not in conformity with relevant international
standards. This anomaly is particularly prevalent in states that become par-
ties to treaties but do not have the legislative commitment to carry out the
requisite reforms, and/or a judiciary empowered and willing to strike down
laws incompatible with international standards.199

The judiciary plays a particularly important role in the protection of all
sets of rights and in ensuring that states and their organs adhere to in-
ternational obligations. Traditionally, courts are often seen to show a prefer-
ence for relying primarily on national law in their jurisprudence. However,
national courts have developed a growing awareness of their role in apply-
ing relevant international standards, though practice differs considerably.200

Some courts have flatly rejected the binding nature of international treaty
standards. For example, the Sri Lankan Supreme Court held in the Sin-
garasa case that the ICCPR had no binding force under domestic law and
refused a retrial even though the HRCtee had found that Singarasa had been
convicted and sentenced to thirty-five years’ imprisonment under anti-ter-
rorism laws in violation of the right to a fair trial.201 In another case,
Sudan’s Constitutional Court effectively held that immunity from prosecu-
tion granted to officials under national law was compatible with human
rights standards without adequately considering international jurisprudence,
which holds otherwise.202

In contrast to Sri Lanka’s Supreme Court, the Spanish Supreme Court
awarded an applicant €600,000 compensation for mental damages, holding
that the state, pursuant to its interpretation of Spain’s constitution, was
obliged to implement CEDAW’s views.203 Other courts have upheld in-
ternational standards even in the face of pressing security concerns, such as
the UK House of Lords in several cases, leading to fundamental changes in



the UK anti-terrorism scheme;204 or courts have taken a lead role in pro-
gressively interpreting constitutional rights, thus advancing the develop-
ment of international human rights law. An example is the South African
Constitutional Court in the Grootboom case, in which a group of persons
who had been evicted sought an order from the government to provide them
with adequate basic shelter or housing; the Court held that the state must
devise and implement a programme ‘to provide relief for people who have
no access to land, no roof over their heads, and who are living in intolerable
conditions or crisis situations’, setting a precedent on the right to housing
and protection against forced evictions.205 Ultimately, it is not the reference
to international standards but the recognition and protection of rights that
courts are able to provide which matters. Examples are Germany’s Consti-
tutional Court, Colombia’s Constitutional Court and the Indian apex courts,
which have significantly enhanced our understanding of rights, and, in the
Indian case, the availability of remedies.206 The jurisprudence of domestic
courts constitutes important state practice and can be expected to play an
even more important role with the increasing awareness of international
standards. However, it is equally clear that decisions in individual cases, in-
cluding their implementation, will depend on a number of domestic factors
characterising the delicate relationship between the legislature and the exec-
utive on the one hand and the judiciary on the other. The importance of an
independent judiciary in this context could not have been better put by the
late Lord Bingham in his landmark book on the rule of law: ‘[t]here are
countries in the world where all judicial decisions find favour with the pow-
ers that be, but they are probably not places where any of us would wish to
live’.207

2.4.1 The Role of National Human Rights Institutions

A number of states have established national human rights institutions
(NHRIs). According to the Paris Principles, NHRIs should be independent
bodies tasked with promoting and protecting human rights, using a range of
measures in respect of all spheres of human rights.208 The high hopes ini-
tially placed in NHRIs have given way to a more nuanced assessment.209 It
has become increasingly clear that many NHRIs lack one or more of the



key features of independence, powers and/or capacity. In addition, the faith
in the ability of NHRIs to provide protection may be misplaced where they
act as poor substitutes for courts in a system where the rule of law is weak.
Nevertheless, besides providing a measure of protection and justice, some
NHRIs have played useful or even leading roles, particularly where they
have enhanced awareness of human rights and have been able to identify a
country’s human rights problems and articulate a domestic human rights
vision in equal measure.210 Such NHRIs can form a critical part of broader
civil society efforts to demand respect for human rights, which are often at
the heart of enhanced implementation.



Interview 2.1  Reflections on the Work of Uganda’s Human
Rights Commission

(Med S. K. Kaggwa)

Med S. K. Kaggwa is a distinguished Ugandan lawyer who is the
former Chairperson of Uganda’s Human Rights Commission
(UHRC)1 and Commissioner of the African Commission on Human
and Peoples’ Rights.

What are the mandate and powers of Uganda’s Human Rights
Commission?
The UHRC is an ‘A’ status independent NHRI established under ar-
ticle 51(1) of the Constitution of the Republic of Uganda and the
UHRC Act of 1997 that is mandated to:

Receive and investigate, at its own initiative or on a complaint
made by any person or group of persons against the violation of any
human right; to visit places of detention or related facilities with a
view to assessing and inspecting conditions of the inmates and make
recommendations; to establish a continuing programme of research,
education and information to enhance respect of human rights; and
to recommend to Parliament effective measures to promote human
rights including provision of compensation to victims of violations
of human rights, or their families.

It is also mandated to create and sustain within society the
awareness of the provisions of this Constitution as the fundamental
law; to create awareness about human rights and civic obligations;
to monitor the government’s compliance with international treaty
and convention obligations on human rights; and to perform such
other functions as may be provided by law.

Under article 52(2), the UHRC is required to publish periodical
reports and submit annual reports to Parliament on the state of hu-
man rights and freedoms in the country. Importantly, the UHRC also
has a quasi-judicial function as stipulated under article 53(1) of the



Ugandan Constitution which empowers it to provide redress to vic-
tims of human rights violations through tribunals.

Article 54 of the Constitution guarantees the independence of
the UHRC. The UHRC is expected to be independent and should
not, in the performance of its duties, be subject to the direction or
control of any person or authority. However, article 52(3)(b) of the
Constitution permits the Commission to request the assistance of
any department, bureau, office, agency or person in the performance
of its functions.

What would you say has been its most valuable achievement?
The UHRC’s establishment, powers and functions comply with the
UN Paris Principles and it is accredited with ‘A’ status by the In-
ternational Coordinating Committee of National Human Rights In-
stitutions. It has regularly reported on the state of human rights in
the country up to this day; fourteen annual reports have been pro-
duced and submitted to Parliament with recommendations for im-
provement. These reports provide some measure of accountability to
the public.

In 2009 Parliament discussed findings and recommendations
contained in UHRC reports that had been submitted from 1997 to
2007.2 Recommendations on human rights and freedoms in the
country were analysed and recommended for further action by vari-
ous government institutions. Parliament also approved the creation
of a human rights committee to discuss recommendations made by
the UHRC and monitor government compliance with human rights
among other responsibilities. For instance, the UHRC had always
recommended to Parliament the enactment of a law that prevents
torture. In 2006 the UHRC together with NGOs under the Coalition
Against Torture drafted the Prevention and Prohibition of Torture
Bill 2010, which was passed by Parliament on 26 April 2012 and
subsequently entered into force as the Prevention and Prohibition of
Torture Act 2012.

The UHRC has established nine regional offices. In addition to
the regional offices, with support from the UN Development Pro-
gramme (UNDP) it has established sub-regional offices in the north
and north-eastern parts of Uganda to take services closer to the local



population that were majorly affected by the Lord’s Resistance
Army insurgency. These offices are well coordinated by the Direc-
torate of Regional Services. The UHRC has established a Right to
Health Unit, Vulnerable Persons Unit and a Human Rights Defend-
ers’ Desk under the Directorate of Monitoring and Inspections. The
two units and the Human Rights Defenders’ Desk are responsible
for monitoring the implementation of the right to health, the rights
of vulnerable groups and the rights of human rights defenders.

The UHRC has also helped to establish district human rights
desks and committees in seventy-six districts of the country in order
to ensure protection and promotion of human rights at that level.
These have been able to support the UHRC in mediating some cases
of human rights violations at the district-level such as Tororo and
Kiruhura. However, some of the human rights desks and committees
are not functional due to lack of funding.

The UHRC has a good working relationship with security agen-
cies, which never used to be the case in the past. It is allowed to
freely inspect places of detention (police cells, prisons and military
detention facilities). It also receives prompt responses to investiga-
tion inquiries especially from the Uganda People’s Defence Forces
and prisons. This progress is attributed to the numerous human
rights training programmes carried out by the UHRC for security
agents.

The institution is considered credible both at national and in-
ternational level. On several occasions the UHRC has been a point
of reference and has been called upon to carry out capacity-building
for other NHRIs in the region. UHRC commissioners and staff have
been called upon as experts/resource persons to share experiences
and best practices on the establishment, powers and functions of an
NHRI with NHRIs of Kenya, Sierra Leone, Sudan, Tanzania, Soma-
liland, Ethiopia, Malawi and Swaziland. As a result of its credibility
the UHRC has previously chaired the African Network of National
Institutions and Commonwealth Forum for National Human Rights
Institutions.

What are the main challenges it faces?



The government takes a long time to honour UHRC tribunal awards
or compensate victims of human rights violations.3 The failure to
have a single entity coordinating civic education programmes in the
country often leads to duplication of results and imbalances in the
coverage of interventions. In addition, inadequate financial re-
sources make it difficult for the UHRC to fully implement its broad
mandate.

With only nine regional offices in the country, the UHRC still
faces a challenge in ensuring that human rights services are accessed
by people in geographically distant and hard to reach areas. The lim-
ited funding for the institution’s activities has been exacerbated by a
decline in donor funding. The institution relies significantly on gov-
ernment funding in addition to funding received from its donors.4
Funds received from donors on the other hand are usually ear-
marked for particular programmes. Therefore it becomes difficult to
ensure that the Commission’s mandate is met within the different
budget allocations.

What steps have you taken to address these challenges?
The UHRC uses a mobile complaints handling system. In this sys-
tem, staff in regional offices travel to distant places within their ar-
eas of jurisdiction to receive complaints and also to sensitise people
to their rights. Through its annual reports on the state of human
rights in the country, the UHRC urges the government to put in
place a mechanism where the victims of human rights violations are
compensated urgently. As already mentioned, with effect from 1
July 2011 the UHRC established sub-regional field offices in the
northern and north-eastern parts of Uganda in order to take services
closer to the rural population.5

What contributions can NHRIs make, and what are their
limitations?
NHRIs have a responsibility to monitor government’s compliance
with international treaties. This often includes analysis of govern-
ment policies and laws to ensure that they are consistent with human
rights principles. By this means, NHRIs can ensure that national



laws protect the rights of all categories of people including human
rights defenders.

NHRIs are also an appropriate source of information on the hu-
man rights situation in the country. Such information can be used to
publicise national human rights concerns at the international level in
search for an appropriate remedy.

The hope that NHRIs effectively guarantee human rights has
not been fulfilled in many countries. What do you see as the
main reason for the apparent weakness of some NHRIs, and
how do you think it can be overcome at the regional and
international level?
Most NHRIs have limited funding to fully implement all the activi-
ties they should be carrying out as per their mandates and the Paris
Principles. NHRIs have very limited capacity to investigate human
rights violations and also monitor the human rights situation in con-
flict areas. In addition, the procedure for appointing chairpersons
and commissioners varies from one NHRI to another. It therefore
becomes hard to ensure protection and promotion of human rights at
a uniform level in various countries, particularly where the NHRI
lacks the necessary independence and does not conform to the UN
Paris Principles.

Recommendations: NHRIs ought to lobby their respective gov-
ernments for an increase in funding to be able to implement their
mandates. They could also rely on funding from donors or any other
source to support implementation of their mandates as long as they
do not compromise the independence of the institution. NHRIs can
coordinate efforts to promote dialogue between conflicting parties
and mediate through or with networks and coalitions. They could
also coordinate efforts to ensure that victims of the conflict, such as
those in Northern Uganda, have access to remedies and reparation,
which can constitute a challenge in transitional contexts. Finally,
NHRIs can work through networks and coalitions at the national,
regional and international level for technical and financial support in
the protection and promotion of human rights within their areas of
jurisdiction.



1 www.uhrc.ug. The interview was conducted in 2012 while he was
still in office.

2 www.parliament.go.ug/new/.

3 UHRC, 14th Annual Report (2011) 14.

4 UHRC, 13th Annual Report (2010) 134.

5 UHRC, 14th Annual Report (2011) 50.

2.5 State Responsibility and Human Rights
Treaties as Self-Contained Regimes

The ILC’s ARSIWA are regularly referred to by international courts and in
state practice and are largely seen as codifying customary international law
on the attribution of state responsibility and its consequences.211 The arti-
cles set out general rules and govern the obligations owed by states respon-
sible for a wrongful act, such as a violation of human rights, to other states
and the international community as a whole.212 Their rules of attribution
and legal consequences are important in the human rights context, particu-
larly where states invoke human rights violations as being of an erga omnes
character or as a violation of their rights, and inform the jurisprudence in
human rights cases.213 As far as the practice under human rights treaties is
concerned, human rights treaty bodies and courts monitor compliance of
states with their obligations through reporting, inquiries and individual and
inter-state complaints procedures.214 Their decisions determine whether a
state has breached its treaty obligations and spell out the legal consequences

http://www.uhrc.ug/
http://www.parliament.go.ug/new/


under the treaty, i.e. cessation and the various forms of reparation that such
a finding entails. This set-up has raised the question of whether human
rights constitute a so-called self-contained or special regime that excludes
recourse to other mechanisms and countermeasures,215 such as sanctions.216

For example, where a human rights treaty provides for an inter-state com-
plaints procedure, it seems reasonable to suggest that states should have re-
course to this procedure as the most specialised available instead of taking
other steps, such as countermeasures. The rationale is clear; the system has
been set up for a particular purpose and has developed its own procedures
and jurisprudence. It is therefore in the interest of functional integrity and
efficiency that states use the specialised system.

Following extensive debates within the ILC, and in light of judicial
practice, there are no cogent policy reasons or support to make international
human rights treaties closed systems and bar states from having recourse to
general countermeasures.217 It is nevertheless reasonable for states parties
to use a special regime unless the remedies it provides ‘would be manifestly
unavailable or ineffective or where it would be otherwise unreasonable to
expect recourse to it’.218 In such circumstances, states may either have re-
course to other international bodies, including the ICJ, which has been in-
creasingly seized with questions of international human rights law, or use
proportionate countermeasures. However, countermeasures frequently pose
both legal and political challenges. The international human rights system is
multilateral and embedded in the UN, particularly its specialised bodies, i.e.
the Human Rights Council (HRC), and regional political bodies, such as the
Council of Europe (CoE), the European Union (EU), the African Union
(AU) and the Organization of American States (OAS). Proponents may
claim that unilateral sanctions or even the use of force in the form of ‘hu-
manitarian intervention’ are necessary where these institutional structures
are ineffective. However, such unilateral moves are frequently seen as polit-
ically motivated and aimed at establishing regional or international hege-
monies. This has prompted developments to formulate doctrines, such as
the responsibility to protect (R2P), according to which the UN has primary
responsibility to take effective action where a state (and, implicitly, institu-
tional systems of protection) fails in its duty to protect those within its terri-
tory from serious human rights violations, namely international crimes.219



Questions

1. The role of NHRIs is frequently overrated. Rather than pro-
viding an effective means for the promotion and protection of
human rights, they have more often than not become a façade
that embodies the weakness rather than the strength of a nation-
al system. Discuss.
2. The system for the enforcement of international human rights
obligations is under-developed and ineffective. Discuss.

2.6 Practical Application: the Role of Law Reform
The mismatch between ratification and effective implementation of treaties
is one of the most glaring shortcomings of the international human rights
system. It calls into question its basic premise of setting out standards that
states parties will seek to adhere to, if not realise immediately. In practice, it
is often a combination of factors and complex dynamics, including the in-
terplay between national and international actors, that determine the nature
of implementation, if any, as an examination of legislative reforms aptly
demonstrates.

Best practice in the area of legislative reform is relatively easy to iden-
tify. States should actively seek to incorporate relevant human rights stan-
dards in their domestic legislation. This can be done by conducting compat-
ibility studies and identifying those laws or provisions that need to be re-
pealed, amended or adopted in order to bring domestic law into conformity
with international standards.220 Such studies should ideally be undertaken
before a state becomes party to a treaty but may for practical purposes fol-
low it. They should be complemented by legislation that recognises the
rights concerned and provides for effective protection. Such legislation
should, where applicable, form part of broader policies, and be accompa-
nied by institutional reforms and the training of officials to whom it is ad-



dressed. The rights reflected in such legislation should also be an integral
element of broader human rights education and awareness-raising pro-
grammes so that those whose rights are concerned know what their rights
are and how best to exercise them. In turn, this requires that the rights are
justiciable and that effective remedies are available in case of breach.

Reality frequently fails to live up to these best practices. This applies
in particular to the reform of statutory laws. A common refrain is to say that
a state lacks political will to bring its laws into conformity with in-
ternational standards. While this may well be true, as a general statement it
often obscures more than it reveals unless it is clear what is meant by ‘polit-
ical will’. This is obvious where a government flatly refuses to undertake
specific reforms or, worse, pursues or even adopts legislation that runs
counter to its obligations, such as draconian emergency laws following a
coup d’état or in times of crisis,221 or laws that impose severe punishment
for consensual homosexual acts.222 However, actual practice is frequently
less clear-cut, with reforms failing to materialise because they are caught in
a web of multiple political, institutional and practical obstacles. In-
ternational institutions and/or domestic civil society for their part may lack
the awareness or may not give priority to a particular issue and therefore
fail to generate the momentum needed to make the government concerned
act. Even where such actors exercise some influence, a government may re-
frain from passing legislation if the political (or financial) cost is deemed
too high. For example, in South Africa, trauma crisis and counselling sup-
port, the morning-after pill and legal representation for victims were ex-
cluded from legislation governing sexual violence on the grounds of re-
source constraints.223

Resistance to legislative reforms can take numerous forms. Law-en-
forcement agencies are often strongly opposed to legislation that results in
restrictions to their power and/or greater oversight and accountability. For
example, in India the armed forces have opposed calls for the repeal of the
Armed Forces Special Powers Act in force in Kashmir and the north-east of
India, which grants them extraordinary powers in contravention of in-
ternational human rights standards.224 Religious groups may decisively in-
fluence the debate on reforms, for example in respect of abortion or blas-
phemy laws affecting reproductive rights and the freedom of expression.225

Nationalist groups may be opposed to granting rights to minorities, and



public sentiment may result in restricting the rights of certain categories of
persons, such as migrants and refugees.226 External political pressure, such
as structural adjustment programmes advocated by international agencies,
may contribute to a political climate detrimental to reforms protecting basic
rights.227 In addition to these political factors, the institutional set-up may
not be conducive. Several states seemingly lack the capacity to draft good
implementing legislation. Law reform commissions, where in place, can
help in identifying areas for reform and ensuring that technical expertise
benefits from consultation.228 However, even here political priorities or ap-
proaches taken may undermine reforms. A telling example concerns at-
tempts to ban polygamy in Uganda, which faltered, also as the result of a
consultation with rural communities that found some support for the prac-
tice.229 The outcome of the law-making process itself depends on gaining
sufficient political support often also at the federal level, which may com-
promise reforms. The time within which legislation has to be adopted is an-
other factor that frequently derails or substantially delays reform
proposals.230

How can international standards be used to bring about legislative re-
forms where domestic law fails to guarantee and protect rights? This is one
of the key strategic questions facing domestic actors. International human
rights treaty bodies, UN special procedures mandate-holders or other bodies
may have identified laws in need of reform. This may help in raising aware-
ness but does not by itself guarantee that the requisite steps will be taken.
Indeed, such recommendations are routinely ignored. Worse, international
‘pressure’ and reference to international standards may even create a back-
lash. National actors therefore often have to develop their own strategies
and activities to challenge laws incompatible with international standards.

The campaign to change the Hudood laws in Pakistan is an instructive
example of the multifaceted challenges.231 The Hudood laws were adopted
in 1979 by the then military ruler Zia ul-Haq as part of a policy of Islamisa-
tion. The law rendered zina (extramarital sexual intercourse) subject to
harsh, fixed punishments, including flogging and stoning. Significantly, it
also turned rape into a form of zina to which Islamic laws of evidence ap-
plied. This meant that four male eyewitnesses had to testify to the rape; if
insufficient evidence was available to sustain an allegation, especially in
case of pregnancy, a woman faced prosecution for zina. The law resulted in



a moral witch hunt and confused application by specially constituted Sharia
councils, which often turned rape victims into suspects. Pakistani women’s
rights groups found it difficult to campaign against the laws given the re-
pressive political climate and the prevalence of conservative morals sup-
porting the law in rural areas. Religious factions accused these groups of
pursuing a Western agenda as a means of discrediting them, especially fol-
lowing criticism from Western countries, such as in cases that upheld the
punishment of stoning.

In these circumstances, women’s rights activists adopted a two-track
approach, which aimed at exposing the discriminatory and harmful impact
of the law. They used local meetings, theatre performances and a variety of
publications to undermine the laws in the public eye, in particular in rural
areas. In parallel, human rights lawyers defended those accused of zina be-
fore the courts, seeking to demonstrate the flawed and inconsistent applica-
tion of the law. These measures, accompanied by sustained international
criticism, served to erode support for the laws in Pakistan, which were in-
creasingly seen as an ill-conceived embarrassment even by several Islamic
scholars. In the wake of this change in public mood, several civil society
groups, supported by some political parties, campaigned and lobbied for a
repeal of the laws. This campaign faced hostile reactions from religiously
motivated parties. However, ten years after Pakistan had ratified the
CEDAW in 1996, the efforts resulted in some significant changes, albeit in
the form of a compromise package that, while repealing the zina law, re-
tained a number of discriminatory pieces of legislation.

The Pakistani experience holds important lessons. It is difficult to re-
peal laws that find their way on to the statute book even where they are
seemingly discredited. This is especially the case where they can claim
some legitimacy, which can be religious but may equally derive from secu-
rity considerations or similar rationales. Opponents of such legislation have
to embark on sustained engagement, combining awareness-raising, litiga-
tion, advocacy and lobbying in order to bring about at least some limited
changes. This engagement also illustrates the nature of the struggle over
legislative reforms, which are often about symbolic legitimacy. In times of
severe political repression, the legal system can become a site for exposing
apparent flaws, which has the advantage that one can refer to texts (and in-
ternational commitments of states) rather than to (often contested) informa-
tion about facts. This painstaking work may in time result in a change of



attitudes and/or may prepare the ground for genuine reforms once the op-
portunity arises. A change of government or the end of a conflict constitutes
an important opening for legislative reforms. However, by its very nature,
law reform is a complicated process whose outcome is a reflection of a
number of political factors and legal considerations.



Interview 2.2  The Campaign to Repeal Pakistan’s Hudood
Laws

(Sohail A. Warraich)

Sohail Warraich is a women’s rights activist who actively cam-
paigned for the repeal of the Hudood laws, working on behalf of the
Shirkat Gah women’s resource centre and performing street plays
with his theatre group that exposed how the law victimised women.

How did you get involved in the campaign to repeal the Hudood
laws?
I had just joined university when I read the news of punishment of
flogging pronounced under the Zina Ordinance to Safia Bibi, a blind
girl, for being pregnant outside of marriage. Her plea was one of
rape. The international press also publicised this case and the
Women’s Action Forum (WAF) strongly protested against it. This
case introduced me to the Zina Ordinance and its problems. Though
Safia was acquitted upon appeal, the injustices of this law continued
in case after case. In 1987 Shahida Parveen from Karachi was given
a sentence of stoning to death by the trial court. She had remarried
after being divorced by her first husband but following her remar-
riage her former husband claimed that she was still married to him.
He claimed that had he divorced her he would have followed the
procedure given in law. Shahida and her second husband were tried
under the zina law and convicted. She was sentenced to stoning to
death while her second husband was sentenced to a hundred lashes.
This verdict shocked everyone. Amnesty International issued an ac-
tion alert against Shahida’s sentence. That was my first active partic-
ipation for the repeal of the Zina Ordinance. After that, I learnt more
about the problems of this law and joined protest meetings and
demonstrations organised by WAF and other rights groups. The the-
atre group I worked for (Ajoka Theatre) performed street plays on
the injustices suffered by rape victims under this law. In the early
1990s, I joined the Shirkat Gah women’s resource centre, a leading



women’s rights organisation, which was at the forefront in the cam-
paign for the repeal of Hudood ordinances. In 2006, the enactment
of the Women’s Protection Act, which repealed many provisions of
the Zina and Qazaf Ordinances, was a first major success of the
campaign against these laws, but the struggle has to continue until
their total repeal.

What was the key to the successful campaign?
A firm, clear position and consistency in demanding repeal of Hu-
dood laws over the years was key to the campaign, which was ulti-
mately met with success to the extent that major amendments to
these laws were introduced to prevent abuse. Women’s rights ac-
tivists for years demanded repeal of these laws without mincing
words. The relevant positions were based on the rights of people
rather than shifting stances.

Case after case also provided opportunities to protest against
the verdicts and further campaign against these laws. The old argu-
ment that any law can be misused was successfully countered from a
number of cases demonstrating that the potential for abuse and mis-
use was from within the law rather than being its mere misapplica-
tion. Explaining to people in very simple words with examples from
actual cases in which contradictory verdicts had been pronounced
proved helpful in removing misperceptions about the widely propa-
gated ‘Islamic’ nature of these laws. To this end, I wrote handbills in
simple Urdu and, together with my colleagues, wrote campaign ma-
terials including a small booklet titled Why Hudood Ordinances
Should be Repealed, in Urdu and English. It was widely distributed
at public meetings and also sent to members of Parliament.

What were some memorable moments in the campaign?
In fact for me the memorable moment was the case of Zafran Bibi,
who was sentenced to stoning to death by a trial court in March
2002. This case again exposed the absurdity and unjust nature of
this law, as happened in some of the previous cases. Zafran was a
married pregnant woman and her husband was serving a sentence in
a jail. She went to the police station with her father-in-law to regis-
ter a complaint of rape against another man. She was sent for a med-



ical examination and being found pregnant was held under the of-
fence of zina. Before the conclusion of the trial she gave birth to a
female child. During trial her statement that she gave birth to a child
was taken as her confession of having committed zina. She was sen-
tenced under hadd (maximum fixed punishment which was stoning
to death for a married Muslim man or a woman). This case helped
the campaign a lot. It exposed the ambiguities and injustices of this
law to everyone. It became a lot easier to talk about repeal of these
laws with the help of this case. A momentum built and there were
public meetings on the injustices of these laws and demands for re-
peal were strengthened. In the public meetings and handbills, ex-
tracts were used from the verdicts of higher courts including the
Federal Shariat Court where the application of the law was criticised
and injustices were exposed. In many verdicts of the 1990s, the
courts referred extensively to the zina law, short of asking for
amendments or repeal. The courts’ observations and remarks pro-
vided first-hand material for the campaign against Hudood laws.

Zafran Bibi’s case occurred at a very critical and decisive time.
It exposed the inherent contradictions, inequalities and extreme po-
tential for misuse in the provisions of zina and rape in the Hudood
law, and the judgment of the Federal Shariat Court demonstrated
that the defenders and proponents of Hudood laws were left with
only very weak arguments. The longest paragraph of the judgment
was not on the merits of the case itself but rather on the admonition
of organisations and individuals who protested against the verdict of
stoning to death.

From the Zafran case onwards the campaign gained a different
momentum. During month-long debates over the Bill, inside and
outside Parliament there were many memorable moments. Some of
the debates on TV exposed the hollow defence of these laws by tra-
ditional clerics and their anti-women mindset. In most of these de-
bates clerics were invited and some of the TV channels and other
factions of the media portrayed the issue as religious alone, on
which these clerics were the sole authority. These debates showed
that the battle on these laws was an issue of political power, spear-
headed by certain conservative forces, rather than a purely legal
question. It gave a real opportunity to discover the obstructions and



difficulties faced by legislative reform brought in the name of reli-
gion and how religion was used as an instrument to prevent reform.
Reports about government committees constituted to bargain with
leaders of religious political parties and their allied clerics and the
bargains being negotiated were hilarious as well as embarrassing.
Finally, when the amendments happened, the so-called ‘divineness’
attached to the Hudood laws was dented. Though the result achieved
was short of what we desired, in political terms it was a landmark.
That will never be forgotten.

What are the lessons for other countries?
The first and foremost is that criminal laws (especially those related
to sexual acts and offences) introduced in the name of Islam in some
Muslim majority states are a political tool to gain some ‘legitimacy’
and support for the rulers and also to keep control through harsher
punishments. Experience tells us that these laws are enacted in
haste, carry inherent inequalities and are aimed at disadvantaged
sections of the society. They are divisive in nature and divide soci-
ety on the basis of sex and religion.

The cover of Islam is used to silence any opposition to these
laws. The suggestion from Pakistan’s experience is to contest these
laws from your own positions of strength. Public support can be
gained by taking the problems of law to the public and linking them
to their lives. Emblematic cases can be used to agitate against these
laws. There is no monolithic Sharia and in each Muslim majority
state each sect has its own interpretations. So attempts to fight on
arguments from within religion may not be of much help. In certain
circumstances that can be a tactic, but not a real long-term strategy.
There can be arguments from within the religious discourse against
a particular text of laws enforced in a jurisdiction, but that may
mean replacing one text with another which on the face of it may
seem better than before but may ultimately bring similar problems.
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3.1 Introduction
Human rights are constructed by multiple actors acting within the given po-
litical and legal structures, and challenging and changing them in the
process. While the political struggle for human rights is universal and po-
tentially engages all human beings, our focus is on key agents, both the
‘true authors’ of human rights1 and others who play an influential role. The
‘human rights movement’ includes individuals and communities fighting
for their rights, non-governmental organisations (NGOs), the somewhat
amorphous ‘civil society’, social movements and transnational networks
that engage in local and global power struggles. More recently, the term
‘human rights defenders’ has become a widely used category to embrace
the range of actors concerned.

The human rights movement is by no means uniform and a series of
challenges, both within the movement and in respect of its role as a political
actor, have become more pronounced with the increasing power of human
rights and its advocates. This development has cast the light on human
rights advocates, such as NGOs, and has raised questions both of legitimacy
– who are you to make claims in the name of human rights or on behalf of
certain people? Are you living up to human rights principles in your own
practice? – and effectiveness – are you really making the positive difference
in people’s lives you claim to make? Responses to these challenges testify
to a growing self-awareness and critical assessment of the nature of human
rights work, which includes an evaluation of the efficacy of strategies used
to promote and protect human rights. Inevitably, human rights advocates are
increasingly drawn into the political domain and are faced with the difficult
task of marrying principle with pragmatism. This chapter explores the ten-
sions arising in these contexts and assesses the strategies used by human



rights actors, namely documentation, human rights reporting, advocacy,
awareness-raising, training and education and, where relevant, litigation
(which is considered in more detail in Chapters 7 and 15).

3.2 Civil Society
The last decades have witnessed a growing emphasis on civil society, both
as a collective group of actors that promote human rights and as a societal
structure or forum that enables the exercise of rights.2 This development has
to a considerable degree been due to the waning of political ideologies and
traditional parties at the national level and the process of globalisation at the
international level.3 In the process, non-state actors, including NGOs, social
movements and transnational networks have grown in size and importance.4
While the notion of ‘civil society’ is often invoked, if not celebrated, its
meaning remains subject to diverging interpretations and its role contested.

National civil society has been described ‘[as] the intermediary layer
between the public sphere of the state and the private sphere of households
and organizations within it that are voluntary and autonomous’.5 Its in-
ternational counterpart, ‘global’ civil society, has been defined as ‘the
sphere of ideas, values, institutions, organisations, networks, and individu-
als located between the family, the state and the market and operating be-
yond the confines of national societies, polities, and economies’.6 This
broad definition makes it clear that civil society cannot be simply equated
with NGOs. Nevertheless, it is equally clear that NGOs form an important
organised element of civil society. This is evident in definitions such as
those of the World Bank, which understands ‘the term civil society to refer
to the wide array of non-governmental and not-for-profit organizations that
have a presence in public life, expressing the interests and values of their
members or others, based on ethical, cultural, political, scientific, religious
or philanthropic considerations. Civil Society Organizations (CSOs) there-
fore refer to a wide array of organizations: community groups, NGOs, labor
unions, indigenous groups, charitable organizations, faith-based organiza-
tions, professional associations, and foundations.’7



These definitions suggest that civil society is clearly separate from
both the state and the economic sphere.8 This is seemingly reflected in the
stance of civil society actors who decide to keep a marked distance from
political parties and processes, focusing instead on using their moral credi-
bility to influence public opinion in order to achieve their objectives. This
makes for a clear and important demarcation. However, locating civil soci-
ety entirely outside the political sphere creates a questionable dichotomy. It
favours models leading to an ‘NGOization’,9 and may come at the expense
of remoteness from democratic processes and a broader public appeal. Yet
in the practice of many countries, particularly in repressive regimes and
transitional periods, actors may engage simultaneously in human rights
work and political activities that blur the boundaries between the two
spheres.10 Moreover, the interaction between various voluntary groups and
political and economic actors is often fluid. NGOs, for example, are fre-
quently funded by states or by regional or international institutions and en-
ter into strategic partnerships with them.11

‘Civil society’ is commonly associated with the idea of people doing
something good. While this may often be true, it is important to recognise
that civil society is a multifaceted sphere that forms part of political pro-
cesses. This means that civil society groups may adopt diametrically op-
posed positions, some of which may be highly questionable from a human
rights perspective. The struggle over the right to abortion between propo-
nents, particularly women’s rights groups, and opponents, such as the
Catholic Church and others, is an illustration of such dynamics in the field
of reproductive rights.12 What makes civil society valuable, therefore, is not
that it provides a particular (‘human rights friendly’) view of the world, but
that it allows the political space in which rights, and competing versions
thereof, can be advocated and, ideally, exercised.

3.3 Social Movements
Human rights advocacy may be founded on ‘self-interest’, such as the rights
of workers, indigenous peoples or lesbian, gay, bisexual, transgender or in-
tersex persons (LGBTI), or flow from an ethical belief, such as in the case



of human rights NGOs or faith-based organisations, forming part of ‘the hu-
man rights movement’.13 Such groups and others often come together to
form social movements that are characterised by ‘collective challenges …
by people with common purposes and solidarity in sustained interactions
with elites, opponents and authorities’.14 These movements constitute im-
portant forms of mobilisation by a cross-section of actors who frequently
focus, either directly or indirectly, on human rights issues. The anti-slavery
movement, suffragettes advocating women’s rights, the struggle for de-
colonisation, and anti-apartheid and anti-racism campaigns are particularly
prominent instances of successful (and often internationalised)
campaigns.15 A key feature of such social movements is the fight against
injustice, both at the national and international level. This may target local
or single-issue violations, such as the fight against development projects,
caste-based discrimination or corruption in India, or global concerns, such
as campaigns against the adverse impact of globalisation.16 However, it is
important to recognise that some of the methods of social movements may
be used by other forces for different causes, such as campaigns against im-
migration and migrants, that can be seen as antithetical to human rights. In
other words, the form of mobilisation does not inherently determine its
content.

Social movements do not necessarily frame their cause in human rights
terms. Even where a movement deals with an issue that clearly raises hu-
man rights concerns, such as poverty or racism, its members may decide not
to use human rights language if they believe that it will not resonate and be
effective in mobilising others and influencing opinion and behaviour. In the
United States (USA), for example, campaigners are said to have frequently
preferred to use the language of civil rights because the term ‘human rights’
is associated with foreign policy and other countries.17 Notably, though,
movements such as #Blacklivesmatter, which was created in 2012 after the
lack of justice for the killing of Trayvon Martin, have explicitly framed
their demands using human rights language.18 In the field of economic, so-
cial and cultural rights, social movements may find the language of social
justice more potent, such as in the European context with its roots in social
democracy and green politics in particular, as well as Christian ideals. How
best to frame a campaign that clearly has a human rights dimension can for
these reasons constitute a considerable challenge for social movements.



This is, however, not merely an instrumental question. Movements may
have ambivalent if not deeply hostile attitudes towards the state and institu-
tions, which may affect their views on human rights law and its utility as a
means of addressing their grievances. Rather than operating within existing
legal frameworks, the very thrust of social movements may be to transform
systems that are based on non-recognition, exclusion and ultimately vio-
lence.19

Social movements have increasingly articulated forms of resistance
that address injustices with a view to challenging elite agendas and institu-
tionalised decision-making processes. This development has been hailed as
an alternative human rights discourse that redefines civil society and
democracy ‘based on cultural politics of identity, autonomy and territory’,20

and ‘offers a local and indigenous … way of questioning the violence of the
postcolonial development state’.21 This rejection of the state and the search
for autonomous political space is, however, open to criticism in so far as it
may undermine broader democratic forces and processes, which may in turn
weaken the protection of human rights. None the less, social movements
must be credited with having addressed a number of blind spots in the exist-
ing system, including too much faith in institutional forms of protection that
may effectively maintain the status quo and reinforce exclusion. This has
brought about a reconfiguration of the human rights paradigm, particularly
an increased recognition of collective rights and the need for systems to be
more responsive to the demands and particular circumstances of those who
are different from the ‘mainstream’.

3.4 NGOs

3.4.1 General Considerations
NGOs have taken on an ever more important role in the national, regional
and international promotion and protection of human rights. The precursors
of NGOs date back to the nineteenth century with the emergence of organi-
sations such as Anti-Slavery International.22 NGOs became recognised as
international actors in the formative stages of the United Nations (UN), as
reflected in article 71 of the UN Charter and in the Economic and Social



Council (ECOSOC) resolution 288(X) (1950), which referred to NGOs and
gave them consultative status.23 Today, there are thousands of NGOs work-
ing in the field of human rights and related areas, as a glimpse at the – by no
means exhaustive – list of NGOs with consultative status at the UN demon-
strates.24

The ECOSOC eligibility criteria for consultative status in particular
provide some useful guidance on the constitutive elements of NGOs.
ECOSOC resolution 1996/3125 considers as an NGO ‘[a]ny such organiza-
tion that is not established by a governmental entity or intergovernmental
agreement’ (organisations set up by governments to appear like NGOs are
often, slightly ironically, referred to as GONGOs). In addition to qualitative
criteria, such as conformity ‘with the spirit, purposes and principles’ of the
UN Charter and possession of recognised standing within its field, the reso-
lution sets out key organisational elements. NGOs must have established
premises, a democratically adopted constitution, as well as democratic and
transparent decision-making processes. They should also have authority to
speak for their members, a representative structure and appropriate account-
ability mechanisms.

Other criteria, such as those relating to profit-making, political nature
and registration, are potentially problematic. The assumption that NGOs are
not-for-profit, which is largely based on the ideal that they undertake valu-
able (and charitable) work for the public good, is increasingly called into
question.26 NGOs need to generate money to sustain themselves and carry
out their activities. As a result, they secure funds from individuals, institu-
tions (trusts, foundations or other such donors) or (inter)governmental bod-
ies. However, such funds may be difficult to obtain for particular types of
activities and moreover generate dependency on – often shifting – donor
agendas. In addition, in several countries, national laws restrict NGO access
to funds.27 Furthermore, some NGOs may wish to provide employment for
their beneficiaries, such as displaced persons, a purpose that is typically not
covered by funding. Making a profit that relates to aims, such as the sale of
publications, or profit intended solely to further the objectives of the organi-
sation, such as rehabilitation for victims of human rights violations, may
therefore be seen as compatible with the notion of NGOs outlined above.28

The European Convention on the Recognition of Legal Personality of In-
ternational Non-Governmental Organisations appears to recognise as much,



given its emphasis on the ‘non-profit-making aim’ (article 1, emphasis
added) of NGOs. However, engaging in profit-making activities raises criti-
cal issues for NGOs, such as becoming more market oriented, and may en-
courage abuse, such as using their mandate as a cover for business activi-
ties. It will therefore often constitute good practice to limit such activities, if
not refrain from them altogether.

NGOs may carry considerable political weight and many of their
members may, and often do, share certain political affiliations. However,
they should be distinguished from political parties whose ultimate purpose
is to participate in the political system and seek to govern. This is recog-
nised in a useful definition that views NGOs as ‘independent voluntary as-
sociation[s] of people acting together on a continuous basis, for some com-
mon purpose, other than achieving government office, making money [see
above] or illegal activities’.29

NGOs are commonly registered as charities or voluntary organisations
or similar structures in their home country or, in the case of international
NGOs, in the place of their headquarters.30 However, restrictive national
legislation or repression may prevent organisations from registering, or lead
to revocation of their registration, in violation of their freedom of associa-
tion.31 International resolutions governing consultative status or questions
of legal personality require that NGOs are registered and limit the grounds
on which such registration may be denied. For example, registration within
a member state of the European Convention on the Recognition of Legal
Personality of International Non-Governmental Organisations is constitu-
tive of legal personality in all member states.32 However, registration re-
mains a problem if not a paradox where NGOs are expected to operate for-
mally within a system that may be deeply hostile to their very existence.

3.4.2 Human Rights NGOs

Broadly speaking, human rights organisations include any NGO that com-
mits itself to promoting and/or protecting human rights. The ultimately
rights-oriented nature of their mandate distinguishes human rights NGOs
from related NGOs, such as those working in the humanitarian, develop-
ment or environmental field. However, such distinctions can be somewhat



artificial, as some of these NGOs may equally engage in human rights activ-
ities, either directly or indirectly. An example is the organisation Médecins
Sans Frontières, which provides humanitarian services but also documents
human rights violations (témoignage = bearing witness), an approach that
has brought it into conflict with governments when operating in conflict
zones, such as Darfur.33

Many human rights NGOs initially replicated the separation found in
the International Bill of Human Rights between civil and political rights on
the one hand and economic, social and cultural rights on the other.34

Amnesty International (AI), for example, began in the 1960s with a man-
date to protect peaceful political prisoners.35 Following sustained demands
for a change in focus that would enable it to respond to the multifaceted na-
ture of human rights violations worldwide, the organisation decided in 2001
to broaden its mandate to include economic, social and cultural rights. This
reflects a strong pull towards a broader mandate, as constituencies expect
the weight of an organisation to be used to address a range of problems,
which may, however, come at the expense of heightened efficacy. At AI this
change was characterised by at times heated debates between its members,
many of whom were concerned that it would jeopardise what they viewed
as the core function of the organisation.36

These debates illustrate the difficulties related to mandates, which are
at the core of an NGO’s identity. The mandate circumscribes what an NGO
should be doing and thereby defines its profile. It may be broad or very spe-
cific, and may cover all types of human rights, a certain category of rights,37

or specific rights, such as freedom from torture;38 or certain groups, such as
children’s rights39 or minority rights.40 NGOs may be associated with a par-
ticular area of expertise, or even specific projects at times, such as the Asso-
ciation for the Prevention of Torture with the campaign for the adoption of
the Optional Protocol to the Convention against Torture (OPCAT).41 A shift
in the nature of violations, political realities or funding opportunities may
tempt NGOs to broaden their mandate, either explicitly or de facto. Howev-
er, such a move frequently creates tensions within (between the ‘old guard’
and reformers) and may even weaken an NGO where it compromises what
are seen as its core strengths.



Human rights NGOs are also sometimes characterised by their organi-
sational set-up, particularly whether or not they function as membership or-
ganisations, or described according to their modus operandi, i.e. advocacy,
policy-making, capacity-building, legal, etc.42 This may be useful for a bet-
ter understanding of the approach taken by the NGO in question; however,
what matters for NGOs in practice is that they are able to identify and use
the strategies that are most effective to achieve their objectives. In terms of
their territorial reach, national NGOs frequently link with external actors
and use the international arena to bring about domestic change,43 while in-
ternational NGOs for their part often work at the national level to strength-
en domestic protection efforts and achieve thematic objectives, such as
campaigning for the abolition of the death penalty where it still exists.

3.4.3 Assessing the Role of Human Rights NGOs

NGOs have become major players at various levels. Nationally, they have
often been at the forefront of campaigns that resulted in reforms, such as in
respect of sexual violence in Southern African countries,44 and as strategic
litigators, as was the case with the right to food in India.45 Regionally and
internationally, NGOs have been pivotal in using available treaty and char-
ter bodies and in developing standards, such as women’s rights coalitions
campaigning for the adoption of the African Protocol on the Rights of
Women, as well as the coalitions for an anti-landmine treaty and the In-
ternational Criminal Court (ICC) Rome Statute.46 Successful collaboration
of national and international NGOs and other actors gives credibility to the
boomerang theory, according to which national actors utilise supranational
fora to exert pressure on governments and bring about change.47 It also
plays a part in the context of the spiral theory, where NGOs form part of the
forces that lead states to move from denial to accommodation, and, ideally,
compliance.48

The increasing power and influence wielded by NGOs has raised a
number of questions about their nature and work, as well as their role as po-
litical actors, which centre on legitimacy, accountability and effectiveness.49

Legitimacy refers to the supposed democracy deficit of NGOs. While
NGOs themselves draw legitimacy from their cause, others have questioned



whether ‘self-appointed groups [are] an adequate substitute for mass move-
ments’.50 The answer may be ‘no’, but it must equally be recognised that
the growth of NGOs corresponds with the demise of political ideologies and
mass movements and is an effect rather than the cause of that demise. In-
deed, it is notable that many of those who were active in party politics in a
number of countries later became actively engaged in NGOs as an alterna-
tive form of politics. NGOs therefore represent a specific form of public en-
gagement. They may be, and often are, a part of social or mass movements.
Moreover, an NGO may derive legitimacy from the nature of its engage-
ment and representation, which applies particularly to membership organi-
sations. In the field of human rights NGOs are presumed to act in the broad-
er public interest. This is particularly the case where they seek the protec-
tion of rights that have been widely recognised. However, even where an
NGO acts as a pressure group for rights not (yet) recognised, its work can
be considered as an integral part of a pluralistic society.

A further critique of NGOs concerns their composition and mode of
operation. NGOs are often seen as professional elites who interact with oth-
er elites and, while claiming to represent marginalised persons or groups,
‘are very different from the people they seek to save’.51 This criticism,
which is seemingly directed at certain types of NGOs, draws on notions of
voluntarism and grassroots self-organisation where people take action either
as a matter of principle or to pursue a common cause. While this type of
commitment constitutes an ideal, some interventions such as complex liti-
gation are time-consuming and require considerable professional skills.
Nevertheless, the critique highlights the risk that NGOs may become too
self-referential and concerned with project cycles and the careers of their
members rather than the well-being of those they claim to represent or
whose cause they purport to advance.

At the international level, NGOs may develop a self-righteousness that
is divorced from the realities on the ground, an accusation that has been re-
peatedly levelled against major international human rights NGOs.52 This is
seemingly illustrated by the fact that it is often highly educated Western
elites who travel and speak on behalf of persons or groups with whom they
have little in common or only limited contact.53 These actors are viewed as
carriers of Western bias, or even neo-imperialism, who, even with the best
of intentions, advance liberal notions and objectives that may set false pri-



orities,54 such as focusing on civil and political rights violations instead of
the adverse impact of globalisation. National NGOs collaborating with in-
ternational NGOs are in this scheme of things frequently elite beneficiaries
who are not genuinely representative of the people and may not be interest-
ed in addressing deep-seated structural problems.55 These problems are
compounded by the way NGOs are funded where they rely on external
donor funding that often comes from Western governments or intergovern-
mental bodies.56 This means that funds may be used to advance certain for-
eign policy goals, create dependency and open the door to corruption.

The issue of corruption leads on to the question of accountability.57 It
is increasingly seen as contradictory and ironic that NGOs frequently call
for transparency and accountability, but may seemingly be unable or unwill-
ing to follow such standards themselves.58 This has become particularly
acute given the potential for abuse inherent in the power of NGOs in rela-
tion to the framing of critical issues and resources, as well as individuals
and groups of persons whom they claim to represent or interact with. Many
NGOs have recognised that accountability is imperative to maintaining their
credibility, which is their major asset, both in terms of garnering public sup-
port for their positions and obtaining funds. Transparency is also critical to
counter-attacks by governments and others that may wrongly accuse NGOs
of misconduct, often as a pretext for banning national NGOs or
expelling/preventing entry of international NGOs or undermining their
work more generally. NGOs have therefore taken a number of initiatives to
affirm their responsibility and take appropriate action, for example in the
form of codes of conduct and the international NGO Accountability Char-
ter,59 with a view to ensuring respect for human rights in their own work
and striving for best practices in relation to governance, effectiveness, inde-
pendence, truthfulness and transparency vis-à-vis their various constituen-
cies.60 These are important first steps that signal a shift from NGOs as
‘moral’ forces to political actors who must not only say that they do good
but also demonstrate that this is actually the case.

Effectiveness essentially concerns the question of whether NGOs are
doing what they are supposed to be doing, whether they are doing it well
and whether they have the intended impact. This is critical for NGOs’ legit-
imacy. In other words, are their claims in respect of any of these points jus-
tified? Unlike companies or political parties who (ideally) face the judge-



ment of the market or the electorate respectively, NGOs report back to their
donors or their members, where applicable. Beyond this, it is often difficult
to tell to what degree an NGO has been effective. Many NGOs undertake
evaluations, which can be a useful tool, especially where they are carried
out throughout project cycles and with the active participation of beneficia-
ries.61 However, while some NGOs may be able to point to successes, such
as the adoption of the Rome Statute in the case of the Coalition for the ICC,
the long-term nature of their work, for example advocating reforms in re-
pressive regimes, frequently makes it difficult, if not impossible, to identify
tangible impacts. These realities call for a nuanced assessment of what con-
stitutes effectiveness, including such broad notions as creating rights aware-
ness, which is ideally based on considerable empirical work where re-
searchers chart the impact of NGOs’ human rights work over a substantial
period of time.62

The criticism levelled against NGOs can act as a healthy mirror to
counteract complacency or self-congratulatory attitudes. Questions of legiti-
macy deficit, limited accountability, concern over effectiveness and unequal
power relationships between national and international NGOs are all too
real. However, it is important not to lose sight of the fact that a large num-
ber of NGOs respond to genuine problems and needs and frequently play a
critical role in opening political space. The uprisings in the Arab world in
2010 and 2011, for example, showed that NGOs had forged close links with
bloggers, youth movements and other political actors, and were often part
and parcel of developments rather than constituting aloof elites.63 While un-
equal power relationships between international and national NGOs remain,
which often reflect global realities more generally, national and regional
NGOs in the Americas, Africa and Asia have taken innovative approaches
and made considerable progress in developing their capacity. This is chang-
ing the international dynamics towards a more pluralistic approach. West-
ern-based international NGOs are often still dominant because they are
close to the centres of power and are frequently better resourced (though
they have equally suffered from reduced funding made available in the
wake of the global economic crisis and a growing demand for regionalisa-
tion if not localisation). However, there is an increased realisation that the
legitimacy of NGOs demands more substantial equality, which is also re-
flected in the debates and decisions made by international NGOs.64 None



the less, there remains a risk that international NGOs unduly dictate what is
best and how things are done. What is needed, therefore, is a self-reflective
practice of how best to join forces based on a spirit of mutual respect and
solidarity.

3.5 Human Rights Defenders
‘Human rights defenders’ is a broad term that is not confined to NGOs with
an explicit human rights mandate or ‘human rights activists’, but includes
‘individuals, groups and associations … contributing to … the effective
elimination of all violations of human rights and fundamental freedoms of
peoples and individuals’.65 The category therefore reflects realities in which
anyone can defend human rights irrespective of his/her/their profession,
which captures the multiple efforts by individuals and groups around the
world.66 While there is no need for formal recognition, according to the Of-
fice of the High Commissioner for Human Rights (OHCHR), human rights
defenders have certain responsibilities, and therefore need to accept the uni-
versality of human rights, defend human rights and do so peacefully.67 The
notion of human rights defenders derives its importance from the fact that it
has been endorsed by the UN and entails a set of rights and obligations, as
well as protection mechanisms. NGO advocacy and UN concern resulted in
the 1998 UN Declaration on Human Rights Defenders adopted by consen-
sus by the UN General Assembly (UNGA).68 Significantly, this resolution,
which was motivated by the desire to give legitimacy to the work of human
rights defenders and to enhance protection, recognises that ‘[e]veryone has
the right, individually and in association with others, to promote and to
strive for the protection and realization of human rights and fundamental
freedoms at the national and international levels’. It constitutes an important
recognition of the valuable work done by human rights defenders and iden-
tifies a number of existing rights and corresponding duties of states, which
have undoubtedly been formulated with a view to countering practices that
states have used to restrict the work of human rights defenders. The declara-
tion’s rights are largely based on the freedom of expression, assembly and
association, including the right to ‘form, join and participate in non-govern-



mental organizations, associations or groups’. The declaration also address-
es prerequisites for human rights work, such as the right to receive funds,
including from abroad, and to engage in activities such as advocacy, trial
observation and complaints, as well as the right to an effective remedy and
protection.

The protection of human rights defenders has become a major concern.
Defenders have been increasingly subjected to harassment, threats, arbitrary
arrest, detention and unfair trials, various forms of ill-treatment and extraju-
dicial killings. There are numerous examples where those who bear witness
to human rights violations and/or seek to counter them have themselves
been targeted.69 This applies in particular to sensitive cases where individu-
als or organisations collect evidence that may expose corrupt practices,
jeopardise business interests (of both government and non-state actors) and
contribute to criminal prosecutions. Cases in point are the suspicious death
in custody, allegedly as a result of ill-treatment, of the Russian lawyer
Sergei Magnitsky who had investigated a major tax fraud implicating sever-
al officials; the killing in Sri Lanka of Lasantha Wickrematunge, a well-
known investigative journalist whose newspaper had run a series of articles
about human rights violations;70 and the murder of human rights defender
Jesús María Valle Jaramillo in Colombia after having ‘actively denounced
the crimes perpetrated by paramilitary elements, as well as the collaboration
and acquiescence between the latter and members of the National Army’.71

The arbitrary arrests and unfair trials resulting in the execution of Ken Saro
Wiwa and other Ogoni people who had fought against the ills of oil explo-
ration during Nigeria’s dictatorship in the 1990s is another infamous exam-
ple of an egregious violation.72 Those who protest on behalf of indigenous
peoples, ethnic minorities or other marginalised groups, such as women’s
rights or LGBTI groups, have also been under attack, as illustrated by the
killing of the Ugandan gay rights activist David Kato in 2011.73 Foreign na-
tionals may equally be targeted and states have resorted to questioning,
threats and expulsion of international NGO members, human rights activists
and UN staff members whose presence has attracted unwelcome attention to
their human rights record.74 Human rights defenders are also increasingly at
risk of reprisals from non-state actors, such as the Islamic State.75

The UN has responded to these developments by establishing the posi-
tion of Special Representative of the UN Secretary-General on Human



Rights Defenders in 2000, which was later replaced by the UN Special Rap-
porteur on the situation of human rights defenders in 2008.76 The Special
Rapporteur has identified a number of developments of concern and exer-
cises an important protective function where human rights defenders are at
risk. Dialogue with governments and others is critical to prevent violations
but may often not be sufficient, in which case it becomes crucial to react
promptly to serious threats. The UN and others have advocated putting in
place mechanisms to help in a quick and informal way where human rights
defenders face adverse repercussions, such as by granting visa exemptions.
These efforts have been complemented by European Union (EU)/Council of
Europe (CoE) initiatives to support human rights defenders in the region
and beyond.77 However, there are limits to the level of protection various
official actors can provide in practice and human rights defenders them-
selves are increasingly using innovative strategies and are taking precau-
tionary measures to minimise the risk.78 There are now an increasing num-
ber of NGOs and networks, such as Protection International,79 whose prin-
cipal mandate is to provide protection to human rights defenders.80

Beyond the issue of protection, human rights defenders, particularly
NGOs, continue to be subjected to a barrage of restrictive practices aimed at
controlling their work. In early 2010, several NGOs expressed their con-
cerns at attempts made by several states in the UN Human Rights Council
(HRC) to narrow the definition of human rights defenders and ‘better’ regu-
late their work so as to avoid the ‘political abuse’ of NGO status and ‘eva-
sion of national laws’.81 These attempts, which were ultimately unsuccess-
ful, illustrate the atmosphere of distrust and hostility in which many human
rights defenders have to operate. While some human rights defenders are
reported to have engaged in questionable practices, including corruption,
the thrust of the latest debate is clearly directed against the right to chal-
lenge state practices recognised in the UN Declaration on Human Rights
Defenders, which is still anathema to many governments. None the less,
some states have adopted laws for the protection of human rights defenders,
and the HRC and the UNGA have responded by reiterating the need for
protection, including of women human rights defenders.82



Case Study 3.1  NGOs and Human Rights Protection in Sudan

After its military coup in 1989, the Sudanese regime embarked on a
crackdown against civil society activists and political opposition
characterised by serious human rights violations, including a wave
of bans, arbitrary arrests and detention, unfair trials, torture and ex-
trajudicial killings.1 Throughout the 1990s any work related to hu-
man rights inside Sudan was extremely difficult due to the prevail-
ing repressive atmosphere. Later, in 2001 and 2002, lawyers, doc-
tors and journalists were able to establish two human rights organi-
sations in Sudan, the Khartoum Centre for Human Rights and Envi-
ronmental Development and the Amal (Hope) Centre for the Reha-
bilitation of Victims of Torture, which operated closely with a Lon-
don-based organisation of Sudanese victims in exile. While the
Khartoum Centre engaged in legal aid litigation and advocacy, the
Amal Centre provided – for the first time in Sudan – regular spe-
cialised treatment for victims of violations, including for victims of
rape in Darfur after 2004.

The centres quickly gained in reputation, due to a combination
of the capacity of their staff and their ability to monitor human
rights violations and to reach out to a broad network inside Sudan
and internationally. This development, taking place against the
backdrop of the conflict in Darfur characterised by massive viola-
tions and political changes following the North–South peace agree-
ment in 2005, brought with it a series of opportunities and chal-
lenges. There were only few human rights organisations in Sudan
with some capacity, which meant that international organisations
were keen to work with the centres and donors were eager to fund a
broad range of activities. As a result, the Khartoum Centre and the
Amal Centre, particularly in Darfur, had to cope with increasing de-
mand that stretched their own capacities.

These developments also left the centres vulnerable to corrup-
tion and security interference, with one leading staff member ac-
cused of having misused considerable sums of money and of report-
ing back to the Sudanese security services about internal affairs. The



staff and the centres’ network came under increasing pressure in the
form of repeated arrests, interrogation, raids of meetings and other
measures, some of which had been sanctioned by a newly enacted
law, the Organisation of Humanitarian and Voluntary Work Act
2006, which allowed the authorities greater control over the growing
number of human rights NGOs. This situation deteriorated follow-
ing the application for an arrest warrant for Sudan’s President al-
Bashir by the ICC Prosecutor in July 2008. According to a com-
plaint brought before, and upheld by the African Commission on
Human and Peoples’ Rights (ACmHPR), two human rights defend-
ers associated with the Khartoum Centre were tortured in November
2008 and its then director was threatened with torture.2 Amid further
threats the key staff members decided to leave the country and the
Centre was closed down by the authorities, who froze its accounts
and confiscated the Centre’s belongings, including its extensive hu-
man rights library, notwithstanding the presence of UNMIS, the UN
Mission in Sudan, in Khartoum. Other organisations suffered a simi-
lar fate while some NGOs and individuals were able to continue
their human rights work in an extremely repressive environment.
The story of the Khartoum Centre and the Amal Centre, which
played a critical role in documenting and monitoring violations and
providing legal and medical support to victims in the period 2001–
2009, demonstrates the often fragile position of national NGOs and
their members. They must frequently work in situations where there
is a need to respond to serious human rights violations and to inter-
act with a range of national, regional and international actors while
at the same time building their own capacity, ensuring the effective
functioning of the organisation and navigating a repressive political
environment. National NGOs may in such situations overreach
themselves, and their members or associates may risk losing touch
with local realities where they have easy access to money and are
fêted internationally; international actors, such as other NGOs and
donors, for their part need to be careful not to inadvertently encour-
age corruption or exposure of national human rights defenders to
security threats because their ability to protect individuals or organi-
sations from harm or closure may be limited.



1 See Amnesty International and Others v. Sudan (ACmHPR)
(1999).

2 Monim Elgak, Osman Hummeida and Amir Suliman v. Sudan
(ACmHPR) (2014).

Points to Consider

1. To what extent does the story of the Khartoum Centre
and the Amal Centre bear out concerns that have been
raised about the relationship between national NGOs and
international actors?
2. What violations of the UN Declaration on Human Rights
Defenders are evident in the case study?
3. Are developments in Sudan exceptional or do they raise
generic concerns that illustrate the need to make the in-
ternational system pertaining to the work of human rights
defenders, particularly NGOs, more effective?

3.6 Legal Professionals and Human Rights
The broad definition of human rights defenders rightly suggests that the
promotion and protection of human rights is not the domain of any particu-
lar type of actor or profession. Nevertheless, it is clear that the legal profes-
sion plays an important role, both in the development of standards and their
practical application. The dominance of lawyers and the supposedly in-



creasingly legalistic approach to human rights has been lamented but con-
stitutes a reality that is perhaps inevitable, at least as far as the growth of
and recourse to international human rights law is concerned.

The legal profession comprises lawyers, judges, prosecutors, legal ad-
visors, academics and others who may pursue rather different objectives
and approaches in respect of human rights. Indeed, they are often pitted
against each other. What unites them is that they typically use the law to ar-
gue for or against the recognition, or particular interpretation, of human
rights, or responsibility for a breach in a given instance. Unsurprisingly, le-
gal professionals have been both at the forefront of the human rights move-
ment, for example the International Commission of Jurists,83 and at the
heart of repressive regimes that ignore the rule of law and violate human
rights. There is a long list of legal officials, attorney generals and judges
who have effectively served as handmaidens of regimes. This has included
drafting infamous laws that are blatantly discriminatory or providing for
broad powers and/or punishments that serve as a recipe for human rights
violations.84 It has also consisted in politically motivated prosecutions,
staging of show trials and/or handing down clearly disproportionate punish-
ments. The role of legal professionals was particularly notorious in the So-
viet Union under Stalin and in Nazi Germany, with the Prosecutor-General
Andrey Vyshinsky and the judge of the Nazi Peoples’ Court Roland Freisler
representing two particularly infamous prototypes.85 In a number of coun-
tries, judges have failed to uphold human rights, for example by imposing
the death penalty after blatantly unfair trials.86 Legal professionals, such as
US legal advisors in the context of the so-called War on Terror, have tried to
reinterpret human rights law so as to justify practices that amounted to vio-
lations, in this instance of the prohibition of torture.87 Notably, academics
have at times sought to lend a degree of credibility to such endeavours.88

While law is a contested sphere, i.e. actors have different views on
how to interpret rights and obligations depending on their standpoint, the
realm of acceptability is arguably left behind where an overwhelming body
of opinion strongly rejects the arguments put forward. This is particularly
the case where the legal professionals concerned are aware that their argu-
ments legitimise violence for political ends. In noteworthy contrast, many
legal professionals have taken a stance to defend human rights. Examples
include lawyers who provide legal assistance, often pro bono (free of



charge), in politically sensitive cases, legally oriented NGOs using advoca-
cy and legal avenues to bring about broader changes or hold perpetrators of
violations accountable, or a combination of actors, for example when pursu-
ing Pinochet in Spain and the United Kingdom (UK).89 Legal professionals
are increasingly using the media or journalistic methods to reach a broad
audience when contesting particular practices, such as in respect of viola-
tions alleged to have been committed in the war against terrorism and in the
course of armed conflicts in Afghanistan and Iraq.90 Professional bodies,
such as bar associations, can also play an important role, though they often
work in repressive environments where they either lack independence or
find it difficult to engage effectively in human rights work. Nevertheless,
some associations, such as in Pakistan, have taken prominent action in de-
fence of the independence of the judiciary, protesting and successfully call-
ing for the reinstatement of Chief Justice Muhammad Chaudhry, who had,
in their view, been unfairly dismissed by the then President Musharraf in
2007.91

Legal officials are often pivotal to human rights protection, particularly
during transitional periods or where a government with a strong commit-
ment to human rights, or at least certain rights, is in power. Their role is
particularly important where they stand up to human rights violations. How-
ever, as the targeting of magistrates and ombudsmen in countries such as
Colombia demonstrates,92 it is clear that their room for manoeuvre is limit-
ed where there is a lack of protection, particularly where high-ranking offi-
cials or influential individuals are implicated in human rights violations.

The role of judges in human rights protection has been widely ac-
knowledged. Indeed, judges themselves have repeatedly affirmed their re-
sponsibility in this regard.93 There are numerous examples of judges at the
national, regional and international level who have applied and consciously
developed the scope of international human rights law, including in politi-
cally tense contexts such as counter-terrorism policies in the UK.94 One of
the most remarkable examples of judicial activism in this regard is public
interest litigation in South Asia, particularly India, where Indian judges re-
laxed the rules of standing and interpreted fundamental rights broadly so as
to protect human rights more effectively.95 This has resulted in an impres-
sive body of jurisprudence but limited changes on the ground due to lack of



enforcement, which highlights the limits of the law as a tool for social
change where judicial and political forces are not in agreement.

A number of academics working in the field of human rights have
close links with NGOs and/or litigate human rights cases.96 Several univer-
sities run human rights centres and clinics that often provide valuable re-
search and have carried out important work to support advocacy and litiga-
tion efforts.97 Universities also provide a forum for discourse and nurture
new generations of human rights scholars and activists. However, due to
repressive environments and resource constraints, it is often universities in
Western countries that can provide such opportunities, including for over-
seas students, thereby reinforcing existing divides. Nevertheless, efforts are
being made around the world to establish centres that provide local spaces
and respond to regional if not wider concerns, and it will be important to
support initiatives that are of lasting value in building a global community
of human rights lawyers.98

3.7 Health Professionals and Human Rights
Health professionals occupy a particularly sensitive position in respect of
human rights. Their knowledge and skills can be used either to commit or
facilitate violations or, alternatively, to document and respond to breaches,
mitigate their consequences or, ideally, prevent them. Doctors and health
professionals have been implicated in notorious violations, such as experi-
ments and killings during the Holocaust,99 and have assisted in the execu-
tion of the death penalty and torture.100 It was not least in protest against the
conduct of their professional colleagues that health professionals started en-
gaging in efforts aimed at the protection of human rights. This has included
providing treatment and rehabilitation to victims of serious violations,101

and entailed developing tools, such as the Istanbul Protocol and the Min-
nesota Protocol, to document torture and extrajudicial killings
respectively.102 These are important instruments, as medical reports and
forensic findings frequently constitute crucial evidence both in human rights
cases and in criminal trials relating to human rights violations. Psycholo-
gists and psychiatrists also assess the consequences of violations for vic-



tims, families and communities at large,103 and these can be highly valuable
in legal proceedings, such as when determining adequate reparation mea-
sures.104 Significantly, initiatives have not been confined to individuals.
Health professionals have established and run important NGOs, such as
Physicians for Human Rights,105 and professional bodies have committed
themselves to human rights standards. The World Medical Association, for
example, has issued a number of resolutions on the role and duties of health
professionals in relation to particular situations and violations, including the
duty to speak out against violations.106

3.8 Human Rights Field Officers
Human rights field operations have become an important component of
many UN, OHCHR, Organization of American States (OAS), African
Union (AU) or Organization for Security and Co-operation in Europe
(OSCE) missions or programmes, which are typically mandated by resolu-
tions or agreements with the host country.107 While this practice is taken for
granted today, it is actually a fairly recent development that began in the
early 1990s, with the first deployment of human rights field workers to El
Salvador (1991) and then to Cambodia, Haiti and former Yugoslavia.108

The mandate of missions differs depending on the situation, but several core
areas of human rights field work have been identified on the basis of sur-
veys carried out in 2004 and 2008, namely ‘monitoring, reporting, advoca-
cy/intervention, capacity-building, engaging with humanitarian and devel-
opment partners, support to peace processes and transitional justice, in-mis-
sion sensitisation and participation in UN governance of transitional territo-
ries’.109 In the beginning, human rights field workers operated with limited
guidance and often in an ad hoc fashion. This was soon considered inade-
quate, if not outright irresponsible, because it could put both people in-
country and human rights field officers themselves at risk. For example,
handing out questionnaires to detainees in Rwanda to report about their
treatment is said to have resulted in acts of retaliation against them because
no precautions or protective measures had been taken by the human rights
field officers at the time.110



The situation in mission countries is frequently characterised by a se-
ries of complex political, legal and practical challenges and the need to pro-
vide effective protection against ongoing violations. Operating in such envi-
ronments requires a range of skills, necessitating increasing professionalism
on the part of international and national officers. The Human Rights Law
Centre of the University of Nottingham, together with several partners, took
the initiative of drawing up two major documents that provide guidance on
critical issues, namely the 2008 Guiding Principles for Human Rights Offi-
cers Working in Conflict and Post-Conflict Environments and the Statement
of Ethical Commitments of Human Rights Professionals.111 Both documents
set out relevant principles in some detail and have proved useful tools.
However, there are still concerns about the limited practical training and
guidance that human rights field officers receive prior to deployment.112

They often have to develop the relevant knowledge and skills on the job and
make a number of difficult choices in what is typically a highly politicised
and fluctuating environment, both within organisations and in the host
country itself. This includes questions on how to respond to violations (ef-
fective protection without putting anyone at risk), engaging with authorities
(having to rely on cooperation while being critical at the same time), and
relating to civil society (which may not be responsive enough or too close –
human rights operations may also weaken civil society by recruiting talent-
ed personnel). It also concerns ethical questions as to how human rights
field officers relate to others, particularly vulnerable persons and victims of
violations, and how they conduct themselves in the host country
generally.113 Beyond allegations of misconduct of individual officers form-
ing part of broader concerns about abuses by UN personnel,114 in-country
missions can have other unintended impacts, such as inflating prices, and
human rights officers frequently operate in and share a space of power im-
balance vis-à-vis the majority of the population.



Interview 3.1  Experiences of a UN Human Rights Officer

(Huma Shakeb Khan)

Huma Shakeb Khan worked as a UN human rights officer in Iraq.
She joined the mission in 2009 and has served in various places
across Iraq, with Erbil, the capital of the autonomous Kurdish re-
gion, being her duty station in 2012.

What training and guidance did you receive prior to deployment
to Iraq?
I received a four-day security training which was geared towards
military questions and was fairly racist in its approach towards Iraq
and Iraqis. It was extremely gender insensitive and I have never
used a single thing from that training in my three years of work in
Iraq. The training was mandatory and the contractor charged large
amounts of money from the mission. In truth, it felt more like a
scam. The UN’s only concern seemed to be about security before
deploying their staff. There was a brief session on cultural sensitivi-
ty and we were not given any reading material about Iraq, so we
were basically left to our own devices in finding out more about the
country.

What have been the main human rights problems in Iraq during
your time there?
The problems in Iraq and the autonomous Kurdish region differ
from each other considerably. In the Kurdish region weak institu-
tions are one of the key problems. Security institutions do not abide
by the rule of law, the anti-terror law is misused, and weak democra-
tic institutions allow freedom of expression to be compromised. Vi-
olence against women and ill-treatment of migrant workers are fur-
ther problems, as well as ensuring that the work of oil companies
does not result in harm to the local people and environment. One of
the main issues is the disputed territories between the autonomous
Kurdish region and the federal government of Iraq. These areas have



a significant Kurdish population and the demography has changed a
lot due to the policies of the former regime that had expelled a large
number of Kurds, though many of them returned after 2003. In these
areas both Kurdish and Iraqi military arrest people without follow-
ing proper legal procedure and enforced disappearances are still
common. In addition, there are several insurgent groups and attacks
on civilians are common.

What is your typical day like working in Erbil?
We live in a compound which has an office and accommodation. I
am in the office by 8.30 a.m. In Erbil it is easy to move outside. So
on a regular day I have a few meetings outside, and sometimes with-
in the compound either with victims, NGO or UN agencies. I usual-
ly work until 6–7 p.m. In the evenings, I either stay in my room after
dinner or go out somewhere with colleagues. Previously we could
only leave the compound in the presence of security officers but the
situation has improved a lot, particularly compared to places like
Kirkuk and Baghdad. Some colleagues have lived there for two
years and may not have seen a single regular Iraqi shop or market.

How do you monitor the human rights situation, and how
effective is this monitoring?
We conduct visits to places of detention, meet with detainees in pri-
vate, visit government and NGO-run shelters, meet with civil soci-
ety and follow up cases in court. We also go to the various districts
and sub-districts and meet witnesses and victims. In other parts of
Iraq one has to rely a lot on local staff, phone calls and civil society
to obtain information, which changes the nature of monitoring. The
mandate in the Kurdish region focuses more on technical assistance
and supporting the government.

It is hard to measure the impact of monitoring. In the Kurdish
region it has had some impact as the government is keen to collabo-
rate with international organisations and is receptive, and the UN is
generally well liked for the role it played during the Kurdish upris-
ing. In other parts of Iraq the UN is mainly associated with the occu-
pation forces and thus does not really command a lot of respect from
local actors. In addition to dealing with the government concerned,



there are a lot of internal struggles within the UN system as we are
part of a political mission run by the Department of Political Affairs,
which can lead to a clash between the political aspects of the mis-
sion and human rights, usually ending in favour of the former.

What are the biggest challenges you experienced in fulfilling
your tasks?
As a human rights activist I used to struggle a lot with the diplomat-
ic nature of the organisation. It is a constant balancing act, which
can be valuable in so far as it means that we gain more attention
from the government than activists do. Moreover, working in an ex-
tremely insecure environment makes work really challenging. There
are also several blind spots, such as the role played by NATO in
Iraq, which affected human rights, but that is not within our man-
date. The UN’s weakness in respect of the occupation of Iraq also
makes it difficult to ‘preach’ to Iraqis. I try to work around this by
keeping issues at a very local level, offering assistance in improving
and acknowledging the limitations of the organisation.

What lessons can be learned from your experience for
individual human rights officers and for field operations more
generally?
Human rights work takes place in a particular political and social
context, which defines international human rights law. Human rights
officers need to be very aware and keen to understand that context
and work with local team members and interlocutors to define the
issues accordingly. It is important to not come across as being on a
civilising mission where the world is divided between ‘uncivilised’
and ‘civilised’. Having examples from different countries to show
how things can be done is helpful in this respect. Keeping polite and
humble always helps. Drawing upon civil society organisations from
within the country always strengthens the work of human rights offi-
cers and one should invest in developing meaningful partnerships.
Finally, it is important to understand the difference in the work of
the UN compared to Human Rights Watch (HRW) or AI. Each one
has its own value although they are very different. The UN has to
work in close collaboration with the government concerned as per



our respective mandates in field missions. Maintaining that constant
dialogue and offering assistance is very important for UN human
rights officers. In some sense working in the UN’s human rights
component means being part diplomat, part activist. It is a difficult
balance to keep but that is the key to understanding the role of the
UN human rights field officer.

Questions

1. Is civil society a liberal vision that has little relevance where
marginalised groups and communities face systemic discrimina-
tion and denial of justice?
2. Has the increasing professionalisation of human rights NGOs
suffocated the human rights movement?
3. What is the practical utility of using the term human rights
defenders?
4. Why is the role of the medical profession so important in the
protection of human rights?

3.9 Human Rights Strategies
All human rights defenders essentially share the same goal, i.e. how best to
promote and protect human rights. Over time, the various actors, including
NGOs, national human rights institutions, regional and international actors
(such as field officers and special procedures mandate-holders) have devel-
oped an array of strategies to achieve this objective. This section examines
the nature, use and effectiveness of several key strategies, namely documen-
tation, fact-finding and human rights reporting; monitoring; advocacy; and



awareness-raising and capacity-building (litigation is addressed in Chapter
15).

3.9.1 Documentation and Fact-finding

Documentation refers to any measures taken with a view to establishing an
accurate record of an incident or patterns of human rights violations; in oth-
er words, to find out the ‘truth’ of what happened. This practice serves mul-
tiple purposes. Documenting violations may be part of monitoring by indi-
viduals, NGOs and specifically mandated bodies, including ad hoc commis-
sions of inquiry. The materials and information obtained may be used for
awareness-raising, advocacy, for example, reporting violations and calling
for action, litigation – as evidence – and to inform political and policy re-
sponses, such as the UN Security Council (UNSC) mandating peacekeeping
troops or setting up a criminal tribunal. Documentation also serves to estab-
lish an alternative record to official versions of events, which are often char-
acterised by various forms of denial;115 such a record may become particu-
larly important during subsequent transitional periods where there may be
greater political will to act on findings.116

There is no uniform standard for documenting human rights violations
whose main aim is to obtain as much information as possible about the
‘what’, ‘who’, ‘where’, ‘when’ and ‘how’ of an incident or patterns of vio-
lations, as well as the ‘why’, i.e. the context and factors that help explain
them. Doctors, lawyers and others have produced a number of important
manuals on how best to document particular types of violations, such as the
Istanbul Protocol on torture, the Minnesota Protocol on extrajudicial
killings and the International Protocol on the Documentation and Investiga-
tion of Sexual Violence in Conflict, which set out in detail what information
to obtain from victims (torture, sexual violence) or witnesses (all) in rela-
tion to alleged violations.117 Systematic documentation of violations, which
is often the function of commissions of inquiry or fact-finding missions
such as those on Darfur, Gaza, Libya or Syria, primarily consists of inter-
viewing and taking statements of victims and witnesses, reviewing docu-
ments (for example, legislation, instructions, custody records, policy pa-
pers), on-site observations, collecting material evidence, assessment of
available audio-visual materials (for example, photographs or satellite im-



ages of locations) and forensic evidence, including medical reports, autop-
sies and exhumation findings.118 The documentation of long-term violations
of economic, social and cultural rights may require using additional meth-
ods, such as compiling statistics to demonstrate the impact of policies and
measures on issues such as food, health and education over a period of
time.119

Documentation increasingly relies on video materials, satellite images
and mapping, which have been used in a number of instances to expose the
consequences of conflict, such as in Darfur,120 or the consequences of large-
scale violations, for example the environmental impact of oil exploration in
Ogoni land adversely affecting economic, social and cultural rights.121 The
availability and prevalence of audio-visual evidence is perhaps the most im-
portant development in respect of documentation. Taken by witnesses, vic-
tims and often the perpetrators themselves, these images have been widely
distributed with considerable impact, particularly in the case of photographs
of abuse taken by US wardens in the Iraqi prison of Abu Ghraib.122 The
photos of the body of Khaled Said, who had been beaten to death by police,
played an important role in triggering public protests in Egypt in 2010. Pho-
tos of detainees tortured to death in Syria are viewed as important evidence
in exposing practices and putting together cases against Syrian government
officials held to be responsible for the commission of international
crimes.123 Another recent example of footage that exposed serious viola-
tions is the graphic evidence broadcast by Channel 4, UK, of international
crimes committed in the last phase of the Sri Lankan war in 2009 that was
used by the UN Panel of Experts on Accountability for War Crimes in Sri
Lanka.124 NGOs such as Witness125 systematically use video advocacy to
document and highlight a range of violations.126

The broadening of documentation through new technologies has re-
sulted in a considerable shift in the ongoing struggle between truth-seeking
and denial, making it increasingly difficult to conceal violations. However,
several challenges remain. The nature of documentation often depends on
what should be documented, as defined, for example, by the mandate of a
mission or of an organisation. As a result, breaches of certain rights or vio-
lations by perpetrators such as non-state actors may be overlooked or under-
represented. The documentation itself may be ad hoc or limited, particularly



where there is lack of timely access to crucial information or where capaci-
ty and resources are not available, especially to undertake the long-term
documentation of patterns of violations. Documenting violations often re-
quires ingenuity and insistence in the face of denial and obfuscation. A
commission of inquiry into disappearances in Sri Lanka, for example, was
only able to find out the number of detained persons in custody when it
compared the custody records (which had a falsified entry) with the records
for food allocation (which showed the real number of inmates).127 Members
of fact-finding missions and monitoring bodies have repeatedly reported
how they grappled with the authorities to gain access to crucial locations or
to individuals that allowed them to obtain a more accurate record.128 How-
ever, even where they gain access and documentation is carried out accord-
ing to accepted standards, the material often requires an element of interpre-
tation where facts are not unambiguous.129

Where documentation is not in line with best practice, vital proof may
be lost. For example, it may be impossible to verify the remains of individu-
als who have been ‘disappeared’, which may be a particular problem where
local populations have access to mass graves. Interviews with victims of
human rights violations may only be possible once, and crucial information
may be lost if it is not elicited at the right time. It is therefore important, for
use in criminal proceedings, that they adhere to particular standards of
criminal procedure, in case they are rejected as hearsay, especially if the
original victim or witness cannot be present at the trial. Beyond their evi-
dentiary value, interviews also raise broader questions of confidentiality and
security. Those taking interviews have a particular responsibility towards
victims and witnesses to avoid further traumatisation and prevent harm.130

The reality that the protection of those documenting violations and of wit-
nesses itself is a major concern reinforces the need to adhere to best prac-
tices. This concern is particularly acute where states are reluctant to cooper-
ate and actively thwart documentation, putting victims, witnesses and hu-
man rights defenders at risk.131 Human rights defenders therefore increas-
ingly use special databases, such as Martus, ‘to document human rights vio-
lations systematically and securely’.132



Interview 3.2  Documenting Human Rights Violations in
Volatile Environments: The Libyan Experience

(Elham Saudi)

Elham Saudi is Director of Lawyers for Justice in Libya (LFJL), an
NGO working closely with a network of Libyan lawyers and human
rights defenders to ‘defend and promote justice through the promo-
tion of human rights, the rule of law and democracy’.1

How did your organisation seek to document violations during
the conflict in Libya?
As an organisation started in the diaspora, LFJL had to find innova-
tive and collaborative ways to document violations occurring on the
ground.

1. Capacity-building of legal professionals: the need to docu-
ment violations became apparent very early in the Libyan revo-
lution, as the Gaddafi regime attacked civilians from the first
moment. LFJL began its training of lawyers on the ground as
early as April 2011, less than two months from the start of the
revolution. At this early stage, only the eastern part of Libya
was liberated. We therefore arranged for two young lawyers to
come to Egypt where we, with international investigative ex-
perts, trained them on the documentation of violations. On their
return, they trained the remaining members of the fact-finding
committee set up by the legal department of the National Tran-
sitional Council (NTC).

We conducted further training by Skype for those in places
which had not yet been liberated. In addition to these ‘guerrilla’
style trainings, we held a workshop in Tunisia in September,
after the liberation of Tripoli, for over thirty people from more
than ten cities in Libya, which benefited from the expertise of a
number of international NGOs. Training lawyers in Libya was
challenging during the conflict because of the obvious security



concerns and so we had to use measures such as Skype instead
of telephone lines and external training. It was difficult to work
with people for substantial periods of time in order properly to
engage with the detailed process of documenting violations.
This was one of the reasons why the events were held outside
Libya to ensure enough ‘space’ and clarity of focus to absorb
the information in a setting that is distant from the conflict.
2. Standardisation of documentation: in order to simplify both
the training and documentation processes, we decided to pro-
duce a pro forma witness statement. In cooperation with vari-
ous organisations, we produced this document and used it as the
basis for all our training. This provided a pro forma that en-
sured that many of the key questions were asked and was in-
tended to minimise the scope for leading questions or for testi-
monies based on ‘collective’ memory and not a recollection of
actual facts. The form also encouraged corroborative evidence
by cross-referring to such evidence. Finally, the forms ensured
that identification data (e.g. name, address, etc.) were retained
by LFJL and not shared with international bodies. This was to
ensure security: first, by not having documented the identifica-
tion data in the same place as the testimony so that if Gaddafi
forces found the files – remember this was still during the con-
flict – they could not easily trace the witnesses and, second, to
ensure that the details of those providing were not divulged, in-
tentionally or inadvertently, without informed consent at the
time of the use of the testimony by any international bodies.
The form was used by those lawyers we trained, but also by
others trained by them and, most importantly, the official fact-
finding committees set up by the NTC and outlined in (3)
below.
3. Network of fact-finding committees: following the initial
training in Egypt, we discussed the need for documentation on
a nation-wide scale with the then still nascent NTC. In coopera-
tion with the NTC’s legal department, we developed the con-
cept of fact-finding committees tasked with investigating all al-
leged violations committed since 15 February 2011 across the



country. Each committee would be appointed by the NTC, thus
providing a form of legitimacy for their work and, we hoped,
easier access to victims and witnesses. We also hoped that this
process would enlist a sense of responsibility and accountabili-
ty with the NTC itself. LFJL assisted the NTC, at that time the
publicly known members consisting mainly of people from the
east of Libya, with identifying suitable lawyers and investiga-
tors in key cities. The committees did some excellent work,
some of which was crucial to both the ICC file and that of the
Commission of Inquiry.
4. A link to international advocacy and accountability: during
the conflict, LFJL was in the privileged position of having di-
rect access to international bodies both for advocacy and ac-
countability. Key among these were the HRC in Geneva, the
Foreign and Commonwealth Office in London, the African
Commission in Banjul and the ICC in The Hague. We were
able to serve as a link between the networks we had helped es-
tablish in Libya and these bodies. For example, we were able to
allow all those participating in the Tunisia workshop time with
ICC investigators to share their findings, learn on developing
their work and be recognised for their crucial role in the ICC
process.

What were the main challenges to establishing an accurate
record of violations?
There were several. The speed with which events were uncovering
meant that those working on the ground had to be creative and re-
sourceful in documenting violations and securing evidence. On our
side, it meant we also had to be resourceful about how we ensured
that the documentation would stand up to scrutiny and be useful in
the future. Further, the small population in Libya means that on a
community by community basis people know each other personally.
This made it difficult for knowledge not to be presumed by those
conducting interviews and also for ‘collective’ memory not to play a
part in the documentation of the violations. Also, the regional nature
of some of the subsequent fighting meant that there was a degree of
‘selective’ documentation taking place. Finally, the sense of victor’s



justice, which emerged with the powerful militias, means that there
is the risk of an unbalanced account of violations emerging. Al-
though reinforced by the NTC in its Law 38 granting an amnesty for
acts done in the name of the 17 February Revolution, this sense of
skewed justice is not being tolerated by civil society, which is active
in demanding accountability for all acts. This gives some hope that
with time a more thorough record of what has happened in the
Libyan conflict, including in the rape file, will be established.

Did you find any evidence of rape?
Yes, our network of lawyers found evidence in two regions.
Through the testimony of medical doctors who had treated women
with injuries and symptoms consistent with rape and limited victim
testimony, as well as some video footage confiscated from the mo-
bile telephones of some regime soldiers, we were able to establish
that rape had occurred. We were not, however, able to get a full pic-
ture of the extent to which it happened and may be regarded as sys-
tematic. The publicity that the question of rape received almost in-
stantly halted the flow of information on these crimes to us. The
shame factor of being named a victim of rape in a conservative cul-
ture appeared to be a dissuading factor, with a handful of those from
whom we had secured witness testimonies withdrawing their con-
sent to our using those testimonies in any international or local case.

What were the consequences of reports that claims about rape
had been unfounded or exaggerated?2

The primary consequence of such reports was not dissimilar to the
consequence of when the reports of rape received significant atten-
tion – disengagement by those affected. The reporting of rape, in
whatever guise, resulted in a withdrawal of cooperation by victims
and witnesses. The fear of being ‘exposed’ once more by becoming
a public subject meant that some victims with whom we started con-
versations decided to stop speaking. We saw this with female and
male victims of rape.

A further consequence, which I believe is the result of the fear
created by the stories of rape – exaggerated or not – is the use of an
accusation of rape as a threat to secure confessions for other viola-



tions. We have had at least two testimonies by persons detained by
militias who were threatened with a charge of rape in this manner.
This not only brings into question all confessions of rape but also
highlights how far we are as a community from dealing with the true
repercussions of this part of the conflict.

How do you view the work done by others, such as the ICC or
the Commission of Inquiry, in documenting violations in Libya?
The primary flaw with the work of both the ICC and the Commis-
sion of Inquiry was the limited time spent on the ground, building
rapport and investing in their counterparts within Libya. They did
not take their mandate as active and so did little to help improve the
local system, building rapport and seeing their mandate as helping to
improve the local system. The perception that they were, to varying
degrees, ‘in bed with’ the transitional authorities was not very help-
ful either. In my view the ICC lost an opportunity to establish its
credentials in Libya. It had the perfect storm of a wide mandate, a
population willing to speak and share its information and a legal
community willing to assist; yet its tangible involvement stagnated
after the issue of the initial arrest warrants and it was often ham-
pered by its own red tape.

What are the lessons from the Libyan experience for
documenting violations in similar contexts?
The key lesson is adaptability. In a fast-moving conflict, in a country
with a vast landscape, and where culture and custom play a strong
role, it was vital not to adapt a ‘cut and paste’ approach to the docu-
mentation of violations. This was most clearly demonstrated in the
rape cases. There was a presumption on the part of some of the me-
dia and advocacy and investigative authorities that highlighting rape
cases would create a ‘safe’ environment for victims to come for-
ward. This approach is familiar to those in the West and often bears
fruit. However, in Libya, a conservative country where ‘honour’, in
its most proscribed definitions, is paramount, the attention that rape
cases received served as a deterrent for victims. We often heard the
phrase ‘I don’t want my name to be known like Iman El Obeidi’s’,3
when attempting to persuade victims to provide testimonies. ‘It is



personal’, we were told, and ‘I would prefer for the world not to be
involved.’

1 www.libyanjustice.org.

2 P. Coburn, ‘Amnesty Questions Claim that Gaddafi Ordered Rape
as Weapon of War’, Independent (24 June 2011), online at www.in-
dependent.co.uk/news/world/africa/amnestyquestions-claim-that-
gaddafi-ordered-rape-as-weapon-of-war-2302037.html.

3 Iman Obeidi publicly complained about being raped by Gaddafi
forces during the war and her case became instantly known across
Libya and worldwide. She later fled the country.

3.9.2 Human Rights Reporting

States, national human rights institutions, regional and international bodies,
NGOs, think tanks, journalists and individuals publish reports relating to
human rights, which may focus on law, policy and/or practice. Human
rights reports, particularly by the UN or UN-appointed bodies and NGOs,
can be highly influential. They are one of the most important means of es-
tablishing a record of human rights situations, including violations, and of-
ten explicitly counter official versions of events. Reports frequently identify
the underlying factors, nature and consequences of violations in a wide
range of contexts. They are also an integral part of monitoring and their
findings can play a critical role in advocacy efforts. Reports contribute to
debates about the development of standards, legislative or institutional re-
forms, changes in policy, for example an end to military cooperation or, in
urgent situations, serve as one of the factors resulting in preventive action.
Human rights reports are also frequently relied upon in legal proceedings to
corroborate allegations concerning specific methods and patterns of viola-

http://www.libyanjustice.org/
http://www.independent.co.uk/news/world/africa/amnestyquestions-claim-that-gaddafi-ordered-rape-as-weapon-of-war-2302037.html


tions,133 which may also help to investigate international crimes and estab-
lish individual liability.134 More generally, human rights reports help to
generate awareness, both in a particular context and more broadly, for ex-
ample by casting the spotlight on un-/under-reported types of violations.135

However, critical observers have argued that human rights reports ‘depoliti-
cise human rights violations by drawing attention away from structural pro-
cesses of class or ethnic power, and reduce violations to a set of technical
problems concerning the functioning of the legal system’136 and make ‘hu-
man rights violations … seem random, accidental or arbitrary’, instead of
explaining their context of ‘planned misery’ and ‘the logic of particular so-
cio-economic arrangements’.137 Their problematic narrative and portrayal
of actors has also been the subject of scathing criticism.138

AI, and later HRW, in particular have developed a widely recognised
model for human rights reports to ensure an accurate record of violations
and/or analysis of an issue that is informed by an understanding of the given
context. Researchers undertake background research about the thematic
right or country-specific situation, examine available documentation, con-
sult with a wide range of experts, activists and others on the situation relat-
ing to the particular issue, for example migrant workers in Middle Eastern
countries,139 and ideally visit locations and those concerned to collect and
verify available information. Any factual allegation and information should
be corroborated by another source so as to ensure reliability. The style of
writing is as objective as possible, combining factual information and case
stories with legal and policy analysis, as well as recommendations. A report
is then vetted internally (some NGOs share drafts with governments con-
cerned for their comments) and published.140

A report is a tool and should therefore form part of a broader strategy
that considers both thematic priorities and its use, including media strategy,
advocacy and follow-up. However, it is not always clear what impact partic-
ular reports will have (which forms part of the prior strategic assessment) or
have had (evaluation), which raises the broader question of effectiveness. In
2005, for example, HRW produced a report on violations committed during
the presidency of Alberto Fujimori in Peru.141 Following the publication of
the report, Fujimori was extradited from Chile to Peru, and convicted by the
Peruvian Supreme Court on charges of serious human rights violations.



HRW argued that its report was crucial in providing evidence for the extra-
dition of Fujimori and in changing the perception that there was no evi-
dence against him.142 However, the report was not mentioned explicitly in
the judgment of the Chilean Supreme Court in which it decided to extradite
Fujimori. Moreover, Peruvian and other international actors had also
worked to counter perceptions of Fujimori’s innocence.143 These considera-
tions show the difficulty of attributing and assessing impact, an assessment
that may also be influenced by an organisation’s interest in advancing its
reputation. In practice, reports of this nature are frequently one among sev-
eral factors that contribute to, and influence, complex processes that may
eventually result in accountability.

Reports may also have unintended adverse consequences. For exam-
ple, a human rights report documenting abuses committed by serving offi-
cials in Afghanistan144 was said to have inadvertently contributed to, if not
prompted, the latter’s decision to approve an amnesty for all combatants in-
volved in the 1992 and 1993 conflict covering crimes perpetrated during
that period.145 This example shows that the impact of reports can be unpre-
dictable and that a nuanced assessment is needed about what type of report
and demands may best support effective strategies at a particular point in
time. While reports by NGOs and/or official bodies may be effective and
lead to identifiable results, their long-term impacts are often less apparent.
As pointed out by Manfred Nowak, the former UN Special Rapporteur on
torture:

I have not been able to objectively assess, either on the basis of follow-
up missions or on other methods of fact-finding, whether my missions
and reports had any sustainable impact on the goal of eradicating
torture and of improving the general conditions of detention in the
countries visited.146

This rather sobering assessment shows the need for further empirical re-
search to evaluate impact, which would require studies using social science
methods to better understand what role the various types of human rights
reports play, particularly in influencing the perceptions and decision-making
of relevant actors.



3.9.3 Monitoring

According to an OHCHR training manual, human rights monitoring is:

a broad term describing the active collection, verification and
immediate use of information to address human rights problems.
Human rights monitoring includes gathering information about
incidents, observing events (elections, trials, demonstrations, etc.),
visiting sites such as places of detention and refugee camps,
discussions with government authorities to obtain information and to
pursue remedies and other immediate follow-up …147

Monitoring can be situation-specific, such as during elections, but is often
of a long-term nature to observe and analyse a human rights situation at the
local, national, regional or international level.

The UN definition demonstrates that monitoring refers to a range of
interventions whose main purpose is to identify what problems, if any, exist
in a particular context and, in so far as needed and possible, to take action
with a view to ensuring respect for human rights. Monitoring may be con-
ducted by state authorities, national human rights institutions, NGOs, UN
human rights field officers, regional and international special rapporteurs,
the media and others, and combines documentation and observation with
remedial action.148 In recognition of past failures, mechanisms have been
put in place to act where monitoring evidences a risk of conflict and viola-
tions, including threats and harassment of individuals. This applies in par-
ticular to early warning mechanisms in situations that may result in serious
violations, such as the UN Office of the Special Advisor on the Prevention
of Genocide.149

Long-term monitoring focuses on structural factors and developments
over time. It principally applies to all sets of rights, particularly in relation
to the positive obligations of states. In practice, it has been used especially
in respect of economic, social and cultural rights and the right to develop-
ment. The duty to ‘progressively realise’ these rights is one of their distinc-
tive features, which implies that a process is set in train towards better ful-
filment of the right concerned. The monitoring of relevant rights, such as
the right to health or the right to food, poses considerable methodological
and practical challenges. Methods and statistics relating to health or food



were primarily formulated in the development context, as reflected in
sources such as the World Health Organization (WHO) Statistical Informa-
tion System and the Human Development Index prepared annually by the
UN Development Programme (UNDP).150 UN human rights bodies and
others have stressed the need for human rights-based monitoring but have
grappled with developing an adequate framework, including how to use
data generated by UN agencies, regional institutions and others that has an
apparent bearing on human rights but is primarily used for other
purposes.151 In practice, prior mapping and indicators have been widely
used to establish whether states have met certain targets (benchmarks) with-
in a given time frame.152

Monitoring can consist of an internal or external evaluation. Ideally,
external monitoring is based on constructive engagement informed by a se-
ries of principles.153 In practice, however, states are frequently hostile to
being monitored. They may reject the presence of international monitors
altogether, for example in the case of Sri Lanka,154 or may obstruct the
work of national and international human rights monitors in myriad ways,
for example by revoking licences, threatening personnel with expulsion or
denying access to certain facilities, persons or documentation.155 Monitors
are in this context frequently confronted with the dilemma of how to re-
spond to apparent human rights violations; if they speak out, they may not
be able to continue their monitoring function; if they do not raise the issue
(or raise the issue behind closed doors with the government but to no avail)
their monitoring risks failing to fulfil its basic objective, namely to ensure
enhanced protection.

3.9.4 Advocacy

Advocacy, i.e. the act of arguing for something to be done, denotes the vari-
ous strategies used to strengthen the promotion and protection of human
rights, either in respect of a specific case/situation or more broadly. The
breadth of this definition means that there are numerous human rights advo-
cates, beyond well-known advocacy organisations or prominent individual
human rights activists. This includes popular movements, UN officials re-
questing respect for particular rights, such as the UN High Commissioner



for Human Rights,156 and may include states and their representatives who
seek to influence other states and international organisations to take a cer-
tain course of action that results in greater recognition of, or respect for, hu-
man rights.157

Human rights advocacy can pursue specific short-term goals, for ex-
ample prompting UNSC action in response to reports about violations in the
context of armed conflicts, such as in Syria from 2011 (ongoing as of 2019),
or broader, long-term objectives, such as the creation of a strong in-
ternational human rights system. The latter advocacy entails campaigning
for the recognition of particular rights, the setting of standards and the es-
tablishment of effective institutions.158 Several campaigns have had a con-
siderable degree of success to this end. For example, the women’s rights
movement succeeded in having a number of specific rights recognised, such
as reproductive rights in the African Protocol on the Rights of Women, es-
tablishing institutions, such as the complaints procedure under the Optional
Protocol to the Convention on the Elimination of All Forms of Discrimina-
tion against Women (CEDAW), UN special procedures,159 and seeking ac-
countability for violations, such as those before the ICC.160 Other examples
are ratification campaigns, such as in relation to the Convention on the
Rights of the Child (CRC),161 the ban on landmines162 and efforts resulting
in developing standards, such as on the rights of indigenous peoples163 and
internally displaced persons (IDPs).164

These campaigns show how networks of actors have been able to influ-
ence and shape the international system. This is a continuous process as
new demands emerge, such as for the recognition and effective protection
of LGBTI rights, whose proponents often face a considerable struggle to
gain acceptance, even by liberal ‘gatekeepers’.165 Similar mechanisms are
at play in national systems where (networks of) actors seek to influence pol-
icy-making and practices to bring about legislative, judicial or institutional
reforms. However, it is often not possible to neatly separate national, re-
gional and international advocacy efforts. On the contrary, networks of na-
tional and international actors, particularly NGOs, together with like-mind-
ed states, frequently use international fora as arenas of legitimacy to exert
pressure on repressive states with a view to bringing about gradual changes
from denial to engagement and compliance.166 In practice, the outcome of



such efforts depends largely on the receptiveness of states. When faced with
alleged violations, states have developed sophisticated arsenals of denial167

and have often successfully built alliances in crucial fora that allow them to
escape censure and the need for change. The model of transnational net-
works sketched out above was developed in the 1990s and was based on a
world where ‘liberal’ states wielded considerable influence, including in
international fora, such as the UN human rights bodies. However, power
relationships have shifted significantly over the last decade, which has
changed political dynamics and may make it more difficult to achieve
greater human rights protection.

Advocacy consists of several methods that can be used to influence the
targeted actors, be they governments, regional or international institutions
or non-state actors. Advocates may use public campaigns (reports, letter
writing, collecting signatures, demonstrations, media appearances), lobby-
ing (speaking directly with influential persons) and complementary means
such as litigation to achieve the desired result, often combining these meth-
ods as needed.168 In the sustained and ultimately successful efforts to
change Pakistan’s Hudood rape laws, actors reached out to local communi-
ties and used litigation, street theatre, the media, reporting and lobbying.169

Developing effective advocacy therefore requires a range of skills, includ-
ing strategic vision, thematic understanding, political acumen, network
building talents and public relations know-how.

One major challenge for those engaging in advocacy is to assess its ef-
ficacy. This is important for several reasons. Advocacy is resource and time
intensive. Actors therefore need to decide what advocacy efforts are worth-
while; members of organisations or funders, for their part, may request
some evidence that the advocacy effort made has achieved its objective or is
making progress towards this end. Ultimately, not being able to show that
advocacy works, or believing that it does not make a difference, may lead
some actors to question its very raison d’être and undermine the morale of
those engaged in it. Worse, advocacy may even unintentionally do more
harm than good.170 In practice, evaluating the impact of advocacy is fraught
with difficulties. ‘First, one must establish criteria for success. What degree
of change qualifies a network campaign as effective?’171 Second, if such
change has been identified, to what degree can it be attributed to the partic-
ular advocacy, given that this is frequently one among several factors and



that decision-makers may not acknowledge that changes were made in re-
sponse? While this impact may often prove difficult to establish, there are
evident success stories, particularly where a campaign had a clear goal
which was eventually achieved, such as the adoption of a treaty protecting
specific rights, for example the Convention on the Rights of Persons with
Disabilities (CRPD).172

The outcome of advocacy is particularly difficult to measure where the
goals are long-term and where immediate changes are unlikely in the
present circumstances, such as advocating legislative and institutional re-
forms in repressive regimes. However, as the campaigns in apartheid South
Africa showed, these efforts created an important alternative discourse that
both undermined the legitimacy of the regime(s) at the time and prepared
the ground for changes following the end of apartheid.173 The multiple ef-
forts undertaken to close Guantánamo Bay, including campaigns, NGO and
UN reports in addition to litigation, provide a similarly instructive example
of long-term impact even though developments following a change in the
US administration showed that considerable political and practical difficul-
ties may perpetuate violations and militate against immediate solutions.174

3.9.5 Awareness-raising, Capacity-building and Human Rights
Education

Awareness-raising refers to the process of engaging – by means of informa-
tion-sharing, educational activities or other communication – with particular
groups or the public at large. Its aim is to foster a better understanding of
human rights in general and/or alerting the target group to a specific human
rights issue and ways of how best to address it. Ideally, awareness-raising
positively influences those targeted and helps in promoting the goal pur-
sued, such as ‘to foster respect for the rights and dignity of persons with
disabilities’ and ‘to combat stereotypes, prejudices and harmful practices
relating to persons with disabilities’.175 Raising human rights awareness
serves multiple objectives. It is a cornerstone of promotion: rights-holders,
authorities, judges and others need to know what human rights are and what
they entail in order to assert, implement or adjudicate them. Accordingly, it
is recognised that states ‘have the primary responsibility to promote and en-



sure human rights education and training’, including adequate human rights
training for ‘state officials, civil servants, judges, law-enforcement officials
and military personnel’.176 The Universal Declaration of Human Rights
(UDHR) goes further, stating in its preamble that ‘every individual and
every organ of society … shall strive by teaching and education to promote
respect for these rights and freedoms … to secure their universal and effec-
tive recognition and observance’. It therefore sees teaching and education as
the building blocks for a human rights culture that spans the national and
the international sphere. Raising awareness of human rights also serves an
instrumental purpose as part of advocacy campaigns. Imparting knowledge
about the nature and importance of human rights, or framing an issue as a
question of human rights, is often an essential component of such cam-
paigns. This is particularly the case when mobilising grassroots constituen-
cies or seeking the recognition of new rights.

Awareness-raising is also closely related to capacity-building in the
field of human rights, which refers to ‘the process by which individuals, or-
ganizations, institutions and societies develop abilities to perform functions,
solve problems and set and achieve objectives’.177 For example, margin-
alised communities, such as the Dalits in India, may frame and articulate
their grievances as human rights issues and may be able to use legal and
other channels to seek prevention and claim accountability and justice.178

Such an approach may not necessarily result in enhanced protection or the
desired outcome and a shift to internationalised advocacy and the concomi-
tant need to mainstream discourses may depoliticise efforts and limit the
impact of such strategies.179 Nevertheless, it can signify an important step
towards empowerment of individuals and groups demanding respect for
their rights rather than being beneficiaries who are at the mercy of local au-
thorities and others.180 Awareness of the international human rights regime
can also be critical for national human rights activists and others who want
to use available avenues to highlight human rights concerns, request urgent
intervention and seek accountability and justice.

Human rights education is an integral component of awareness-raising,
which the UN in particular has promoted since the very beginning of its hu-
man rights-related work.181 In the most recent development, the HRC set up
an open-ended working group, which in 2011 led to the adoption of the UN
Declaration on Human Rights Education and Training.182 The Declaration



evidences a broad understanding of human rights education and training,
which: comprises all educational, training, information, awareness-raising
and learning activities aimed at promoting universal respect for and obser-
vance of all human rights and fundamental freedoms and thus contributing
to, inter alia, the prevention of human rights violations and abuses by pro-
viding persons with knowledge, skills and understanding and developing
their attitudes and behaviours, to empower them to contribute to the build-
ing and promotion of a universal culture of human rights.183

It adds that ‘[h]uman rights education and training is a lifelong process
that concerns all ages’.184 This outlook is reflected in the work of many
NGOs and human rights educators who have developed multiple approach-
es to the teaching of human rights, and have produced a wealth of educa-
tional materials.185

While the advantages of human rights education are widely recog-
nised, it is equally clear that there are fundamental challenges. The very
subject of human rights itself is open to various interpretations and often
contested; while this can be positive if taught in a manner that encourages a
contextual understanding, respect for tolerance and diversity informed by
fundamental rights, it may easily result in skewed visions and distortions.
Governments may interpret human rights education in a selective fashion
that differs significantly from the UN Declaration and the approaches of
NGOs or human rights teachers. This may include taking rather a narrow
view of human rights education. For example, Australia’s Second/Third Re-
ports to the Committee on the Rights of the Child, when reporting on the
aims of education under article 29 CRC,186 only focused on anti-racism
programmes and policies, protecting children from sexual abuse and im-
proving school discipline.187 In the UK, human rights education has been
criticised for neglecting economic, social and cultural rights and collective
rights, as well as failing to acknowledge problematic aspects of the UK’s
own record and the fact that human rights are born out of social
struggles.188 The purpose of human rights teaching may also be very differ-
ent, for example either forming part of general, formal education or being a
cornerstone of targeted efforts aimed at bringing about broader transforma-
tion,189 which may result in conflicting approaches and widely diverging



outcomes depending on the approach taken, which may not produce ‘true
citizens of the world’.190

In legal education, human rights law may form part of
constitutional/public law, regional systems, for example EU law, or public
international law. However, the subject is often optional or confined to post-
graduate studies. Many law students still leave university without having
developed a clear understanding of human rights and human rights law.
This is a particularly acute problem in countries where lawyers and activists
are faced with human rights violations, or their legacy, but may lack the
knowledge and requisite skills that would help them deal with the issues
arising in such contexts. The staple response of international actors has
been to provide human rights training for officials, judges and lawyers, such
as in the case of Iraq following the end of the Saddam Hussein regime.
Carefully designed training programmes that meet actual needs, address
gaps in knowledge and enhance the skills of participants can be useful mea-
sures in such circumstances.191 However, training has often been used as a
poorly designed short-cut measure where external actors with limited un-
derstanding of the situation and needs of participants share largely theoreti-
cal knowledge. Such training is often attractive for organisers, trainers and
funders who can claim successful project implementation; meanwhile, par-
ticipants enjoy the opportunity to travel and frequently receive handsome
per diems. For these reasons, there is a risk that training lacks a sense of fo-
cus, i.e. that it is not an integral part and means of a broader, organically de-
veloped long-term strategy but becomes an end in its own right. The larger
impact of such training beyond evaluation by its participants is often not
clear, particularly where officials receive training but the structural condi-
tions facilitating violations remain in place.192 To be effective, developing
and implementing human rights training should therefore be an integral ele-
ment of a carefully designed strategy that identifies realistic objectives, in-
cluding follow-up and sustainability.

The focus on training also risks masking deeper structural problems.
Legal education in countries marked by years of dictatorship or conflict of-
ten declines markedly, resulting in a noticeable gap in knowledge and skills
between the older and younger generations. Training is a means to narrow
this gap but cannot by itself replace good university education. Support for
human rights work, from funders and/or from other universities, adds an



important financial and moral dimension that can act as a welcome boost
for universities and lecturers who often work in extremely difficult circum-
stances. Evaluating approaches in this regard should form part of broader
reflections on how capacity can be generated from within countries on a
sustainable basis.



Case Study 3.2  Responding to Serious Human Rights Violations in
Darfur, Sudan – Strategies, Critiques, Impact

The conflict in Darfur, Sudan (2003–) has been characterised by
massive human rights violations that have been attributed primarily
to the government of Sudan and the Janjaweed (militias), but also to
rebel groups.1 The UN and the AU responded by undertaking a
number of fact-finding missions and inquiries, issuing resolutions
and, in the case of the UNSC, referring the situation to the Prosecu-
tor of the ICC in 2005.2 The UN and AU also worked together to
provide protection on the ground through the AU/UN Hybrid Mis-
sion in Darfur (UNAMID), whose presence the government of Su-
dan agreed to in 2007.3 In 2008 the ICC applied for an arrest war-
rant against Sudan’s President al-Bashir (which was issued in 2009),
which triggered considerable debate and opposition by the Arab
League, the AU and others.4 The AU made a renewed effort to re-
solve the crisis in 2009 through the AU High-level Panel on Darfur,
which was mandated to ‘examine the situation in depth and submit
recommendations to the Council on how best the issues of account-
ability and combating impunity, on the one hand, and reconciliation
and healing, on the other, could be effectively addressed’.5

The situation constituted a major challenge for national and in-
ternational NGOs and other human rights actors who worked in an
environment characterised by constant flashpoints. This included the
crisis in Darfur, major milestones in the implementation of the Com-
prehensive Peace Agreement (2005–2011),6 such as elections and
the referendum concerning the independence of the South, conflicts
in other parts of Sudan and ‘routine’ human rights violations. This
often meant that actors seemingly had to follow events rather than
being able to pursue coherent strategies. There were also a number
of practical challenges. National NGOs simultaneously had to re-
spond to complex factual and political developments, to operate in a
repressive environment and to build their capacity. Meanwhile, re-
gional and international actors, particularly the AU and the UN,



struggled to fulfil their mandate to monitor and protect human rights
due to multiple structural factors, including frequently facing ob-
struction and adverse reactions ranging from a lack of cooperation
to expulsion of their staff members.

The Darfur crisis has been characterised by the creative, and at
times controversial, use of human rights strategies. Documenting
violations was difficult because of inaccessibility, security concerns
and the limited capacity of local actors. However, actors have been
able, by employing a range of methods, to obtain valuable informa-
tion about violations. This included clandestine expert missions to
the area, interviews, particularly with refugees in neighbouring
Chad, but also with militia leaders and others, leaks, satellite im-
ages, videos and photography, as well as medical evidence.7 Much
of this documentation was undertaken by NGOs and concerned indi-
viduals, including international humanitarian NGOs in Darfur and
local groups. The UN and the AU undertook fact-finding missions
that provided detailed accounts8 and the ICC carried out its own in-
vestigations, although it did not officially visit Darfur. These sources
yielded a considerable body of evidence, and some reports, such as
those by the UN Commission of Inquiry, have been highly influen-
tial, resulting in the ICC referral. The government of Sudan, mean-
while, has persistently downplayed the scale of violations and at-
tributed casualties and incidents to both sides and banditry.9 While
this clearly constitutes a tactic of denial, there are certain issues,
such as the scale of rape, which remain contested, largely because of
the difficulty of reliably documenting violations.

The Darfur crisis caught the attention of a broad cross-section
of actors and resulted in major advocacy campaigns. The highly vo-
cal Save Darfur campaign came under stringent criticism for its al-
legedly simplistic portrayal of the conflict and exaggeration of the
scale of violations.10 It was accused of having mobilised the public
in states such as the USA, while failing to engage politically with
Sudan and within Africa. Accordingly, it was considered to be part
of the problem of external interference rather than the solution.11

This criticism highlights potentially problematic aspects of advoca-
cy used to influence policies, such as calling for troops to be de-



ployed to Darfur, which may further aggravate the situation. How-
ever, the criticism ignores the plurality of advocacy efforts, includ-
ing by regional networks such as the Darfur consortium, which pur-
sued more nuanced strategies.12 In practice, one of the main prob-
lems has been the lack of concerted domestic advocacy and mobili-
sation, not least due to the repressive environment (though consider-
able efforts have been made to build the capacity of local actors),
which shielded Khartoum (the capital of Sudan, often used synony-
mously with the government) from more serious domestic
repercussions.

Human rights violations in Darfur also became the subject of
litigation before human rights treaty bodies, such as the ACmHPR
in 2009,13 while several cases are pending before the ICC.14 These
efforts have contributed to building up a body of evidence concern-
ing human rights violations in Darfur, but have largely failed to
make a difference in practice because of the limited enforcement
powers of the bodies involved. While the threat of ICC prosecutions
is considerable and has resulted in a number of legal and political
responses on the part of the government of Sudan, the evidence after
more than ten years of conflict illustrates the limits of international
human rights law, international humanitarian law and international
criminal law in providing protection and justice. Nevertheless, the
multiple initiatives comprising documentation, reporting, advocacy,
awareness-raising and litigation have resulted in an important record
that may yet prove decisive for greater human rights protection and
justice, particularly after the popular uprising that began in Decem-
ber 2018 resulted in the downfall of President al-Bashir in April
2019.
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4.1 Introduction
The United Nations (UN) Charter was not designed to address human
rights, at least directly, but was instead a mechanism primarily intended to
maintain and secure international peace and security. None the less, some
scant references to human rights are visible therein, but as will be discussed
in this chapter these were not originally meant to confer strict obligations
on states or otherwise to establish a global order of rights-holders. Despite
these shortcomings the human rights framework of the Charter remains cru-
cially important because in the seventy or so years since its adoption many
of the Charter’s principal organs and their subsidiary institutions have been
instrumental in the promotion and protection of human rights worldwide.
Given that the Charter is a living instrument it is only natural that organs
originally devoted to human rights have fallen into desuetude and others
have surfaced to take their place. Thus, the Charter represents a constantly
changing battleground of ideas, institutions, actors and activities within
which politics and human rights are at odds. In the midst of this battle-
ground, however, one finds a plethora of actors, both states and non-govern-
mental organisations (NGOs), that seek to close this gap between politics
and rights.

Although initially this seemed like a vain uphill struggle on account of
the fact that the UN is quintessentially a political organisation, since the end
of the Cold War in the early 1990s there has been a shift towards a more
visible human rights-centred approach. This is evidenced from the in-
creased depoliticisation of human rights institutions, the adoption of a hu-
man rights agenda by the UN Security Council (UNSC) and the main-
streaming of human rights within the Organisation as a whole. Thus, as will
become evident in the next section, the UN Charter can no longer be con-
strued in accordance with the political climate and notions of state sover-
eignty prevailing in 1945. In equal manner, article 2(7) of the Charter,
which forbids the Organisation to intervene in the domestic affairs of states,
necessarily now excludes human rights violations from its ambit.

A comprehensive discussion of the UN’s human rights work and insti-
tutions is an infinite task given that every atom of the Organisation is en-
gaged in one way or another in the promotion or protection of rights. As a
result, a large part of this chapter is devoted to the examination of the prin-
cipal human rights institution, the Human Rights Council (HRC), and the



various mechanisms operating under its wing. This includes a discussion of
the universal periodic review (UPR), the HRC’s complaint procedure, as
well as its so-called special procedures. The chapter then goes on to analyse
the important human rights dimension of the UN General Assembly
(UNGA) and the UNSC, since both possess authority to take direct action
against violations, in addition to their standard-setting capacity. Institutions
that have produced important human rights work, but whose mandate is
otherwise peripheral to human rights, such as the International Court of Jus-
tice (ICJ), are mentioned in this chapter but are not extensively analysed.
Equally, space precludes us from examining specialised agencies such as
UN International Children’s (Emergency) Fund (UNICEF) and the UN
High Commissioner for Refugees (UNHCR).

It should be pointed out that Charter-based institutions are distin-
guished from treaty organs engaged in human rights work, such as the Hu-
man Rights Committee (HRCtee) of the International Covenant on Civil
and Political Rights (ICCPR).1 Although all of these treaty organs reside
within the UN they are in fact independent from the Organisation itself, un-
less treaty members have entered into a collaboration agreement to the con-
trary with the UN. As a result, treaty organs are not susceptible to the au-
thority of the UNSC, as is the case with Charter-based organs.

4.2 The Human Rights Dimension of the Charter
The Charter is rightly viewed as having a constitutional force over and
above other international treaties and obligations assumed by states because
article 103 thereof expressly says so. This necessarily implies that the hu-
man rights provisions of the Charter prevail over any conflicting provisions
contained in other treaties and are derogable solely in accordance with the
Charter. This observation is of practical significance only if the Charter’s
human rights provisions are couched in the form of concrete obligations for
member states. If not, and particularly if the language employed is hortato-
ry, then the risk is that human rights may be marginal to the Charter frame-
work and outside the strict purview of the mandate assigned to its organs
and institutions. A literal reading of the Charter demonstrates that human
rights were not a priority among delegates to the San Francisco conference



that preceded its adoption, and in fact the majority of members were averse
to any reference to them. It is well known that even the meagre human
rights provisions in the Charter were the result of the determined efforts by
human rights lobbyists and Eleanor Roosevelt, wife of the then United
States (US) president.

Be this as it may, the travaux préparatoires (preparatory work) of the
San Francisco conference are of little use in analysing the human dimension
of this constitutional instrument, as are its human rights provisions. The
preamble and article 1(3) of the Charter prescribe the purposes of the Or-
ganisation, which includes among others the reaffirmation of fundamental
human rights, equal rights for men and women and self-determination of
peoples. This is followed by article 55 which provides that the UN shall
‘promote … universal respect for, and the observance of, human rights and
fundamental freedoms for all without distinction as to race, sex, language or
religion’. The purposes of article 55 are to be achieved by ‘all members
pledg[ing] to take joint and separate action in cooperation with the Organi-
sation’, in accordance with article 56. If one considers that pledges within
the UN are not viewed as binding promises and that the ‘promotion’ and
‘observance’ of human rights constitute weak, and rather ineffective, oblig-
ations, it is evident that from a strict textual reading the Charter is not a le-
gal basis for the assumption of serious human rights obligations.

Like most contemporary treaties, the UN Charter is a living instrument
which by necessity must be construed in accordance with the evolutionary
method of interpretation.2 Evolutionary treaty interpretation is possible,
even if not stipulated in the original text, where, in accordance with article
31(1) VCLT, it is supported by good faith, context and the treaty’s object
and purpose. The subsequent human rights practice and shared understand-
ing of UN member states, particularly post-1960, reinforces both context
and the Charter’s human rights-oriented object and purpose (article 31(3)
VCLT).3

An illustration is poignant. The cornerstone of the Charter in 1945 and
in subsequent years was the containment of armed conflict across in-
ternational frontiers with a view to averting yet another world war. As a re-
sult UN member states were willing to turn a blind eye to authoritarian
regimes that committed genocide or blatantly abused fundamental human
rights. Thus, human rights on many occasions lost out to the Charter’s strict
reading of international peace and security as the Organisation’s paramount



priority. Such an interpretation is no longer viable for several practical rea-
sons. For one thing, it is now universally acknowledged that international
peace and security may just as well be threatened by domestic conflicts, ei-
ther because they tend to spill over into neighbouring nations, or because
they cause large migration and refugee flows, or otherwise destabilise entire
regions. The disintegration of the former Yugoslavia is a powerful reminder.
Moreover, it is now well understood that the absence of rule of law and hu-
man rights leads sooner or later to weak, fragile or indeed failed states. The
Fund for Peace maintains an annual ‘failed/fragile states index’ which is
premised on twelve indicators, a number of which are pertinent to this dis-
cussion: massive refugee or internally displaced person movements, uneven
economic development, criminalisation/delegitimisation of the state, wide-
spread violation of human rights, lack of the rule of law, and the security
apparatus operating as a state within a state.4 Finally, the entrenchment of
human rights has become so fundamental to the activities and raison d’être
of the international community that even the very notion of peace and secu-
rity cannot be divorced or read separately from human rights.5 As a result,
the rather hortatory or weak language of the Charter should not mislead us
into thinking that fundamental rights are not an integral part of the UN’s
principal external aims and priorities. It is necessary therefore to construe
the provisions of the Charter in conformity with fundamental human rights.

The dynamic nature of the UN Charter is especially evident in respect
of the institutions originally destined to promote and observe human rights.
The chief protagonist was one of the five principal organs of the Organisa-
tion, namely the Economic and Social Council (ECOSOC). ECOSOC in
turn set up the Commission on Human Rights (CommHR), the predecessor
to what is now the HRC.6 As will be discussed in the next section, although
the Commission largely failed to take effective measures to protect and en-
force human rights7 it did none the less succeed in pushing forward a stan-
dard-setting agenda, followed by the drafting of substantive human rights
treaties. The Commission is credited with the Bill of Rights, which consists
of the Universal Declaration of Human Rights (UDHR), in addition to the
ICCPR and the International Covenant on Economic, Social and Cultural
Rights (ICESCR). It was also responsible for the drafting of other important
treaties, such as the International Convention on the Elimination of All
Forms of Racial Discrimination (ICERD). Yet ECOSOC has remained



largely peripheral to the human rights developments stemming from within
the Organisation and did not live up to the expectations of the Charter’s
drafters. On the other hand, the UNGA, and particularly its third (social, hu-
manitarian and cultural affairs) committee, the UNSC and their respective
subsidiary organs, have adopted a mix of significant political decisions and
legal initiatives in the field of human entitlements. Equally, the ICJ, al-
though by no means designed to address individual complaints or human
rights disputes, has on many occasions addressed violations through the
prism of state responsibility, while at the same time taking the opportunity
to elaborate upon relevant human rights rules.8

The slow realisation of rights within the Organisation is explained by
the fact that its principal organs are political in nature – save for the ICJ –
and this is also true in respect of many of their subsidiary organs. Political,
as opposed to independent, appointees are not impartial and owe allegiance
to the governments that appointed them. This has inhibited bodies such as
ECOSOC and the CommHR from responding even to the most flagrant vio-
lations that have come to their attention. During the Cold War, UN institu-
tions largely declined to collaborate with, or make use of, information pro-
vided by external stakeholders, particularly human rights NGOs. Although
it is true that most European nations generally welcome the participation of
civil society, countries with poor human rights records fiercely resisted pri-
vate intrusions into their domestic affairs. The Organisation has now be-
come responsive to external stakeholders and this is evident, for example, in
the mandate of the HRC, its complaints procedures and the UPR, all of
which will be analysed shortly. The following sections and subsections will
focus on the mandate and work of the OHCHR and the HRC.

4.3 The Office of the High Commissioner for
Human Rights

The Office of the High Commissioner for Human Rights (OHCHR) was es-
tablished in 1993 by the UNGA, its purpose being to mainstream9 and coor-
dinate the Organisation’s human rights activities as well as to promote and
ensure realisation of rights – particularly by making recommendations to
other UN bodies – within the framework of the Charter and the Bill of



Rights.10 The OHCHR is by far the largest human rights entity within the
UN, with a staff of 1,300 as of 2019. Unlike the HRC, which addresses hu-
man rights issues through an intergovernmental lens and procedures, the
OHCHR is independent from states and is a subsidiary organ of UNGA.
The OHCHR’s work is largely supportive in nature, while at the same time
it seeks to coordinate the vast and diverse human rights agendas within the
UN. Had it not been for the OHCHR, none of the UN human rights mecha-
nisms, treaty bodies, special procedures, HRC,11 expert committees, and
peacekeeping (as far as the latter’s human rights dimension is concerned)
would have been possible. The OHCHR is key to operationalising new hu-
man rights mechanisms adopted by UN entities. A recent illustration is the
International, Impartial and Independence Mechanism (IIIM) for the inves-
tigation and prosecution of persons responsible for crimes in Syria since
2011,12 in respect of which the OHCHR has set out its terms of reference
and has an input in the selection of its personnel.

In furtherance of its capacity-building role, the OHCHR has set up
field presences and missions throughout the globe, thereby assisting states
to fulfil their human rights obligations, as well as promoting ratification and
implementation of human rights treaties. In the pursuit of its mandate, the
OHCHR engages, in addition to states, with national human rights institu-
tions (NHRIs), as well as NGOs.

The independent (from states) nature of the OHCHR has been en-
hanced by a succession of influential and outspoken Commissioners. This
has led to more vibrant human rights diplomacy and the maintenance of a
vocal and public profile. By way of illustration the OHCHR did not hesitate
to criticise the USA for its handling of the Guantánamo detainees, demand-
ing that they be entitled to fundamental rights under human rights and hu-
manitarian law.13

4.4 The HRC
The HRC, although among the newest human rights bodies in the UN sys-
tem, is certainly among the most important. Its establishment was the result
of the acute politicisation and lack of credibility of its predecessor,14 the



CommHR and ECOSOC. While it is true that the Commission achieved
significant landmarks in both standard-setting and rule-making through the
promulgation of declarations and treaties, it also struggled with the political
agendas of several of its member states, many of which were anti-human
rights oriented. A number of nations were driven to hold seats in the Com-
mission with the sole purpose of obfuscating and preventing condemnation
of their human rights records, as well as those of their allies.15 It is true to
say that with the exception of South Africa – which was, however, political-
ly isolated – the Commission never really managed to condemn or seriously
investigate the gross human rights abuses committed by any country against
its own people. This state of affairs was tolerated because of the lack of an
alternative option, particularly during the Cold War, the futility of attempt-
ing to amend the relevant part of the UN Charter and also because the liber-
al democracies in the Commission were satisfied that this body was at the
very least contributing to the promulgation of positive human rights law. By
the early 2000s it had become apparent that the Commission could no
longer fulfil a serious role in the protection and monitoring of human rights
worldwide and that it would have to be replaced by a new institution that
was not prone to political manipulation and which would, moreover, enjoy
the confidence of public and private actors alike.

A number of events prompted the need for the creation of the HRC,
besides the over-politicisation and loss of credibility of its predecessor. For
one thing, the USA and its European allies had long lost the requisite ma-
jority to thwart Third World politics within the Commission. Secondly, the
monitoring and complaint mechanisms of the Commission had become
merely ceremonial and had been replaced in practice by the various UN
treaty mechanisms and the work of treaty bodies. Thirdly, much of the work
which would otherwise have been the domain of the Commission had been
assumed by the Third Committee of the UNGA and to a much lesser degree
by the UNSC. Fourthly, the political ‘aberration’ previously associated with
the notion that the UN could collaborate with civil society organisations in
the field of human rights had long been replaced by a global climate where
such collaboration was welcome at all levels. Lastly, following the end of
the Cold War era, which was plagued by the complete inability of the UN to
tackle human rights catastrophes such as that of Cambodia, industrialised
nations and their populations were now inclined to be vocal against human
rights abuses.



By and large, the UN’s human rights agenda could certainly have sur-
vived without bodies such as the Commission or the HRC, given that all its
organs, bodies and entities are already actively engaged with human rights
issues. Moreover, human rights are incorporated and streamlined in all UN
activities and operations.16 So why the need for yet another dedicated, yet
still political, human rights body? As the global guarantor of peace and se-
curity, including human rights, the UN no doubt needs a permanent stand-
ing body dedicated solely to advancing, protecting and monitoring human
rights, lest the otherwise welcome diffusion and overlap of human rights
agendas within the Organisation risk becoming random, uncoordinated and
perhaps also conflicting. The ideal permanent body must, moreover, enjoy
significant political clout, otherwise it is in jeopardy of being ignored, side-
lined or made irrelevant. Such clout can only be derived from the active
participation of sovereign states at the helm, as opposed to a self-standing
court, quasi-court or civil society organisations. The latter, as important as
they are, can only play a complementary role to that of states in the protec-
tion and promotion of rights, particularly with respect to countries that
openly and blatantly flout most human entitlements. Finally, apart from
condemnatory resolutions by the UNSC and the UNGA, there exists no oth-
er mechanism within the UN system where states can discuss their human
rights issues in an open and non-confrontational manner with a view to ex-
posing such problems and potentially – although certainly not always –
finding solutions. Despite their precedential value, human rights tribunals
and treaty mechanisms are only useful for resolving individualised viola-
tions and do not allow the international community to address the offending
state, with the aid of NGOs, in an elaborate discussion of all its human
rights problems. The HRC aspires to assume this unique role.

Unlike the Commission, which was set up by ECOSOC, the HRC was
set up by the UNGA and is a subsidiary organ thereof.17 Its task is to carry
on the work of the Commission, as well as assume its responsibilities,18 and
as a result its creation was not meant to sever all ties with the past. Its legal
status allows it to bring all matters relating to human rights, whether urgent
or long-term, for discussion before the UNGA, which certainly enjoys far
more exposure and political power than ECOSOC. The HRC was entrusted
with three major responsibilities: (1) a thorough and ongoing review of the
human rights record of all UN members, through a mechanism known as



UPR; (2) examination and investigation of situations concerning gross and
systematic violations of human rights; and (3) optimisation of the UN’s in-
stitutional capacity to deal with human rights.

The first two will be examined in discrete sections of this chapter, so it
is prudent briefly to discuss institutional optimisation at this stage. Since
1945 every entity within the UN has assumed some kind of human rights
function and over time this has given rise to unnecessary duplication and
overlap. This is not only costly, but risks generating friction and inefficien-
cy. The HRC is responsible for rationalising and coordinating the various
human rights mandates and functions, save for the standing work of the
UNGA and the UNSC. Moreover, despite the fact that the UN is automati-
cally associated with human rights, it is not self-evident that all its depart-
ments and institutions are guided by a specific human rights agenda and
policy. By way of example, a strategy of sanctions designed to prevent a
regime from amassing nuclear weapons but which causes malnutrition,
child mortality and deaths as a result of the lack of health care is clearly de-
void of a human rights orientation. Equally, policies that promote rights but
which do not take into consideration the particular needs of women and
girls are devoid of a gender perspective. It was therefore crucial that the
HRC was entrusted with mainstreaming gender and human rights consider-
ations into all UN policies and actions.19

If all of these laudable aspirations which the new HRC is poised to ful-
fil are to be achieved, it needs to be impartial, objective, transparent and re-
sults oriented. This is a tall order given the politicised nature of its prede-
cessor and certainly cannot be achieved by mere rhetoric. That is why the
UNGA decided on the imposition of certain, seemingly stringent, condi-
tions for the election of states to the forty-seven members comprising the
HRC. Although membership of the Council is open to all UN members, the
UNGA ‘shall take into account the contribution of candidates to the promo-
tion and protection of human rights and their voluntary pledges and com-
mitments made thereto’.20 Although this falls rather short of requiring a sol-
id human rights record of potential members, it does represent a significant
departure from past practices and no doubt states with poor records may
find themselves dissuaded or simply discouraged. Moreover, in extreme
cases, the UNGA, by a two-thirds majority of present and voting members,
may suspend a particular member engaged in gross and systematic violation



of human rights.21 In practice, because membership to the Council is highly
valued from a strategic perspective, states have vied for election and in their
pledges to the UNGA made a distinct effort to demonstrate their commit-
ment to human rights both domestically and internationally. Of course, this
may be meaningless for countries with a history of repression and abuse,22

but even so they risk being isolated by other HRC members. Certain groups
of states have gone as far as publicly declaring their voting criteria, as was
the case with European Union (EU) members which committed themselves
not to vote for candidates that were subject to UN sanctions for human
rights violations.23 The USA, although a member of the Council since 2009,
initially voted against resolution 60/251 (which effectively created the
HRC) because it only required a simple majority for the election of mem-
bers as opposed to a more stringent two-thirds majority, and also because it
did not automatically exclude candidates subject to UN sanctions.24

Yet the system is far from perfect and has faced legitimacy concerns
from the outset. Membership of the HRC is based on equitable geographical
distribution among the various regional groups.25 Ideally, states will com-
pete for available seats and will thus be elected by their regional peers on
the basis of their human rights record. In practice, many regional groupings
operate manufactured (or closed) slates, meaning that competition within
the group is discouraged because seats are allocated under the table by mu-
tual agreement between group members. Astonishingly, Syria’s candidacy
for the Council was unopposed within the Asian group in the run-up to the
2011 elections, despite global reports that its security forces had killed more
than 800 demonstrators at the time, just before the Syrian conflict erupted in
full and sank the country into chaos. Following widespread condemnation,
the Asian group finally urged Syria to withdraw its candidacy and nominat-
ed Kuwait in its place.26

Despite these shortcomings the Council is a far cry from its predeces-
sor where the withdrawal of a candidacy for persistent human rights viola-
tions would have seemed laughable. This conclusion is reinforced by the
suspension of Libya from the Council by the UNGA on 1 March 2011,27

only nine months after it was elected on a closed African slate. The practice
of closed slates has been the subject of much criticism by the EU, and in the
EU Parliament’s Priorities for the 24th (2014) session of the HRC, it was
emphasised that:



elections to the [HRC] need to be competitive, and expresses its
opposition to the arranging of uncontested elections by regional
groups; reiterates the importance of standards for [HRC] membership
as regards commitment and performance in the human rights field, and
urges the member states to insist on such standards when defining the
candidates they will vote for.28

These developments certainly indicate an evolving dynamic permeating the
operation and membership of this new institution. The UPR mechanism,
examined in 4.4.1, justifies a reserved excitement about this dynamic.

4.4.1 The UPR

The UPR is a creature born out of UNGA resolution 60/251.29 It assumes
that an HRC composed as far as possible of countries that promote and im-
plement human rights can serve as a forum for a holistic, honest, yet non-
confrontational, discussion of each nation’s persistent human rights issues.
The UNGA made it clear that this reporting mechanism should not dupli-
cate existing reporting obligations, must avoid becoming burdensome to the
UN and its member states and should moreover add value to the promotion
of human rights. Before going any further it is important to examine in what
way the UPR is different from similar reporting mechanisms within the UN
system, particularly the seven treaty-based mechanisms and any Charter-
based periodic reports. Charter-based reporting is no longer available; its
last manifestation, a periodic self-reporting mechanism,30 was formally ter-
minated in 1980 as being obsolete and far too marginal to be of any rele-
vance.31 The reporting dimension of the treaty bodies, on the other hand,
has fared much better and has enhanced the effectiveness of individual
communications, general comments, inter-state complaints and on-site in-
quiries, where available. None the less, despite the extensive comments and
recommendations of the various treaty bodies in their responses to national
reports, these are necessarily confined to the limited number of rights con-
tained in their respective treaties. Moreover, this process is confined only to
those states that have ratified the treaties.



By contrast, under the UPR states are reviewed on the basis of obliga-
tions arising from the UN Charter, the UDHR, instruments to which they
are parties and any unilaterally assumed voluntary pledges and commit-
ments.32 These may in fact turn out to be more extensive than most treaty
obligations. Even further, although the treaty bodies are not supported by an
enforcement mechanism, their comments and recommendations on the par-
ties’ periodic reports are not meant to serve as mere points of discussion.
On the contrary, because the obligations arising out of human rights treaties
are binding, the recommendations of the treaty bodies aim, among other
things, to demonstrate where and how compliance is poor or ineffective. In
this sense the treaty bodies’ periodic reporting mechanisms are not neces-
sarily free from friction and compulsion. Finally, treaty bodies employ for
their reporting processes independent experts, whereas the UPR is premised
on peer review, which is conducted by the representatives of states elected
to the HRC.

The reader may well ponder what makes a country that is not a party to
any, or simply a few, treaty-based mechanisms decide to take part in a UPR
where the entirety of its human rights record risks being scrutinised before
the rest of the world. The simple answer to this question lies in the fact that
even the most brutal regime, with the exception perhaps of North Korea, is
weary of perpetual political and financial isolation and is cognisant that its
human rights record will eventually surface, thanks to the pace of modern
media and the speed of information exchange. As a result, even countries
with the poorest of human rights records have submitted themselves to the
scrutiny of the UPR.

The process is relatively straightforward. To start with, states are under
an obligation to submit a national report discussing the state of human
rights in their country, which ideally should be prepared on the basis of a
broad consultation with all relevant stakeholders.33 This national report
should not exceed twenty pages, unlike the extensive reports submitted be-
fore human rights treaty bodies. No doubt, these national reports will at-
tempt to paint a favourable picture and in many cases deflect attention from
serious abuses or hide behind laws that were never meant to be respected or
implemented by the authorities. In order for the HRC to assess the national
report the UPR provides for the compilation of two distinct sources of in-
formation that are made publicly available: (1) information contained in the
reports of treaty bodies, special procedures, including observations and



comments by the state concerned, and other relevant UN documents which
shall not exceed ten pages;34 (2) a summary of credible information provid-
ed by other relevant stakeholders, namely NGOs, which again must not ex-
ceed ten pages.35 In practice, given the vibrancy and organisation of the in-
ternational human rights NGO movement, the information provided in na-
tional reports is quite literally picked apart in the NGO summaries. By way
of illustration, in the course of Uzbekistan’s 2008 UPR presentation, NGOs
consistently emphasised that torture was not only widespread but publicly
sanctioned in Uzbekistan and that the country had failed to implement the
right to fair trial, having resorted to exaction of forced confessions, denial
of defence rights and government appointment of judges.36 In respect of
Myanmar, the contributing NGOs contested the suggestion of the govern-
ment that the new Constitution was transparent and democratic, noting, in-
ter alia, that article 445 thereof effectively granted a blanket amnesty to
government officials for past and future serious crimes.37

The national report along with the compiled information is then pro-
cessed and reviewed by a working group consisting of three rapporteurs,
selected by the drawing of lots among the members of the HRC and from
different regional groupings (also known as the troika).38 The review is
conducted through an interactive dialogue, which may involve the partici-
pation of observer states and other stakeholders.39 The purpose of this for-
mat is to pose meaningful and pressing questions to the reviewed state by
any interested party sharing particular human rights concerns, thus also
avoiding giving the impression that the troika operates in a quasi-judicial
manner. A list of questions or issues may be prepared in advance by observ-
er nations and submitted to the state under review with a view to facilitating
its preparation and providing some focus for the interactive dialogue.40 In
practice, this list of issues and questions has become a significant part of the
process, particularly since many of the issues raised have evoked strong re-
sponses on account of their sensitive nature.

In 2009 the Uzbek delegation, for example, reacted forcefully to alle-
gations that it had covered up its military repression of government dissent
in Andijan province which resulted in the loss of hundreds of lives, noting
that this was a national security issue which it was not willing to discuss
further.41 In other instances, the list of questions against liberal democracies



has addressed a variety of non-mainstream human rights issues. In 2011 the
USA, for example, was criticised, among other things, for its poverty dis-
crepancy between blacks and whites, for rapes in prison and discrimination
against indigenous peoples.42 No doubt, states are compelled to respond to
the questions posed, even if to dismiss them. The interactive dialogue itself,
with the presence of observers and stakeholders, is scheduled to last no
more than three hours.43 This is followed by the deliberation of the troika
and the adoption of a so-called outcome. Prior to its adoption, the country
under review will have a chance to respond to the issues raised.44 The out-
come is equivalent to the report adopted by treaty bodies and consists of a
summary of the proceedings, a conclusion and/or recommendations and a
list of the voluntary commitments of the state concerned.45

Because the UPR is founded on the principle of cooperation, country
involvement and non-confrontation, the conclusion/recommendation sec-
tion of the outcomes does not criticise countries under review. Instead, it
offers suggestions for improvement, shares best practices, and offers the
possibility of cooperation, technical assistance and capacity-building,
among other things.46 States may accept a recommendation or take note of
it. The idea underlying the UPR is to identify problems, discuss them with
the state concerned and offer assistance to overcome them. In practice, most
countries tend to adopt at least some of the recommendations offered in the
course of their UPR.47 At the same time it has to be acknowledged that the
HRC, special procedures and treaty bodies have identified a plethora of in-
stances where states have paid mere lip service even to pledges made by
themselves. The HRC may decide if and when any specific follow-up is
necessary, and in situations where a state fails to take any remedial action
the HRC may address as it deems appropriate all instances of persistent
non-cooperation.48 In 2011 the HRC adopted a brief decision on non-coop-
eration with the UPR, which although addressed to Israel at the time, was
held to be of general application. The decision effectively urged all UPR
stakeholders to exert pressure on the non-cooperative state to submit to the
process.49 Interestingly, Israel resumed its UPR assessment in 2013, which
indicates that even such pressure can be effective.

Overall, the UPR, despite its drawbacks, has managed to make deliber-
ation transparent and open to external actors, particularly NGOs, and has



forced governments to respond to questions they would otherwise prefer not
to engage with. At the end of the first UPR cycle in 2012, all UN member
states had been subjected to review. Of the 21,000 recommendations issued,
74 per cent had been accepted.50 By mid-2019 the third cycle was halfway
completed. Empirical evidence suggests that NGOs have grown in experi-
ence from the UPR and in the process have unified their efforts through
partnerships and established more effective follow-up monitoring proce-
dures.51 In some countries, NGOs are either considered illegal or their
members are liable to persecution. As a result, NGO submissions for coun-
tries like Saudi Arabia are made by entities operating abroad.52

4.4.2 The HRC’s Complaints Procedure

Given the myriad individual complaint mechanisms available through the
UN’s treaty bodies and regional human rights tribunals, an additional proce-
dure seems rather superfluous. This is all the more true considering that the
so-called 1503 procedure,53 the predecessor to the HRC’s current com-
plaints mechanism, is confidential, time-consuming and oriented towards
achieving a friendly settlement with the culprit state, rather than addressing
the plight of the victims. As a result, it is not self-evident why the UNGA
thought it wise to renew the life cycle of the 1503 procedure.54 There are
some cogent reasons. For one thing, whereas individual complaint mecha-
nisms require the consent of states for the submission of communications
by their nationals, the 1503 procedure does not. Moreover, the procedure is
triggered only with respect to gross and systematic violations of human
rights,55 not mere individual and isolated infractions. In terms of effective-
ness the 1503 procedure was largely discredited because it failed to serious-
ly investigate many of the widespread violations of its era, including the
glaring crimes of the Argentine junta in the 1980s and those of the Fujimori
regime in Peru. The case of the Rwandan genocide is also illustrative. Al-
though the Commission had ample information a year before the genocide
that it was in fact impending, it none the less decided to keep the situation
confidential under the 1503 procedure. What is more alarming is that Rwan-
da at the time held a seat on the Commission.



Other criticisms against the Commission are that it addressed only a
limited number of civil and political rights, thus excluding altogether eco-
nomic, social and cultural rights, and demonstrated a deep political bias
which rendered it unable to act against particular governments.56 Between
1974 and 2005 a total of eighty-four countries were examined, with viola-
tions ranging from mass killings and disappearances to forced labour and
religious persecution.57 Although little information has become publicly
available, it is known at least that the CommHR adopted condemnatory res-
olutions only in respect of seven countries, while three were referred direct-
ly to the public 1235 procedure (as opposed to the confidential nature of the
1503 mechanism).58

The revamped 1503 complaints procedure59 has remedied many of the
defects of its predecessor, and as a result of the proliferation of treaty-based
and regional communications mechanisms its role is practically limited to
being an early warning system and a complementary political pressure tool.
Quite significantly it is expressly applicable to all rights and not only to
those considered fundamental, as long as their violation is gross, of
course.60 It is also hailed as victim-oriented on account of the fact that it re-
quires the HRC to reach an outcome within a maximum of two years from
the submission of the complaint to the state and also because it provides for
the involvement of the complainant.61 Given that the procedure is directed
towards gross, and therefore ongoing, human rights violations it is evident
that a two-year process involving deliberations with the culprit state is inad-
equate for addressing urgent situations. It is also unlikely that the UNSC
will be in the dark in relation to gross and widespread human rights viola-
tions likely to endanger peace and security, and no doubt other early warn-
ing mechanisms, both intergovernmental and private, will be more alert to
the first signals of crimes and violations. Much like the use of the ICJ to im-
pose interim measures in the Bosnian Genocide case,62 which although un-
able to yield any immediate relief for the victims was none the less able to
put pressure on Serbia, the revamped 1503 procedure will ultimately serve
as a complementary forum for political pressure.

From a procedural point of view it is no different from other complaint
mechanisms. In order to be considered admissible an application must not
be politically motivated, should adequately describe alleged violations and
be submitted by the victim or any person or group with direct and reliable



information, even second-hand, as long as the information is not based ex-
clusively on media reports. Moreover, local remedies need to have been ex-
hausted, assuming they are effective, and the case should not have been re-
ferred to another human rights procedure.63 Communications are filtered for
the purposes of admissibility, including an assessment of whether the al-
leged violations are indeed gross and persistent, by a working group on
communications that is staffed by members of the HRC’s advisory commit-
tee.64 Once considered admissible the complaints filtered are passed to a
working group on situations, whose task is to investigate the allegations.
This is composed of HRC members serving, however, in their personal ca-
pacity.65 As already noted, the procedure is confidential, albeit the plenary
of the HRC is notified of all proceedings.66 The state under investigation
must cooperate and make every effort to provide a response no later than
three months after receiving the request. Five potential outcomes are avail-
able from this process: (1) full discontinuation; (2) retention of the situation
under review followed by a request to the state to provide further informa-
tion; (3) retention under review and appointment of a country rapporteur;
(4) discontinuation of the confidential procedure and reverting to a public
consideration of the situation; and (5) recommendation of technical as-
sistance, capacity-building or advisory services through the OHCHR to the
state under consideration.67

A case study is pertinent. Following several allegations of widespread
and systematic human rights violations in Eritrea, the HRC proceeded to
converse with the Eritrean government in confidence. None the less, the in-
formation received, both oral and written, was deemed inadequate and in-
complete and hence the HRC decided to discontinue the confidential
process and take up public consideration of the matter, including empower-
ing the Special Rapporteur on the human rights situation in Eritrea to inves-
tigate allegations contained in the complaints.68

4.5 Special Procedures
It was in 1980 that the then Sub-Commission on the Promotion and Protec-
tion of Human Rights recommended to the CommHR the establishment of a



Working Group on enforced or involuntary disappearances (WGEID),
which were at the time common place among South America’s dictatorial
regimes.69 The Working Group was immensely successful because it
proved flexible and was able to visit numerous countries for on-site investi-
gations, something which neither the Commission nor the Sub-Commission
was able to do.70 Moreover, the Working Group was able to respond quick-
ly to urgent situations and as a result it became a useful paradigm for human
rights reporting and investigation.

The function and nature of special procedures is quite different from
that of other Charter-based and human rights treaty bodies. Special proce-
dures are set up to scrutinise and/or investigate specific countries where
acute human rights violations are alleged to have taken place, or investigate
and report on the trends, developments and implementation of particular
rights around the world. The former are known as country-specific man-
dates, whereas the latter are known as thematic mandates. Thematic man-
dates may be established in the form of a working group or by means of an
independent expert or special rapporteur. Although their establishment has
never been driven by particular methodological imperatives, for instructive
purposes thematic mandates can be distinguished in three ways by reference
to their pursuits, namely: (1) those that seek to investigate and analyse the
state and implementation of rights clearly established in the Bill of Rights
(for example, enforced or involuntary disappearances, torture, freedom of
religion or belief, racism and racial discrimination); (2) those highlighting
the impact of contemporary situations on the enjoyment of rights (for exam-
ple, those of people of African descent, the effects of foreign debt and other
related international financial obligations of states on the full enjoyment of
human rights, mercenaries, countering terrorism, and extreme poverty); and
(3) those that investigate the status and viability of new and emerging rights
(for example, international solidarity, transnational corporations and their
impact on rights, contemporary forms of slavery and migrants).71

What distinguishes the UN’s special procedures from other Charter-
based mechanisms is that all mandate-holders are independent from any
government. In fact, although a certain degree of lobbying is necessarily in-
volved, interested candidates are urged to apply independently. In practice,
such posts have largely been assumed by academics (although a number
have been also held by activists), largely because they are able to combine



their academic activities with the exigencies of their mandates. This is by
no means a trivial issue because other than their expenses mandate-holders
are not entitled to a salary and it is natural, given the time-consuming nature
of these posts, that they only attract the wealthy or academics (equipped
with human rights expertise) able to work around their professional sched-
ules. Since most thematic mandates demand a team of full-time staff to deal
with the increasing load of communications and research, it is evident that
mandate-holders from developing nations have little, or no, access to the
level of resources and funding of their wealthier counterparts. This in turn
has been counterproductive for the work of some mandates and the UNGA
recently addressed this critical issue by requesting the OHCHR to make
available requisite funding from the UN budget as well as from extra-bud-
getary sources.72

Special procedures are not meant to process individual complaints in
the manner practised by Charter-based mechanisms (for example the 1503
procedure) or treaty bodies, which exercise a judicial or quasi-judicial func-
tion. Equally, they have no authority to demand that offending states under-
take any particular action.73 Finally, UN member states have no general re-
porting obligations towards any of the special procedures, and no obligation
to respond to particular allegations. None the less, special procedures have
played an immensely significant role in shaping human rights policies in
areas insufficiently understood by policy-makers,74 as well as in addressing
urgent human rights crises in a manner that other bodies with judicial au-
thority could not. By way of illustration, it has been aptly demonstrated by
the Special Rapporteur on the right to food, among other UN bodies, that
the right of access to food is affected by domestic agricultural policies, gen-
der discrimination and global market fluctuations, as well as because ‘glob-
al food systems have been shaped to maximize efficiency gains and produce
large volumes of commodities, they have failed to take distributional con-
cerns into account’.75 Equally, the independent expert on debt and human
rights has adduced concrete evidence that government debt affects all fun-
damental rights.76

Moreover, the work of special mandates often leads to very distinct
standard-setting tools in areas of law where other forms of regulation or
norm-creation are non-existent. We have already referred to the Guiding
Principles on Foreign Debt and Human Rights, but one may also single out



the Handbook for Realizing the Human Rights to Water and Sanitation77

and the Draft Basic Principles on the right to effective remedies for traf-
ficked persons.78

The following sections aim to show how mandate-holders have em-
ployed the three tools in their armoury to make their mandates flexible, re-
sponsive and relevant. It is precisely because of their flexibility and imme-
diate response to violations that special procedures mandate-holders are a
constant nuisance for many countries. More often than not they have been
made the object of political attack and have been asked to resign.79 In one
case the Special Rapporteur on the independence of judges and lawyers was
convicted and incarcerated by his native Malaysian courts because it was
considered that he had defamed certain private firms, which he accused of
being involved in corruption. The ICJ emphatically pointed out that things
said or done in the course of a Special Rapporteur’s mandate are immune
from prosecution.80



Interview 4.1  With Former UN Independent Expert

(Cephas Lumina)

Cephas Lumina, a Zambian national, was UN Independent Expert
on the effects of debt on the enjoyment of human rights from 2008
to 2014. The interview was carried out when he was still in office.
He was subsequently appointed to the Committee on the Rights of
Children.

How are you able to combine your position as Special
Rapporteur with your busy academic and professional
schedule? Do you receive any secretarial or other assistance
from the UN or other bodies?
It is very difficult to combine academic and professional responsibil-
ities with work as a UN special procedures mandate-holder. A num-
ber of colleagues either have low teaching loads or have been grant-
ed leave of absence by their institutions in order to devote more time
to UN work. Unfortunately, this has not been the case with me and I
was constrained to leave my academic position because the work-
load did not leave me sufficient time for my academic work and my
home institution was not very supportive in this regard.

Although the OHCHR is enjoined to provide administrative as-
sistance, this is quite limited due to budgetary constraints, which
means that fewer human and financial resources are available to
support the work of the special procedures. I personally receive no
support from other sources (I think due to the contentious nature of
my mandate), but some of my colleagues get extra funding from
some countries which allows them to engage additional support staff
or undertake thematic studies. There are also problems flowing from
a high staff turnover in the OHCHR, which is attributable to staff
career movements and cumbersome UN recruitment procedures.
Some of the support staff work on short-term contracts and therefore
are forced to seek longer-term, and more secure, job opportunities
elsewhere. To illustrate the gravity of the problem, I have had a total



of seven OHCHR staff supporting my mandate since I assumed it in
May 2008 until early 2012 (some lasting only a couple of months)!

Do you think that affected individuals and communities are
aware of your mandate and that by communicating with you
they feel they can make a difference?
No. Many individuals and communities do not seem to be aware of
my mandate and in particular the connection between foreign debt
and human rights. I do not know the reasons for this but I suspect
that generally there is little public awareness of the UN special pro-
cedures and how they can assist affected individuals and communi-
ties. Personally, I have endeavoured to increase the visibility of my
mandate by participating in public events such as conferences and
by drawing global attention to the human rights implications of for-
eign debt through media statements focusing on a range of issues,
including climate change and commercial creditor litigation against
impoverished countries.

In practice, how receptive have governments and international
finance institutions been to your reports and recommendations?
Developing countries have generally been very receptive to my re-
ports and recommendations while developed countries and in-
ternational financial institutions have not. That said, there are occa-
sions when I have engaged constructively with the World Bank and
the African Development Bank, both of which have been involved
in the consultations that have been held concerning the Draft Guid-
ing Principles on foreign debt and human rights which I am devel-
oping in the context of my mandate. Norway and Australia have
also engaged with the mandate and commented positively on aspects
of my country mission reports. I have engaged with the [In-
ternational Monetary Fund] IMF and the Asian Development Bank
during missions but their response has generally not been
encouraging.

What are your primary sources of information?
I draw my information from a broad range of sources but this de-
pends on the type of report I have to produce. For thematic reports, I



rely principally on academic research, official (UN and government)
documents and studies by NGOs. For country mission reports, I rely
on official documents (including national legislation and policy doc-
uments), UN documents, academic research and information from
discussions with government officials and other stakeholders (such
as development partners and NGOs).

4.5.1 Communications

A good number of special procedures are entitled to receive information
concerning human rights violations from governments, NGOs, intergovern-
mental organisations, victims and witnesses. When credible information is
furnished, showing that a violation within the scope of the mandate has oc-
curred or is about to occur, the mandate-holder possesses the discretion to
intervene with the government concerned and communicate its findings.
The Code of Conduct for special procedures sets out the relevant admissi-
bility criteria,81 which are the same as those required for the complaints
procedure of the HRC, described above (see 4.4.2). Two types of communi-
cation are available. The first concerns situations that are ongoing, life-
threatening or in respect of which harm is imminent and thus require urgent
action. Such communications are known as urgent appeals and their motiva-
tion is to inform the state of the situation with a view to making an immedi-
ate intervention terminating or preventing the violation. The second type
concerns violations that have already occurred and in respect of which the
relevant communications are known as letters of allegation. In neither case
does the mandate-holder have authority to make the case public or condemn
the target government – a case is publicised when the Special Rapporteur
submits his/her report to the HRC or the UNGA – but rather urges it to take
all appropriate action to investigate and address the allegations. In practice,
the press releases issued by mandate-holders can be sharp and rather ac-
cusatory,82 which is a sign of the confidence and respect they enjoy.

In 2017, 534 communications were sent to 117 states and 25 non-state
actors and 1,843 individual cases were handled, of which 655 concerned
women. A total of 484 replies were received, which translates to a response



rate of 68 per cent. Of these, 164 communications were followed up by spe-
cial procedures mandate-holders.83

4.5.2 Country Visits

Country visits are an integral part of the work of the special procedures be-
cause they allow mandate-holders to perform on-site investigations in re-
spect of urgent situations and draft accurate and detailed reports. Yet no
state is obliged to provide access to Special Rapporteurs, or any other
mechanism for that matter, to conduct on-site investigations. Country visits
are only possible following a standing invitation or an ad hoc invitation is-
sued by the requesting nation. Standing invitations allow all mandate-hold-
ers to visit the country concerned for work related to their mandate without
the need to make a formal request. Even so, Special Rapporteurs must noti-
fy the authorities in advance of each visit and the institutions or persons
they intend to converse with. In 2017, a total of 86 country visits to 64
countries were made and 118 standing invitations by UN member states had
been made.84 During the 1980s and 1990s, at a time when states zealously
guarded their domestic jurisdiction from external scrutiny over their human
rights practices and thus refused all country visits, mandate-holders sta-
tioned themselves in neighbouring countries that provided them access and
interviewed refugees and those in flight. This was particularly true in re-
spect of the Israeli and Chilean country mandates.

Once an invitation is issued, the government should not stifle the mis-
sion with administrative or other hurdles, or by imposing conditions. In
fact, a coherent body of customary principles seems to have emerged perti-
nent to fact-finding missions,85 which are wholly applicable to country vis-
its. This includes full freedom of movement and inquiry, access to all re-
quested facilities, contact with all requested persons and organisations (con-
fidential and unsupervised where relevant), including prisoners and NGOs,
and full access to documentary material relevant to the mandate. It is also
crucial that the government provide assurance that no person interviewed or
in contact with the special rapporteurs will suffer threats, harassment or
punishment.86 In practice, reprisals are common, as will be analysed
shortly.



Besides facilitating the investigative work of special procedures, coun-
try visits have given rise to an additional dimension that is of great signifi-
cance. Any visit is always an event much talked about in the media of the
visited nation and the public perception is that a UN human rights body
would not undertake an official visit unless a serious issue was at stake.
This tension obviously trickles down to the country’s political institutions,
which are keen, in most cases, to appease public sentiment and the nation’s
image abroad. A visit therefore may act as a pressure point for a number of
changes.

4.5.3 Annual Reports

The reporting function of special procedures may seem trivial compared to
the dispatch of communications and country visits. None the less, both an-
nual and ad hoc reports are extremely important. Reports provide a unique
insight into particular human rights situations for the benefit of public insti-
tutions as well as other private stakeholders. Given the independence of
Special Rapporteurs, their reports are both critical and revealing, and as a
result the information contained in them is often attacked by target states.
This evidently renders them all the more valuable and in practice they are
employed as authoritative secondary sources of law and fact by scholars
and UN institutions, as well as by international courts and tribunals. We
have already explained that the UPR relies to a great extent on the reports
issued by special procedures. Moreover, in situations where the law is yet to
crystallise, is unregulated by treaty or lacks concrete state practice, as in the
case of transnational corporations, human rights defenders, the right to de-
velopment, or the impact of sovereign debt on human rights and other mat-
ters, the reports of special procedures’ mandate holders usually mould and
shape legal developments.



Case Study 4.1  Reprisals against Those Collaborating with UN
Human Rights Procedures

A little-exposed facet of the work of the various procedures of the
HRC concerns the fate of the individuals providing information,
making complaints or simply collaborating with the HRC and its in-
stitutions. Although, as explained, most of the procedures involve a
large degree of confidentiality, it is inevitable that during country
visits the identity of those conversing with Special Rapporteurs is
made known, as is also the case mutatis mutandis when urgent com-
munications are issued in respect of particular violations. Reprisals
against such persons take the form of harassment, intimidation, arbi-
trary arrests, physical aggression, refusal to issue travel documents,
death threats and killings. The HRC has identified the seriousness of
the problem, which greatly undermines the entirety of its human
rights work, and has called for governments to take urgent and re-
medial action.1 It should be stressed that reprisals are committed not
only by government agents, but also by non-state actors, as the fol-
lowing case aptly illustrates.

On February 2005 Sister Dorothy Stang was shot several times
as she walked to attend a meeting in the town of Anapu, in Brazil.
The victim was an environmentalist, human rights defender and
member of the Pastoral Land Commission, whose aim is to defend
the rights of rural land workers and bring about land reform. On Oc-
tober 2004 Sister Dorothy had met the UN Special Rapporteur on
the independence of judges and lawyers, during the latter’s visit to
Belem, Brazil and a week prior to her murder she had met the
Brazilian Human Rights Minister to report that four local farmers
had received death threats from loggers and landowners. Following
immediate communications from several UN special procedures the
government of Brazil initiated prosecutions and soon after made
several arrests.2

In other cases where the culprits were government-sanctioned
agents, the authorities generally took no remedial action. While on
the one hand the issue highlights the vulnerability of victims, de-



fenders and collaborators, on the other hand it demonstrates that UN
procedures are perceived as a powerful tool against violations by
those who commit them.

1 HRC resolution 12/2 (12 October 2009).

2 CommHR Report, Cooperation with Representatives of United Na-
tions Human Rights Bodies, UN doc. E/CN.4/2006/30 (6 February
2006) paras. 6ff.



Questions

1. What are the benefits and disadvantages of independent and
government-appointed human rights posts within the UN’s
machinery?
2. Is there any institution, principal organ or body – other than
the UNSC – which presides over and oversees the work of other
human rights entities within the UN Charter framework?
3. Is the UN legally bound by international human rights law?
Your response should consider whether the UN is bound institu-
tionally (for example in respect of its employees’ labour rights),
as well as with regard to its external operations.
4. The human rights procedures and mechanisms operated by
UN institutions – other than the UNSC – do not carry the ele-
ment of compulsion which one finds in most international courts
and tribunals. How effective do you consider they are and what
recommendations would you make to render them more
effective?
5. What is the additional value generated by the UPR, given that
most states already face extensive reporting obligations on ac-
count of their membership to multilateral universal human
rights treaties?

4.6 The Unga and Human Rights
The UNGA is a principal organ of the Organisation under article 7 of the
UN Charter. It is political in nature but unlike other organs its membership
is universal and each state is entitled to a single vote of equal value. With
very few exceptions, its resolutions are not binding on member states, but at
the very least all its unanimous, or near-unanimous, resolutions are highly



persuasive. The UNGA’s influence and law-making capacity is also mani-
fest in the fact that states are careful in their statements and endorsements of
resolutions adopted therein because of possible estoppel implications (i.e.
they cannot renege on statements made before the UNGA because they con-
stitute binding unilateral acts).87 Moreover, it is strongly argued that unani-
mous resolutions that are subsequently re-endorsed provide concrete evi-
dence of consistent state practice (whether in the form of usus or opinio ju-
ris) and thus may well crystallise into custom.88 As a result, the standard-
setting work of the UNGA in the field of human rights assumes increased
significance.

The UNGA possesses a rather broad power to deal with human rights,
given that articles 10 and 11 of the UN Charter authorise it to discuss any
questions or matters within the scope of the Charter and make appropriate
recommendations to the states concerned, as well as the UNSC. Exception-
ally, the UNGA is not competent to deal with an issue that is under exami-
nation by the UNSC. The UNGA’s vast workload is diffused through six
committees and despite the many linkages between their respective themat-
ic mandates, for the purpose of this section the third committee deals direct-
ly with human rights. In practice, all committees address human rights in
one way or another. Unlike the UNSC, the UNGA has from the outset
maintained that human rights are not encompassed under article 2(7) of the
UN Charter and are thus susceptible to discussion and investigation. It sup-
ported this view on the basis that articles 1, 2 and 55 of the Charter render
the enforcement of human rights a matter of international concern. As a re-
sult, the UNGA recommended in 1946 the suspension of Spain (under Fran-
co) from UN membership89 and later rejected the applicability of article
2(7) to the Soviet invasion of Hungary, arguing that this was in violation of
article 2(4) and moreover constituted genocide.90

From a practical perspective the UNGA’s human rights work has three
dimensions: (1) promotion of human rights and humanitarian law through
standard-setting resolutions (for example, the UDHR), discussion of emerg-
ing issues, such as HIV/AIDS and poverty, as well as acting as a forum for
the adoption of treaties; (2) condemnation of specific human rights viola-
tions and, where competent, taking measures against offending states, cul-
minating in the expulsion from certain UN entities, such as that of Libya
from the HRC;91 and (3) establishment and funding of peacekeeping,



peace-enforcement, observer and other missions with a view to dispatching
them to troubled areas. The UNGA’s authority in setting up peacekeeping
missions is crucial because of its exclusive authority under article 17 of the
Charter to decide on budgetary issues, with money being the most neces-
sary prerequisite for such missions to materialise.92 Transitional, or post-
conflict, justice and management are now a significant aspect of the
UNGA’s human rights agenda, although in practice their implementation is
undertaken by the HRC and the OHCHR.93

4.7 The UNSC
Although it is not readily obvious, the UNSC has the potential to be the
most effective institution in the protection of human rights. This is rein-
forced by the stipulation in articles 24 and 25 of the Charter, which confer
upon it primary responsibility for the maintenance of international peace
and security through the adoption of resolutions that are binding on all UN
member states. We have already alluded to the fact that the contemporary
architecture of international peace and security encompasses human rights
and humanitarian law, and given that the UNSC is designed to be a quick-
response mechanism to crises and unfolding international situations, its
vested authority necessarily renders it an ideal forum for immediate action.
This is unlike any other human rights organ or institution within the UN or
otherwise, all of which are unable to respond immediately and/or with
(armed or other) force if necessary, against offending states or non-state ac-
tors. While it is well known that during the Cold War the UNSC was effec-
tively precluded from taking any action with respect to situations of gross
human rights violations, since the early 1990s this has no longer been the
case. Of course, when reading UNSC resolutions one must not forget that
these are primarily intended as political decisions, and as a result significant
political considerations underlie them.94 At the same time, and while the
UNSC is not bound to any institutional precedent, it cannot lightly disre-
gard its own resolutions on the same or similar matters.95 This is true irre-
spective of the veto power held by the UNSC’s permanent members and it
is now common practice for persistent rights violators to be identified.



The human rights work of the UNSC is not susceptible to neat cate-
gorisations for the simple reason that on many occasions human rights con-
siderations are only obvious as secondary effects; moreover, the UNSC
deals with crises as and when they arise and only rarely maintains an annual
agenda of particular issues, as does the UNGA, for example. Thus, the
UNSC’s human rights ‘jurisprudence’ may be derived principally from res-
olutions concerning specific country situations and secondarily from gener-
al thematic resolutions. The latter type is employed typically in order to re-
inforce and bolster existing rules and in a handful of cases also for the pur-
pose of standard-setting. By way of illustration, resolution 1261 and its suc-
cessors concerned the recruitment and use of children in armed conflict,
stressing that this was an international crime and a violation of children’s
rights.96 These resolutions effectively quashed any appeal to cultural sensi-
tivities that may have been entertained by various warlords under the guise
of tribal custom, thus reinforcing the relevant rules in the Convention on the
Rights of the Child (CRC) and paving the way for the Optional Protocol to
the CRC on the Involvement of Children in Armed Conflict, adopted a year
later.97 Of equal standard-setting value is resolution 1325 and its successors,
which urged states to ensure increased participation of women at all deci-
sion-making levels and called on all actors negotiating peace agreements to
adopt a gender perspective.98

The UNSC’s authority as a potent protector of rights is reflected in its
practices for determining country situations. For one thing, unlike other or-
gans that meet periodically, the UNSC can, and does, meet at any time.
Moreover, it need not receive an official request or communication in order
to deliberate on a crisis and in practice it is only a matter of hours – unfortu-
nately not always – from the start of a crisis before a meeting is convened,
albeit the Council does not always adopt a resolution straight away. Given
that an important facet of any armed conflict, humanitarian disaster or bru-
tal repression is human plight and the violation of rights – the other being
the spill-over into neighbouring nations – the UNSC has employed its gen-
eral powers under chapter VII in various forms. Depending on the coopera-
tion of the target state, the escalation of violence and the threat to human
safety and well-being, the UNSC may well decide to dispatch an observer
mission, a peacekeeping or a peace-enforcement contingent. Whereas the
objective of the first of these is to monitor and report on the prevailing situ-



ation, the latter two play a substantive role in the protection of civilian pop-
ulations from the calamities of conflict and may assist in containing the
conflict itself. What is more, if these missions are authorised to use armed
force (under the UNSC’s standard terminology of ‘all necessary means’ on
the basis of article 42 of the Charter) in order to fulfil their mandate, they
are no longer idle bystanders to violations but can effectively protect the
victims. In the case of Somalia, where armed factions were indiscriminately
killing civilians and looting food supplies, thus raising the risk of wide-
spread famine, the UNSC authorised the UN operation in Somalia (UNO-
SOM) to use all necessary means to establish a secure environment for hu-
manitarian relief operations.99

Exceptionally, UNSC resolutions condemning particular acts of repres-
sion against civilians are used as a platform by certain nations, with or with-
out opposition by others, as justification for subsequent forceful measures.
By way of illustration, although resolution 688 against Iraqi repression of
the country’s Kurdish population was merely condemnatory,100 it was none
the less relied upon by Western European nations to set up a safe haven and
a no-fly zone in northern Iraq. This type of implied authorisation is not
widely accepted as legitimate under international law, irrespective of the
nature or the objective upon which the relevant action relies; yet it has been
routinely invoked by three of the UNSC’s permanent members, namely
France, the USA and the UK, to the chagrin of Russia and China.101 Unilat-
eral coercive measures of this nature are unlawful under international
law102 as they are prohibited under the UN Charter, are not considered law-
ful countermeasures103 and produce an adverse impact (even if unintended)
on the enjoyment of fundamental human rights in the target state.

Besides urgent action through the deployment of military contingents,
the UNSC has been concerned with post-conflict justice, victims and na-
tional reconciliation. Chief among its political objectives has been the eradi-
cation of impunity and to this end the UNSC has not hesitated to establish
international criminal tribunals for the prosecution of those most responsi-
ble for serious violations of human rights and humanitarian law. The In-
ternational Criminal Tribunal for the former Yugoslavia (ICTY),104 the In-
ternational Criminal Tribunal for Rwanda (ICTR)105 and the tribunal for
Lebanon106 are paradigmatic of this objective. Despite the UNSC’s lesser



involvement in the establishment of subsequent tribunals (for example,
Sierra Leone, Cambodia and Iraq), it is no less determined to fight impunity.

The endorsement and spread of criminal justice mechanisms necessari-
ly means that the UNSC is not only addressing states as violators of rights,
but also non-state actors, something which is alien to inter-state human
rights courts and tribunals.107 Indeed, the UNSC has not only directly con-
demned non-state actors108 but has ordered measures involving the use of
force or the enforcement of criminal jurisdiction against them. This is true,
for example, in respect of Somali pirates.109

Yet although it is now unquestionable that the UNSC is a capable and
willing defender of rights, there is still considerable debate as to whether
the UNSC’s choice of enforcement, particularly the use of collective sanc-
tions (as opposed to unilateral sanctions), is compatible with fundamental
human rights. The UNSC may well infringe human rights even if its actions
aim to address human rights violations. Here are three useful illustrations:

The UNSC imposes an import embargo on the brutal and dictatorial
regime of country A, the effect of which is to significantly impede the
availability of basic medicines, food and water to its civilian
population and as a result a large number of children and vulnerable
persons die.

The UNSC imposes targeted sanctions against specific individuals
suspected of terrorist-related offences, encompassing asset freezing
and arrest. The sanctions are final and binding on member states and
the suspects have no recourse to any appeal or review mechanism.

The UNSC orders the use of armed force against country A, which is
ruled by a brutal dictator. The UNSC is aware that the regime will
strenuously resist its downfall and is fully prepared to sacrifice the
lives of many of its people in the process in order to defend itself
against a multinational force.

In all of these cases the UNSC has to make difficult decisions that directly
affect the fundamental rights of a large number of people, despite other pos-
sible benefits, such as democracy-building, rule of law and cessation of hu-
man rights violations. Although it is generally acknowledged that the
UNSC’s practice in scenario (2) would be disproportionate and lacking le-



gal support,110 the other two find an equal amount of support and opprobri-
um. Yet the UNSC should not lightly infringe fundamental rights under the
guise of collateral damage and should explore other alternatives before de-
ciding to employ sanctions that are likely to affect the rights of entire popu-
lations.111 The Iraq sanctions regime provides an instructive lesson in this
respect, not least because it eventually resulted in major changes to the
UNSC’s practice towards smarter sanctions.112 While the comprehensive
sanctions imposed against Iraq in the aftermath of the 1990 Gulf War ex-
cluded foodstuff and medicine used for humanitarian purposes, it soon be-
came apparent that these limited exceptions were insufficient to provide for
the needs of the population. After much wrangling, resolution 986 was
adopted in 1995, allowing Iraq to export oil in exchange for foodstuff, med-
icine and humanitarian goods.113 The Oil for Food programme thus intro-
duced was referred to as ‘a temporary measure to provide for the humani-
tarian needs of the Iraqi people’.114 However, the programme’s design and
implementation undermined its effectiveness, as a result of a combination
of factors, particularly the lack of availability of adequate funds for in-
frastructure, blocking of dual-purpose goods by the Sanctions Committee,
as well as corruption and maladministration. The resulting persistent hu-
manitarian crisis led to repeated adjustments of the programme, which, ulti-
mately, failed adequately to offset the adverse impact of sanctions imposed
against Iraq at the time.115 It is for this reason that there is widespread disin-
clination against all types of broad sanctions because they are deemed in-
compatible with the enjoyment of human rights.116



Questions

1. Is the UN bound by the three instruments encompassed with-
in the Bill of Rights? More generally, is the UN bound by cus-
tomary human rights law?
2. You are the legal advisor to a small human rights NGO.
Through your investigations it transpires that the government of
country A is engaged in the enforced disappearance of its politi-
cal dissidents. The abductees number in the hundreds and their
family members are too scared to confront the local authorities
or approach any international bodies. Under the circumstances,
which institution or organ within the UN would you inform and
what would you expect to achieve? Justify your response.
3. What is the function of standard-setting within the UN?
4. Does the practice of the HRC include the ‘name and shame’
technique?
5. If the UNSC authorises the use of armed force in order to oust
a brutal regime it risks setting in motion a war that may cost
thousands of lives. Should it instead rely on sanctions or should
it support a popular uprising by financial, technological and po-
litical assistance? Discuss with reference to the invasion of Iraq
in 2003, the Egyptian uprising in 2011 and the Venezuela upris-
ings of 2018.
6. Following the adoption of resolution 1373 (2001) by the UNSC
in the aftermath of 9/11 a number of countries justified the vio-
lation of fundamental rights in order to ensure compliance with
the terms of the resolution which demanded that states take all
necessary measures to prevent and punish terrorist attacks.117

Should the UNSC’s resolutions expressly stipulate conformity
with fundamental human rights, or is this already implicitly
understood?



4.7.1 Fact-finding in Practice: The UN Mission in the Gaza Conflict

Following the Israeli army’s incursion into the Gaza strip in late December
2008 (known as operation Cast Led), a significant number of civilian casu-
alties were reported, in addition to a pattern demonstrating the destruction
of Gaza’s economic and social infrastructure. The HRC decided to set up a
fact-finding mission to:

investigate all violations of international human rights law and
international humanitarian law by the occupying power, Israel, against
the Palestinian people throughout the occupied Palestinian territory,
particularly in the occupied Gaza strip, due to the current aggression,
and calls upon Israel not to obstruct the process of investigation and to
fully cooperate with the mission.118

The terms of the mandate are important in this case because although it de-
mands that all violations be investigated, thus implying any committed by
Palestinians as well, the remainder of the mandate, and the inclusion of
words such as [Israeli] aggression, clearly pre-empt the investigation by
suggesting that only Israeli military actions be scrutinised. The ambassador
of Israel to the country’s permanent mission to the UN in Geneva, in a letter
to the head of the UN fact-finding mission, Richard Goldstone, refused to
extend his country’s cooperation to the mission on the following grounds:

This grossly politicised resolution prejudges the issue at hand,
determining at the outset that Israel has perpetrated grave violations of
human rights and implying that Israel has deliberately targeted
civilians and medical facilities and systematically destroyed the
cultural heritage of the Palestinian people. It calls for urgent
international action directed only against Israel and, as regards the
proposed fact-finding mission, makes clear that it regards its mandate
as exclusively focused on Israeli violations of human rights and
humanitarian law. The fact that several distinguished individuals
approached to head the Mission declined reflects the problematic
nature of the mission and its mandate.119



The four-person mission, composed of three legal experts and a military an-
alyst, received personal attacks during the course of its work and one mem-
ber, Professor Chinkin, was accused of conflicting interests. In an interview
following the completion of the report, Goldstone made the point that:

Obviously nobody enjoys being attacked. A lot of the attacks have
been in intemperate terms not so much in the media but in emails and
private messages and that’s unpleasant but let me immediately say that
it hasn’t affected our work. We’ve gone ahead and did what we had
undertaken to do and what our mandate required us to do and the fact
we were attacked I don’t think came as a surprise to any of us. The
vehemence of some of it may have surprised me speaking for myself
but if one does this sort of work one’s going to be attacked. It’s not the
first time and probably not the last.120

Chinkin’s alleged bias was based on a letter she signed along with other
leading academics, which was published in The Times, where she and her
colleagues argued against the legality of operation Cast Led. In fact, the let-
ter made no reference to human rights or international humanitarian law
(IHL) violations; it simply examined operation Cast Led from a jus ad bel-
lum perspective.

Goldstone rightly dismissed all claims of bias as ‘clutching at
straws’.121 The USA complained, among other things, that during the mis-
sion’s on-site visits to Gaza there was a visible presence of Hamas security
in the vicinity, thus exacerbating the mission’s bias. Goldstone retorted that
none of the mission’s members noticed any inappropriate presence of
Hamas police during the investigation of witnesses and that even if they
were in the vicinity they could not ‘in any way [have] overheard or in any
way exercised any direct influence on any of the witnesses we saw’.122 The
narration of these incidents is intended to highlight the political intricacies
behind the appointment and mandate of a human rights investigative mis-
sion and the variety of pressures on individual members.

Based on these criticisms, and despite the terms of the HRC’s resolu-
tion, Goldstone wisely expanded the HRC resolution’s mandate by deciding
to investigate alleged violations by both sides to the conflict. This clearly
provided an additional degree of legitimacy to the final report and the over-



all work of the mission. It is not unusual for fact-finding missions or other
UN subsidiary organs to construe their mandates expansively, whether in
temporal or substantive terms. Such a construction is generally dictated by
the material exigencies of each particular mission, albeit in respect of the
Gaza mission it was prescribed by a desire to rectify the perception of bias
without impairing in any way its original mandate.

Fact-finding missions are not (generally) meant to ascertain the crimi-
nal liability of perpetrators but to provide a clear picture of events to the ap-
pointing body. As a result, the missions are free to employ any type of evi-
dence and mechanism of inquiry, although ultimately the quality of the evi-
dentiary material will determine the quality of the report and its recommen-
dations. In the present instance, the Gaza mission placed particular empha-
sis on the plight of the victims and resorted to some degree of narrative sto-
rytelling. The readers will be able to judge for themselves whether this was
an appropriate mechanism under the circumstances. The mission had in-
tended to conduct on-site investigations in Gaza and Israel and interview
victims and participants on both sides. However, as a result of Israel’s re-
fusal to cooperate the mission was not only precluded from visiting Israel
and the West Bank but was unable to enter Gaza, save through Egyptian ter-
ritory. It was thus forced to ascertain the Israeli side of events from material
evidence and witness statements in Gaza and affected neighbouring coun-
tries. Besides interviews, it employed reports from international organisa-
tions, NGOs, medical records, video and satellite images provided by the
UN Operational Satellite Applications Program (UNOSAT), forensic analy-
sis of weapons and ammunition remnants collected at incident sites, pub-
licly available material123 and public hearings in Gaza and Geneva.124 In
numerous cases the mission held that NGO data was more reliable than offi-
cial government data. By way of illustration, in considering the number of
Palestinians who lost their lives during the operation, it relied on NGO re-
ports because the data presented was generally more consistent as compared
to official Palestinian and Israeli data.125

The storytelling dimension of the report, setting out the historical con-
text of the conflict and the basis of operation Cast Led, was apparent from
the use of so-called public hearings. These were broadcast live and their
purpose was:



to enable victims, witnesses and experts from all sides to the conflict to
speak directly to as many people as possible in the region as well as in
the international community. The mission is of the view that no written
word can replace the voice of victims. While not all issues and
incidents under investigation by the Mission were addressed during the
hearings, the thirty-eight public testimonies covered a wide range of
relevant facts as well as legal and military matters. The mission had
initially intended to hold hearings in Gaza, Israel and the West Bank.
However, denial of access to Israel and the West Bank resulted in the
decision to hold hearings of participants from Israel and the West Bank
in Geneva … Participants in the hearings were identified in the course
of the mission’s investigations, and had either first-hand experience or
information or specialized knowledge of the issues under investigation
and analysis. In keeping with the objectives of the hearings, the
mission gave priority to the participation of victims and people from
the affected communities.126

This mechanism resembles public confessions free of criminal liability ac-
cepted in the course of truth and reconciliation commissions,127 as well as
the rationale for the participation of victims in international criminal pro-
ceedings. It is innovative for the purposes of a fact-finding mission whose
role is generally to ascertain facts, not to give a voice to the victims. Yet it
does not wholly seem out of place given that fact-finding missions have in
the past tended to focus excessively on the type and scale of violations, and
in doing so dehumanising somewhat the victims of the crimes. It is not far-
fetched to claim that the aim of fact-finders has typically been to recount the
scale and intensity of violations as opposed to the victims’ suffering, with a
view to offering political space and legitimacy to their mandators to under-
take further action, whether through sanctions or the establishment of crimi-
nal tribunals. Offering a personalised voice to the victims, on the other
hand, assists in giving a voice to the facts and restoring the victims’ faith in
the relevant process.128 It is a welcome follow-up to the practice of UN spe-
cial procedures to narrate in their reports the specific crimes committed by
governments and non-state actors against their victims, most of which are
spelt out by name.129 The Israeli opposition to these public hearings is
instructive:



This procedure is unprecedented as part of fact-finding operations. The
very point of a fact-finding mission is that a team of experts bring their
experience and judgment to bear in assessing the available evidence
and drawing responsible conclusions – not that raw evidence, perhaps
of questionable authenticity, is directly broadcast into the public arena.
Such a trial by public opinion, which of necessity cannot give any
weight to confidential or sensitive information, can serve little purpose
in ascertaining the truth, and is only likely to prejudice public opinion
in advance of any other conclusion.130

No doubt, UN investigations and fact-finding are not straightforward exer-
cises. There will always be states with opposing interests that will stifle
country visits or prevent its agents and nationals from providing testimony
of any kind. Such states and their allies will attack the integrity of the mis-
sion, and members will be subject to attacks, not necessarily physical,
against their persons. Heads of missions need to be creative and not be
afraid to explore new methodologies while fulfilling their mandate. Most
importantly, they must ensure that their very mandate is even-handed, ob-
jective and fair and if it is not, to employ their discretionary or implied
powers to mold it as such. Ultimately, a mission is not legitimised by its
hard work, but largely by its fairness and impartiality.
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5.1 Introduction
United Nations (UN) treaty bodies constitute the main institutional vehicle
for the application of international human rights law. Bodies such as the UN
Human Rights Committee (HRCtee) are by no means the only international
mechanisms that address issues of human rights protection. Indeed, bodies
as diverse as the International Labour Organisation (ILO)1 and the World
Bank2 employ special procedures dealing with human rights questions. In-
ternational tribunals and courts, particularly the International Court of Jus-
tice (ICJ), are increasingly adjudicating cases that have a bearing on in-
ternational human rights law.3 Yet human rights treaty bodies fulfil a special
role in that they are the only entities within the UN system that states have
explicitly mandated to monitor compliance with their human rights treaty
obligations.

Treaty bodies fulfil a range of functions, from promotional activities to
monitoring and adjudicating complaints. These tasks, which are taken for
granted today, are the result of states’ willingness to vest treaty bodies with
the mandate of monitoring compliance. This constituted a remarkable shift
away from earlier notions of sovereignty in a system where states were, es-
sentially, the sole authors, interpreters and enforcers of rights and obliga-
tions. What accounts for this change and why do states agree to be part of
such regimes? This question, which has attracted considerable attention in
recent years, poses a particular challenge because it does not seem to con-
form to the realist views that used to hold considerable sway in in-
ternational relations, according to which states use institutions as a means to
exercise power. Alternative theories emphasise states’ interests (enhancing
reputation and avoiding sanctions) or point to ‘acculturation’.4 This denotes
a process of interaction of various actors which generates a pull to build and
join credible human rights mechanisms as part of an international order. In-
deed, these mechanisms form part of broader international institution build-
ing, particularly at the UN level. The development of UN treaty bodies has
witnessed a steady growth after a slow beginning in which it took over
twenty years and numerous debates to set up the first two, the Committee
on the Elimination of Racial Discrimination (CERD) and the HRCtee.

The proliferation of treaties, treaty bodies and increased ratification
does not automatically equate to a coherent and effective international sys-



tem that is well placed to achieve its objectives, particularly strengthening
protection at the international and national level. On the contrary, this de-
velopment may strain the capacity of the parties and institutions involved
and lead to duplication as well as system fatigue. The discussions surround-
ing states’ reporting obligations before UN treaty bodies illustrates these
capacity challenges. Treaty bodies have struggled with state compliance,
both procedurally (reporting) and substantively (implementing human rights
obligations), and this continues to be an area of major concern. These fac-
tors have contributed to the perceived weakness of UN treaty bodies and
triggered a series of reform proposals. Paradoxically, this process is taking
place at the same time as a growing number of national and international
actors seek to use these very bodies to advance human rights promotion and
protection, which inadvertently deepens existing institutional and systemic
challenges.

This development raises serious questions about the ability of these
bodies to respond adequately to human rights concerns. Beyond these oper-
ational difficulties lurk more fundamental issues concerning the very nature
of a system that depends on states and in which treaty bodies ‘oscillate be-
tween the desire to supervise and the need to cooperate’.5 The search for
gradual improvement takes place in an institutional framework whose dy-
namics may make it incapable of addressing ‘larger issues of power, domi-
nation, and legitimacy’.6 Mandate constraints, bureaucracy and the still
largely state-centric nature of the process, all contribute to a situation where
the bodies may not respond effectively to serious violations and/or fashion
effective remedies. Nevertheless, their work provides an important forum
for developing international human rights law and engaging with states; this
very engagement allows domestic actors, non-governmental organisations
(NGOs), other states and international institutions to seek changes that may
over time result in an improved human rights situation. However, the task
of strengthening the role of treaty bodies in the protection of human rights
will continue to pose a considerable challenge to a system that is ultimately
based on the ‘goodwill’ of states, which it constantly has to test in order to
be effective.



5.2 Common Features of International Human
Rights Treaty Bodies

Debates surrounding the drafting of international human rights treaties cen-
tred not only on the substance of the instruments but also on what, if any,
type of body should be mandated to exercise monitoring functions. The idea
of setting up bodies composed of independent experts to monitor state con-
duct in the domestic sphere constituted a departure from the then prevailing
notion of state sovereignty; it was not entirely unprecedented, though. The
Permanent Mandates Commission established under article 22 of the
Covenant of the League of Nations had earlier operated a petitions proce-
dure against the Mandatory that also dealt with human rights-related mat-
ters.7 Subsequently, proposals made by states in the formative years of the
UN human rights system show the breadth of options pondered, ranging
from calls for an International Court of Human Rights (Australia)8 to a re-
jection of special monitoring bodies on the ground that they would repre-
sent an unwarranted interference with state sovereignty (Romania).9 The
model of treaty bodies that eventually emerged inevitably reflects a compro-
mise that has resulted in the dynamics and challenges evident today.

Beginning with the CERD in 1969,10 followed in 1976 by the most
prominent body, the HRCtee,11 the total number had risen to ten treaty bod-
ies by 2011 (which remained unchanged as of 2019). These include the
Committee on the Elimination of Discrimination against Women
(CtEDAW) (1982),12 the Committee against Torture (CtAT) (1987),13 the
Committee on the Rights of the Child (CtRC) (1991),14 the Committee on
Migrant Workers (CMW) (2003),15 the Committee on the Rights of Persons
with Disabilities (CtRPD) (2008),16 and the Committee on Enforced Disap-
pearances (CED) (2011).17 In addition, the Subcommittee on Prevention of
Torture (SPT) was set up under the Optional Protocol to the Convention
against Torture (OPCAT) in 2006.18 With the exception of the Committee
on Economic, Social and Cultural Rights (CESCR), all international human
rights treaty bodies are established by states parties and based on the found-
ing treaty that sets out their respective mandate and functions.19 Their close
institutional links, including reporting to the UN General Assembly



(UNGA) and being serviced by the Office of the High Commissioner for
Human Rights (OHCHR) and financed out of the UN budget, means that
human rights treaty bodies effectively form part of the UN human rights ar-
chitecture.20

Human rights treaty bodies fulfil their monitoring function primarily
by means of considering states parties’ reports and adjudicating on com-
plaints. In addition, several treaty bodies, such as the CtAT,21 CtEDAW,22

CED,23 CtRPD,24 CtRC25 and CESCR26 are mandated to conduct confiden-
tial inquiries upon receipt of reliable information of systematic or serious
violations or, in the case of the CERD, through early warning and urgent
action procedures.27 The SPT differs from other bodies; it considers neither
states parties’ reports nor complaints. Instead, in line with its preventive
function it focuses on visits to states parties, providing advice on, and to,
national preventive mechanisms and offering cooperation.28

It is tempting to measure the strength of a treaty body by reference to
its power to adjudicate complaints because this is still frequently seen as the
function that really matters, drawing on analogies with national law. Com-
plaints procedures are undoubtedly important, especially those providing
individuals with access to international justice.29 However, these procedures
do not automatically result in enhanced respect for rights and implementa-
tion of states parties’ obligations. What must therefore be considered crucial
is the ability of treaty bodies to utilise all means at their disposal to con-
tribute to the development of an international ‘culture’ in which human
rights are recognised and translated into actual promotion and protection at
the national level.

Human rights treaty bodies are composed of between ten and twenty-
five members who are elected by states parties and commonly serve for four
years and up to eight years if re-elected.30 The ‘ideal’ body comprises a
group of individuals of high repute, outstanding expertise, dedication and
independence31 who represent various regions of the world. This ideal has
been met to varying degrees by the various bodies; the HRCtee, in particu-
lar, has been credited for the capacity of its members, which reflects its
prominent role and status. However, the lack of equitable geographical rep-
resentation and gender balance in human rights treaty bodies has been a



cause for concern and steps have been taken to address these
shortcomings.32

The committees work on a part-time basis and meet in regular intervals
in Geneva for brief sessions to review states parties’ reports and, depending
on the body, to consider individual communications, work on general com-
ments or address other matters falling within their mandate. The working
methods of the committees are set out in their respective rules of procedure,
which detail the role of committee members, decision-making, publicity of
meetings and so on.33 The periodic sessions become an intense focus of
committee work and an important forum for interaction with states parties,
UN agencies, NGOs and others. However, the geographic location of the
committee work, while having logistical advantages, can contribute to a
sense of remoteness, especially for actors from the Americas, Asia and
Africa. Webcasting of Committee sessions and having more regional meet-
ings are some of the initiatives taken to make committee work more acces-
sible.34

The growing number of states parties’ reports and communications,
together with the need for enhanced coordination between the various bod-
ies, increasingly strains the capacity of the committees. They are served
throughout the year by their respective secretariats through the OHCHR,
but there are consistent complaints that the time allocated and the resources
available are inadequate to undertake the work effectively without over-
stretching the personal capacity of those involved.35 In practice a lot de-
pends on the initiative of individual committee members and the dynamics
of the bodies concerned, and their level of engagement and output can differ
markedly. The lack of remuneration (expenses only) may underscore the
integrity of the committee members, but is prone to limit the additional time
such individual experts are able to spend on committee work.

Problems of capacity, coordination and limited visibility in the broader
public have contributed to calls for the strengthening, if not the wholesale
reform, of the treaty body system.

5.3 Reporting Procedure



5.3.1 Overview
Periodic reporting, the only generally accepted procedural obligation of
states, has a special place in the work of human rights treaty bodies.36 The
reporting procedure serves multiple goals. Its overall objective is to ensure
that states parties comply with their treaty obligations or, as article 2(2) of
the International Covenant on Civil and Political Rights (ICCPR) puts it, ‘to
give effect to the rights recognised’. It provides an opportunity for states to
review their law and practice, to develop a better understanding of the na-
ture of problems identified, including by developing adequate policies, and
to evaluate progress made in respect of implementation. The reporting pro-
cedure also offers an occasion for civil society and other national and in-
ternational actors, including UN agencies, to provide input and scrutinise
state conduct. Viewed from this perspective, reporting is essentially an en-
abling process engaging a number of actors, with the committees concerned
acting as focal points that guide, help to evaluate and assist states on how
best to implement their obligations.37 This understanding is based on the
implicit instrumental assumption that states are more likely to comply if en-
gaged in a ‘constructive dialogue (also called constructive discussion)’,
which is the approach pursued by the treaty bodies.38 The process has been
described as a form of ritual, which, for all its apparent shortcomings of be-
ing a second-order review, provides an important space for engagement and
‘moral imagination’.39

Reporting procedures were first mooted in 195640 and later incorporat-
ed as a general obligation of states parties in subsequent treaties.41 Howev-
er, treaty bodies grappled with framing this obligation and developing a
suitable format for reports. This was largely due to the vague wording of
relevant provisions and resistance by some committee members to subject-
ing states’ records to a critical examination, including the adoption of con-
cluding observations. This prompted treaty bodies to adopt a series of gen-
eral comments to clarify states parties’ reporting obligations.42 Since then,
the reporting practice has developed, resulting in the adoption of har-
monised guidelines on reporting.43 Treaty bodies generally follow a similar
format. An initial report is to be submitted within one or two years of a state
becoming a party, depending on the treaty in question.44 It is expected to set
out the legislative, institutional and administrative framework in relation to



the rights concerned and the report effectively serves as a baseline for later
reports. The committee concerned considers the report based on informa-
tion received from a variety of sources, including other UN agencies, na-
tional human rights institutions and NGOs. A list of issues, which is put to
the state party before the session and allows NGOs and others to submit fur-
ther information, subsequently forms the basis of discussions with the state
delegates.

At the end of this process the committee deliberates and adopts con-
cluding observations that set out positive developments, areas of concern
and recommendations.45 This includes requesting the state party to inform
the committee concerned of measures taken to implement its recommenda-
tions within a certain time period. For example, the HRCtee identifies a
number of important recommendations that states should implement within
one year and which are supervised by a follow-up rapporteur who draws up
follow-up reports.46 The state party may respond to the concluding observa-
tions, an option that is often used by states, primarily to object to some find-
ings or recommendations made.47 Next, the state party is obliged to submit
further (periodic) reports (the period varies under the various rules of proce-
dures, from two years (CERD) to five years (most treaty bodies)).48 Period-
ic reports are more targeted in nature. States are expected to report on rele-
vant developments in the reporting period and to set out what measures they
have taken to comply with the recommendations made in the preceding
concluding observations of the treaty body concerned. Following the initia-
tive of the CtAT in 2007, the HRCtee and the CMW introduced a new op-
tional reporting procedure ‘whereby [the HRCtee] would send states parties
a list of issues … and consider their written replies in lieu of a periodic re-
port’.49 This measure was introduced to make reporting more targeted and
efficient, and initial responses by states parties were favourable, resulting in
an increase of reports submitted.50 Upon receipt of the report the reporting
cycle continues as set out above.

The increased participation of civil society actors has considerably
changed the nature of the reporting procedure. NGOs and others can play an
important role in the review of law and practice during the preparation of
reports. Ideally, this already constitutes part of a broader domestic dialogue
about a state’s human rights performance.51 Indeed, some states involve
NGOs, national human rights institutions and others at the drafting stage,



but the practice is far from uniform. Where it is based on a genuine dia-
logue rather than consultation for the sake of it this practice has the poten-
tial to result in a contextualised report reflecting existing challenges and
shortcomings. This stands in contrast to reports that simply restate the law
or use selective and often irrelevant information, or otherwise do not
present an accurate picture of affairs. The treaty bodies have responded to
such shortcomings through the adoption of detailed guidelines and by pur-
suing dialogue with state delegates, as well as, on occasion, by requesting
supplementary reports. However, states frequently appear either unable or
unwilling to provide a sufficiently detailed and/or accurate report.52 The in-
formation provided by UN agencies, NGOs and others provides an impor-
tant counterweight and alternative source of information.53 Drawing on a
rich pool of information enables treaty bodies to identify a list of issues that
are relevant in light of the actual practice and to ask probing questions dur-
ing the constructive dialogue.54 This includes highlighting specific cases or
incidents that have been taken up by treaty bodies to illustrate systemic
problems, enhance engagement and make follow-up more targeted.55

The increased level of engagement is frequently reflected in the con-
cluding observations of treaty bodies. Concluding observations, that is the
‘verdict’ of the treaty body, are often the most contentious part of the re-
porting process. Inevitably, such observations raise issues and include rec-
ommendations that are objected to by states. Irrespective of what one con-
siders to be the legal nature of concluding observations – positions range
from an ‘authoritative pronouncement on whether a state has or has not
complied with its obligations’56 to mere opinions or recommendations57 –
they will have to be sufficiently specific, practical and persuasive to com-
mand the authority needed to enhance the prospect for implementation.58

This includes the soundness of the legal arguments made, which have at
times been the subject of controversy. A prominent example is the United
States’ (US) disagreement over the interpretation of the law by the HRCtee.
The latter’s concluding observation had challenged several of the states par-
ties’ interpretations of its obligations in the context of counterterrorism op-
erations, including the definition of torture and the applicability of the IC-
CPR to the Guantánamo Bay detention regime.59 This was a highly politi-
cised incident that directly challenged the foundations of the extraordinary
legal regime that the then US government had sought to erect. More gener-



ally, however, it is clear that concluding observations can be highly authori-
tative and are increasingly referred to in legal arguments made and in ju-
risprudence on human rights issues, such as by the ICJ in the Wall case.60



Interview 5.1  Using Shadow Reports to Promote Gender
Equality and Combat Sexual Violence: South Africa

(Lesley Ann Foster)

Gender discrimination, sexual violence and other de jure or de facto
violations of women’s rights constitute major problems in South
Africa. In 2011 South Africa was due for review before CtEDAW.
Several NGOs used the opportunity to submit alternative reports,
including an NGO shadow report.1 CtEDAW issued its concluding
observations on the report on 5 April 2011.2 The following is an in-
terview with Dr Lesley Ann Foster, executive director of the Masi-
manyane Women’s Support Centre,3 which took the lead in pre-
paring the NGO shadow report.

What did you hope to achieve by submitting the shadow report?
The then UN Special Rapporteur on Violence against Women, Rad-
hika Coomaraswamy, had visited South Africa saying that it had the
highest levels of violence against women in the world for a country
not at war. This remark, together with the group’s own knowledge
and experience, provided sufficient motivation for us to focus on
this issue. Another thing that counted in the group’s favour was that
violence against women had been raised high on the political agenda
and it had been acknowledged as one of the most critical issues fac-
ing the country. We adopted a broad understanding of violence
against women. It encompassed many other facets of women’s
rights, such as education, employment, literacy, health, welfare and
similar issues, all with links to violence against women. Our main
objective was to see a strengthening of the state’s response to vio-
lence against women. We had identified various challenges in the
implementation of state policies and called for a better legislative
framework as well as improved institutional arrangements.



How did you succeed in having so many NGOs join the
endeavour?
We started off with a strong network of partner organisations. Next
we purposefully identified the groups we knew should be included.
Anyone else could join, so when groups expressed an interest we let
them be a part of it. We asked various organisations to conduct the
focus group discussions or participate in the field work. This includ-
ed marginalised groups, including people working on lesbian, gay,
bi-sexual and transgender (LGBT) issues, a transgender group and a
sex workers group. We did not contact the group of disabled women
whom we work with and this was a gap in our recent report. We
made sure that everyone was given the opportunity to input into the
process. We went into communities and trained women’s groups on
the principles of the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) and then invited them to
participate in the process. All of this made it possible to draw people
into developing the shadow report and participating in different
ways in the process.

What was the division of labour between NGOs in preparing the
report?
The approach of how to write a report on violence against women
generated much discussion. An audit of the available skills was
done. The group had medical expertise, legal expertise, media, edu-
cation, financial and advocacy and lobbying skills. Most of the
group had strong links to various networks. It was also helpful that
they came from different provinces within the country so were able
to provide information on violence against women in different geo-
graphical, social, cultural and political settings.

How did you ensure the accuracy of information used?
We recorded the focus group discussions using electronic tools
(video and recording devices). We also used published research and
official state documents. All those involved in the process were
briefed on the CEDAW and provided training on research, which
helped in selecting and verifying relevant information.



How was the report received and used by the committee?
The final report was distributed to all the participating organisations
throughout the country and every government minister and depart-
ment was sent a copy. This was done after the report was sent to the
CEDAW committee members. There were very audible grumblings
in government circles about the report and some attempts were
made to discredit the information contained in it. A harsh attack by
the head of the government delegation was made to one of our rep-
resentatives whom she knew well. The attack centred on her view
that we were out of order in providing alternative information and
that we should have been supportive of the government as it was a
government of the people for the people. She did not accept our
view that we had an important monitoring role to play.

The report was read by the CEDAW committee members. We
then had a lunch briefing with the committee prior to our state re-
porting. They asked for clarifications on issues raised in the report
and asked us to elaborate our concerns. They asked us what ques-
tions should be put to our state. This was very useful and extremely
powerful. Eighteen out of the final twenty-six recommendations
made by the CtEDAW focused on aspects of violence against
women as highlighted in the NGO shadow report. Perhaps one of
the most significant concluding comments was the suggestion that
the South African government develop specific equality legislation.
All of the concluding comments were sound suggestions which the
group welcomed.

Some members of the group travelled back to South Africa with
the government delegation. During the trip some discussion took
place and the delegation acknowledged that the presence of the
NGO delegation was a good thing. The representatives said that the
concluding comments gave the delegation bargaining tools for
greater political commitment and resource allocation for addressing
women’s rights in the country. They realised that if the report had
been accepted without an honest critique and recommendations it
would have led to complacency within government. This was an im-
portant shift.



Are you using the concluding observation in domestic advocacy,
if so, how and with what impact?
We are currently disseminating the concluding observations. We
have a national advocacy strategy in place to take up some of the
issues on an ongoing basis. We are exploring further use of the con-
vention, such as by applying the Optional Protocol to the CEDAW.
We are also considering requesting an inquiry into some forms of
discrimination in the country. The government has taken some ac-
tion. It used the report to develop a strategy for addressing violence
against women in the country, including research on lived realities
of women. Extensive legislative reform took place and more than
4,000 laws were reviewed to ensure non-discrimination against
women and girls. Equality legislation was developed but has not as
yet been passed. Extensive programmes have been established in the
country to support women and girls who are victims of gender-
based violence. Research has been commissioned by the national
government to develop the data systems related to violence against
women.

What are the lessons you learned from the process?
Shadow reporting is a vital strategy for getting international atten-
tion on the plight of women in your country. We learned that you
have to be prepared and you need to understand how the system
works. We also learned that the work after the reporting session is as
important as the development of the shadow report. One needs to
use every opportunity to teach women about discrimination and in-
equality. Finally, we have learned that the state and women them-
selves do not have a strong enough understanding of discrimination.

1 South African NGO Shadow Report, submitted to the CEDAW
Committee’s 48th Session (17 January–4 February 2011) online, at
https://tbinternet.ochr.org/Treaties/CEDAW/Shared%20Documents/
ZAF/INT_CEDAW_NGO_ZAF_48_10363_E.pdf.

2 UN doc. CEDAW/C/ZAF/CO/4.

https://tbinternet.ochr.org/Treaties/CEDAW/Shared%20Documents/ZAF/INT_CEDAW_NGO_ZAF_48_10363_E.pdf


3 Now Masimanyane Women’s Rights International, www.masi-
manyane.org.za.

5.3.2 Strengthening the Reporting Procedure

Non-compliance with treaty reporting is one of the notorious, systemic
challenges confronting the UN human rights treaty system. Many states
have failed to submit any reports or submitted them several years after they
were due.61 The reasons for this are both state-specific and systemic. States
may lack the political incentive or have limited capacity, including lack of
adequate data, to submit reports in time. The treaty bodies have limited
‘enforcement’ powers and there is no apparent political cost for late submis-
sions, unlike with the universal periodic review (UPR) which is a much
more state-driven political process.62 One major problem facing the system
is the growing number of reporting obligations that states find increasingly
difficult to meet.63 The treaty bodies and the OHCHR have taken a series of
measures to address non-reporting and delays.64 These include supporting
states in building their capacity to prepare and submit reports, encouraging
states to submit core documents65 and offering states the possibility to re-
port on a list of issues rather than submitting a full periodic report.66 Treaty
bodies may ‘name and shame’ late or non-reporting states, or decide to con-
sider the situation in a state even in the absence of a report on the basis of
other information received.67 In practice, the threat of doing so has often
been sufficient to prompt a state to engage and ultimately submit a report.68

This demonstrates a degree of effectiveness which ironically may generate
the reverse problem. The treaty bodies themselves may not have the capaci-
ty to consider reports within a reasonable time if reporting were to increase,
which would in all likelihood considerably add to the already existing back-
log.69

http://www.masimanyane.org.za/


This challenge, together with concerns about adequate coordination
and lack of impact of treaty bodies, led to a concerted review process in the
2000s.70 In the course of this process the OHCHR proposed the establish-
ment of a unified standing treaty body. It argued that the creation of such a
body would

provide … a framework for a comprehensive, cross-cutting and holistic
approach to implementation … a consistent approach to interpretation
of provisions in the treaties … extend … the period of the dialogue …
members … be available on a permanent basis … be more visible …
[provide a] unified monitoring structure.71

In addition, a comprehensive, overall assessment of the
implementation of international legal obligations under human rights
treaties for countries in one single document … would be more likely
to attract heightened attention from political bodies such as … [the]
Human Rights Council or the Security Council.72

In spite of these apparent advantages the proposal did not garner much
support. This was due to concerns that it might undermine protection for
specific rights and that the attempt to integrate all treaties would be fraught
with difficulties. In 2009 the UN High Commissioner for Human Rights ini-
tiated a treaty body strengthening process involving a range of relevant
stakeholders, with a major focus on measures aimed at harmonising the
working methods of treaty bodies, as expressed in the Dublin Statement on
the Process of Strengthening of the United Nations Human Rights Treaty
Body System.73 NGOs welcomed this process and submitted a number of
proposals to make the system more visible and accessible for NGOs to con-
tribute.74 The process culminated in a major report by the UN High Com-
missioner for Human Rights in 2012, which compiled a series of recom-
mendations. These included: establishing a comprehensive reporting calen-
dar … enhancing independence and impartiality of members and strength-
ening the election process; establishing a structured and sustained approach
to capacity-building for States parties for their reporting duties … increas-
ing accessibility and visibility of the treaty body system, through webcast-
ing of public meetings and use of other new technologies; a simplified fo-
cused reporting procedure … alignment of other working methods to the



maximum extent without contradicting the normative specificities of the
treaties; limitation of the length of documentation.75

There is a clear understanding of the problems and needs as reflected
in the measures suggested. These include availability of greater resources to
respond to the increased workload resulting from the expansion of treaty
bodies and states parties, improved communications, more targeted report-
ing and follow-up and better coordination between the treaty bodies.76 In
2014, the UNGA adopted resolution 68/268, which draws on the High
Commissioner’s proposals and sets out a series of measures to be put in
place whose effectiveness is to be reviewed periodically.77

These measures, if implemented, would contribute to enhanced effi-
ciency. However, it is questionable whether they will be sufficient to satis-
factorily address the underlying factors, particularly fragmented mandates,
limited powers and the low visibility of UN treaty bodies. This raises the
more fundamental question of whether the current system is based on struc-
tures and processes that can be successfully strengthened or whether it suf-
fers from systemic shortcomings that require a radical rethink and reforms.
The risks to the human rights treaty body architecture inherent in such dras-
tic changes have acted as a bulwark that has kept the current system in
place. Ongoing concerns, if not frustration, with a system seen as dysfunc-
tional may give renewed impetus to the idea of a unified standing treaty
body, or even a World Court of Human Rights,78 which several observers
believe would be the authority needed to give human rights the standing it
warrants at UN level.

It would seem tempting to dismiss the reporting procedure as an oner-
ous and futile ‘soft’ mechanism that generates the illusion of progress but in
reality produces a dialogue that allows states and other actors in the system
to be seen as doing something while largely maintaining the status quo.
However, for all its apparent and supposed weaknesses the reporting proce-
dure has become an integral part of the system that has contributed, at least
to some degree, to the promotion and protection of human rights. It has
within its confines: (1) produced an impressive source of information and
record in respect of states’ implementation of their human rights treaty
obligations; (2) advanced to varying degrees the interpretation and under-
standing of rights and obligations under the various treaties; (3) provided a
forum and instrument for human rights advocacy; and (4) contributed to



some changes in law and practice, although the state record of implement-
ing recommendations is patchy.79 In addition to strengthening the technical
aspects of reporting in order to increase efficiency, the main task for treaty
bodies is to enhance implementation. This includes better visibility and
most importantly fostering practices that enable domestic actors, particular-
ly civil society, to use the process as an advocacy tool to improve the hu-
man rights situation in the country concerned.

Questions

1. Is the reporting system fundamentally flawed or simply in the
process of becoming an effective means of monitoring of, and
engagement on, states’ human rights record?
2. What is the evidence that the model of ‘constructive dialogue’
adopted by the treaty bodies has really been constructive?
3. Would the establishment of a unified standing body proposed
by the OHCHR constitute the breakthrough needed to substan-
tially strengthen the reporting procedure or would it weaken the
more targeted protection existing human rights treaty bodies
are mandated to provide?
4. What are the strategic openings and challenges for NGOs in
the reporting process?

5.4 General Comments/Recommendations
General comments (also referred to as general recommendations by the
CtEDAW and the CERD) are written instruments that treaty bodies adopt,
with varying frequency, to set out their views as to the rights and obliga-
tions under the treaty concerned.80 These comments are an integral aspect
of the treaty body practice and a vital tool for the interpretation of the re-



spective treaties. The practice of adopting general comments was pioneered
by the CERD in 1972, based on the power of treaty bodies to make general
recommendations in relation to their function of examining states parties’
reports.81 This direct link was particularly evident in the first generation of
general comments that specified states parties’ reporting obligations. Subse-
quently, general comments have become instruments that enable treaty bod-
ies to interpret treaty provisions with a view to promoting effective rights
protection and the implementation of treaties. They can serve a number of
purposes, combining legal analysis with important policy and practice di-
rection functions.82

The adoption of a general comment typically involves a number of
stages that are followed with some variation by all treaty bodies. A member
or members of a treaty body propose(s) the drafting of a general comment.
If this proposal is supported, a member or a group composed of several
members is tasked with preparing a draft or drafts for consideration by the
committee. The draft is then further revised and formally adopted after a
detailed discussion of its contents.83 In this process the committee consults
with a range of actors from within the UN system, such as specialised agen-
cies, and from without, such as NGOs.84 In practice, general comments are
the outcome of particular dynamics within the treaty body. Is there a readi-
ness to use general comments generally or in relation to a particular issue?
Who is taking the lead? How well-informed and capable are the drafters?
And how successfully does the body overcome any differences to produce
an authoritative draft?

The practice of adopting general comments differs markedly between
committees. Whereas many bodies adopt one general comment every two
years on average, others, notably the CtAT, have only adopted four in over
twenty years. The HRCtee had adopted an impressive number of thirty-six
general comments by April 2019, and these constitute an important guide to
its understanding of the ICCPR.85 These comments broach the obligation of
states parties under the Covenant and the Optional Protocol, reporting
obligations, general questions such as reservations and the majority of sub-
stantive rights (including revised comments in relation to several important
articles). Compared to the initial, rather cursory, general comments of treaty
bodies, the more recent ones are greatly substantive. They include at times
detailed analysis of the treaty bodies’ jurisprudence and relevant in-



ternational law as well as consideration of topical themes, such as
sanctions,86 non-citizens,87 refugees,88 as well as children and HIV/AIDS.89

General comments have served to clarify the fundamental norms of a treaty,
such as the application of non-discrimination to violence against women,90

and the relationship between torture and other forms of cruel, inhuman or
degrading treatment or punishment.91 In an innovative step, in November
2014 the CtRC and the CtEDAW adopted a joint general
recommendation/general comment on harmful practices.92 The CtRC has
also adopted two joint general comments, with the CMW, in the context of
international migration.93 General comments can act as key reference points
for states parties, such as on the nature of their obligations, and others
where they articulate important principles of international law.94 This func-
tion has been particularly valuable for bodies that do not (or did not) have
the competence to hear complaints. The CESCR in particular has used its
general comments to develop a sophisticated understanding of states
parties’ obligations necessitated by the controversies surrounding the nature
of economic, social and cultural rights and of corresponding obligations,95

which in turn has been referred to in national jurisprudence.96

General comments are not binding or vested with any formal legal sta-
tus. Instead, they are widely seen as interpretations of the respective treaties
by an authoritative body, which may also serve to restate and clarify its ju-
risprudence.97 As such, general comments have become influential not only
for the practice of treaty bodies but also because they are cited as authorita-
tive in the jurisprudence of other national and international bodies.98 It is
therefore apt to refer to general comments as ‘important instruments in the
lawmaking process of the [Human Rights] Committee’99 and compare them
to advisory opinions.100 Indeed, the ICJ believes that ‘it should ascribe
great weight to the interpretation adopted by this independent body [the
HRCtee] that was established specifically to supervise the application of
that treaty’.101

The legitimacy of general comments has been attributed to a number
of factors, which a recent study based on a series of interviews with com-
mittee members identified as determinacy, symbolic validation, coherence,
adherence and democratic decision-making.102 While many general com-



ments have been favourably received, their authority has been challenged in
some notable instances. The HRCtee’s General Comment 24 is an example
that elicited considerable controversy. Several states, namely the United
Kingdom (UK), the USA and France, took exception to the HRCtee’s posi-
tion that it, rather than the states parties themselves, has the competence to
decide on the validity of reservations, as has been the traditional under-
standing in international law.103 The General Comment was the subject of
close scrutiny and questions were raised about the Committee’s reasoning
and limited legal analysis.104 Such reactions generate moments of tension
that can damage the relationship between states and treaty bodies and serve
to undermine the latter’s authority. However, the committees, being the
guardians of the treaty in question, also have a responsibility to strengthen
the effectiveness of human rights treaties. Using general comments to break
new ground to this effect can be a risky undertaking, but may over time be
vindicated if a sufficient number of relevant actors subscribe to the treaty
bodies’ position, which in turn generates momentum for others to follow.105

5.5 Complaints Procedures and Jurisprudence of
Treaty Bodies

5.5.1 Overview
Treaty-based complaints procedures (individual and inter-state communica-
tions) are an important means to monitor compliance of states parties with
their obligations and to develop the law under the respective treaty. Impor-
tantly, and exceptionally as compared to other areas of international law,
individual complaints procedures provide victims of human rights viola-
tions with a remedy at the international level.106 This is in contrast to relat-
ed areas, such as international refugee law and international humanitarian
law, where no comparable treaty bodies and procedures exist. However, UN
human rights treaty bodies are not vested with the automatic competence to
consider communications. They can only deal with individual cases where
states parties make a declaration to this effect or become parties to an op-
tional protocol.107 The lack of a compulsory complaints procedure reflected



the reluctance of states to expose themselves to any scrutiny other than the
reporting procedure. This has slowly changed as many states (with some
significant exceptions, see further below) have now recognised the compe-
tence of treaty bodies to consider complaints of alleged human rights viola-
tions.108

Procedures for inter-state cases before the various treaty bodies differ.
Communications may be heard by the committee concerned (Convention
against Torture (CAT), International Convention on the Protection of the
Rights of All Migrant Workers and Members of Their Families (ICRMW)
and the International Convention for the Protection of All Persons from En-
forced Disappearance (CPED))109 or dealt with by ad hoc conciliation com-
missions (International Convention on the Elimination of All Forms of
Racial Discrimination (ICERD) and ICCPR110). Disputes regarding the in-
terpretation and application of the respective treaty may be settled through
negotiation, arbitration, or, ultimately, referral to the ICJ (ICERD, CEDAW,
CAT, ICRMW and CPED).111 The rather elaborate UN treaty system for in-
ter-state complaints has not been used. This may appear odd at first sight
because states included the relevant provisions in the first place and a num-
ber of states parties have made declarations accepting the complaints proce-
dures concerned. States’ reluctance to use formal inter-state procedures be-
fore treaty bodies to resolve disputes may be attributed to a preference for
political bodies, such as the UN Human Rights Council (HRC), to address
human rights concerns and a desire to avoid adverse diplomatic repercus-
sions. However, there have been a growing number of inter-state cases over
the breach of human rights obligations before other courts, namely the Eu-
ropean Court of Human Rights (ECtHR) and the ICJ.112 Notably, in several
judgments, the ICJ adjudicated cases with reference to the ICCPR, among
other applicable sources.113 This suggests that states prepared to use formal
proceedings prefer to resort to courts, where possible. The reason for this
may be the prospect of obtaining a binding judgment that carries greater
weight than quasi-judicial or other dispute settlement procedures for inter-
state cases provided for in the UN human rights treaty system.

By April 2019 eight treaty bodies had the competence to receive indi-
vidual communications. Individual complaints mechanisms are either pro-
vided for in the respective treaty, such as ICERD, CAT, ICRMW (procedure
not in force as of April 2019) and CPED,114 or in an optional protocol, as is



the case with the ICCPR and the Convention on the Rights of Persons with
Disabilities (CRPD). The Optional Protocols to the CEDAW (1999), the In-
ternational Covenant on Economic, Social and Cultural Rights (ICESCR)
(2008) and the Convention on the Rights of the Child (CRC) (on complaints
procedure) (2011) were adopted twenty years, forty-two years and thirty-
two years respectively after the adoption of the treaty setting out the sub-
stantive rights. This time lag shows that the acceptance of individual com-
plaints procedures is often the outcome of protracted processes. These pro-
cesses are usually driven by a range of actors comprising civil society or-
ganisations, like-minded states parties, UN bodies and individual experts,
who frequently encounter considerable obstacles when advocating changes
to the system. These include objections based on the supposed lack of justi-
ciability of rights (ICESCR)115 and the reluctance to vest bodies such as the
CtEDAW with the power to consider complaints in what are seen as sensi-
tive areas. The challenges surrounding the recognition of an individual
complaints procedure were also evident in recent debates in the HRC con-
cerning an optional protocol to the CRC.116

The level of state acceptance of the various treaty bodies’ competence
to consider communications varies considerably.117 There is a significant
regional imbalance which undermines the universal reach of procedures.
The USA, India, China and Middle Eastern states in particular have not ac-
cepted the competence of treaty bodies to receive complaints against them.
Even where states have recognised such competence, there are sizeable dif-
ferences in the number of communications that reach the various commit-
tees. The HRCtee has dealt with by far the most complaints, followed by
the CtAT, CERD, CtEDAW and CtRPD.118 The respective committee(s) of-
ten plays a valuable role for some countries or in some regions while it may
be of marginal interest in others. In this context, it is important not to see
the number of communications brought against a particular state as a reli-
able indicator of the seriousness of the human rights situation in a country,
though this may constitute one factor influencing whether or not cases are
brought. Other factors include awareness, the presence of activist lawyers
and NGOs taking up cases, the availability of effective domestic remedies
that make recourse to the treaty bodies unnecessary, a preference for region-
al procedures where available and the degree of belief in the utility of the



procedure.119 Finally, state acceptance of complaints procedures has not au-
tomatically translated into compliance with decisions made.120

5.5.2 The HRCtee

Of the 172 states parties to the ICCPR, 116 had become parties to the op-
tional protocol as of 1 May 2019. The HRCtee had found 975 violations in
a total of 2,474 communications with respect to 89 states as of March
2016.121 It has developed an impressive body of jurisprudence that has been
marked by its response to systemic and/or serious violations in several
countries and regions and by the development of its case law on particular
rights. The 1970s and 1980s were characterised by a large number of deci-
sions against Uruguay in cases involving torture and enforced disappear-
ances.122 Colombia and Zaire (now Democratic Republic of the Congo) fea-
tured prominently in the 1980s in respect of serious violations committed in
the course of conflict and dictatorship.123 Jamaica in the late 1980s and
throughout the 1990s and Trinidad and Tobago in the 1990s and 2000s were
the subject of dozens of views, particularly in respect of the death penalty
regime in place in both countries. These included findings that the mandato-
ry death penalty was incompatible with the right to life, an emphasis on
compliance with the right to a fair trial as prerequisite for the imposition of
the death penalty and holding that the so-called death row phenomenon may
constitute inhuman and degrading treatment.124

In the 2000s and 2010s the geographic focus broadened. It has includ-
ed Australia (particularly in relation to immigration detention);125 Algeria
and Libya (particularly enforced disappearances);126 Belarus (denial of var-
ious rights resulting from political repression);127 Central Asian states, par-
ticularly Tajikistan, Kyrgyzstan and Uzbekistan (mainly torture and imposi-
tion of the death penalty following an unfair trial);128 Russia (multiple vio-
lations);129 and several Asian states, particularly Nepal (multiple violations,
particularly conflict-related violations, including enforced
disappearance),130 the Philippines and Sri Lanka (mainly in relation to the
death penalty before its abolition in the Philippines, as well as torture, arbi-



trary arrests and detention and unfair trials).131 The HRCtee has over the
years also heard a number of complaints in relation to particular states for
which it constitutes the only available international complaints procedure.
This included Spain in respect of the right to an appeal as part of the right to
a fair trial, primarily because Spain had until 2009 not been a party to Pro-
tocol no. 7 to the European Convention on Human Rights (ECHR), which
recognises such a right.132

A large number of cases before the HRCtee concern articles 2, 6, 7, 9,
10 and 14, which reflects the prevalence and close nexus of arbitrary deten-
tion, torture, other ill-treatment and enforced disappearance, or unfair trials
and the death penalty, as well as the lack of effective remedies. The HRCtee
has made an important contribution to the international jurisprudence in this
respect.133 It has also adopted a number of influential views in respect of
other articles, including on freedom of expression,134 freedom of
religion,135 non-discrimination136 and minority rights.137

The HRCtee’s jurisprudence constitutes an authoritative record of vio-
lations in the cases brought before it. While the value of its views as a rem-
edy for individuals has been undermined by limited state compliance,138 it
has vindicated claims, set precedents and served as an advocacy tool for
tackling systemic violations.139 In conjunction with the reporting system its
jurisprudence has eroded the acceptability of certain practices. This has
contributed to changes in the practice of states parties, such as the suspen-
sion or abolition of the death penalty.140

The views of the HRCtee have been referred to by other courts, includ-
ing the ICJ, human rights treaty bodies, other UN bodies, national courts
and others.141 The importance of the ICCPR as part of the International Bill
of Human Rights, the nature of issues raised before the Committee and the
standing of individual committee members have all contributed to the au-
thority that the HRCtee’s jurisprudence generally commands. However,
there are several grounds on which the HRCtee’s jurisprudence can be, and
has been criticised, including by its own members. These include its han-
dling of facts and evidentiary problems – the HRCtee has no fact-finding
capacity and relies on written submissions rather than hearings – and the
paucity of its reasoning, generally attributed to the limited time and re-
sources available and the search for consensus. Critics also mention taking



positions that have far-reaching consequences with limited explanation and
reference to the jurisprudence of other bodies.142

5.5.3 Breadwinners, Social Security and Discrimination: Zwaan-de
Vries v. The Netherlands

The author, Mrs F. H. Zwaan-de Vries, was denied benefits under the Dutch
Unemployment Benefits Act in 1979/1980, which excluded married women
‘who were neither breadwinners nor permanently separated from their hus-
bands’, but not married men.143 The legislation had been based on the view
that ‘all married men who had jobs could be regarded as their family’s
breadwinner’. In 1985, in implementing a European Economic Community
Council directive, the Netherlands amended its legislation in order to pro-
vide for equal treatment. The author argued that she had been a victim of
discrimination (article 26 ICCPR) in relation to social benefits. In response,
the state party posed the question of whether the way it had fulfilled its
obligations under article 9 (right to social security) in conjunction with arti-
cles 2 and 3 ICESCR could become, by way of article 26 ICCPR, the object
of an examination by the HRCtee. It further argued that if the Committee
were to find article 26 ICCPR applicable, the article would need to be inter-
preted so as to impose simply an obligation of periodic review to ensure
that a state took measures to progressively eliminate discrimination in its
national legislation. In addition, the state party claimed that the notion of
breadwinner was not discriminatory as the provisions of the Act were
‘based on reasonable social and economic considerations which are not dis-
criminatory in origin’.

On the merits, the Committee held that:

article 26 does not merely duplicate the guarantees already provided
for in article 2. It derives from the principle of equal protection of the
law without discrimination, as contained in article 7 [UDHR], which
prohibits discrimination in law or in practice in any field regulated and
protected by public authorities. Article 26 is thus concerned with the
obligations imposed on States in regard to their legislation and the
application thereof … what is at issue is not whether or not social



security should be progressively established in the Netherlands but
whether the legislation providing for social security violates the
prohibition against discrimination contained in article 26 and the
guarantee given therein to all persons regarding equal and effective
protection against discrimination. The right to equality before the law
and to equal protection of the law without any discrimination does not
make all differences of treatment discriminatory. A differentiation
based on reasonable and objective criteria does not amount to
prohibited discrimination within the meaning of article 26 … Under
[the Act] a married woman, in order to receive … benefits, had to
prove that she was a ‘breadwinner’ –a condition that did not apply to
married men. Thus a differentiation which appears on one level to be
one of status is in fact one of sex, placing married women at a
disadvantage compared with married men. Such a differentiation is not
reasonable …144

The case set an important precedent for the interpretation of article 26 IC-
CPR, giving it a broad scope of application in relation to any legislation,
even where the latter purports to regulate social rights. The finding of dis-
crimination was the inevitable consequence of this interpretation given the
outdated terms of the law. It was facilitated by the fact that the Netherlands
had already changed the very legislation to provide for equal treatment,
which constituted an implicit acknowledgement. The Netherlands reacted
strongly to the decision and even threatened to withdraw from the Optional
Protocol to the ICCPR.145

While the Netherlands ultimately refrained from denouncing the Op-
tional Protocol, other states such as Jamaica, Guyana and Trinidad and To-
bago have done so. It is clear that the HRCtee has to tread a fine balance.
The acceptance of its views in a given case, and of the legitimacy of the
HRCtee as a quasi-judicial body, depends to a considerable degree on the
persuasiveness of its views, which require careful reasoning where they
seemingly depart from widely held understandings. Zwaan-de Vries v. The
Netherlands broke important ground in this regard.146

5.5.4 The CERD



Fifty-eight of the 179 states parties had made a declaration under article 14
of the ICERD (recognising CERD’s competence to hear individual com-
plaints) as of 11 May 2018.147 The CERD has registered a much lower
number of complaints than the HRCtee (62 concerning 15 states parties by
May 2018), which shows that its complaints procedure remains under-
utilised.148 The majority of communications have concerned a few states
parties only (particularly Australia, Denmark, France, Germany, the Nether-
lands, Norway, Sweden and Slovakia). As a result, its jurisprudence has to
date not fully captured the manifold forms of violations and problems aris-
ing in the context of racial discrimination, which has limited its overall im-
pact. Nevertheless, the CERD’s decisions have highlighted inadequate re-
sponses to racial discrimination and racial hatred, such as the lack of effec-
tive investigations of racist incidents in Denmark,149 and of ‘reported state-
ments of racial discrimination’ in Germany150 as well as the tolerance of
hate speech in Norway.151 The CERD also dealt with cases such as the re-
moval of the word ‘Nigger’ from a sign put up in an Australian town in
‘honour of a well-known sporting and civic personality’ (the word ‘Nigger’
had been the latter’s nickname), which reflected that changed perceptions
can make the public display of certain words racially offensive.152 It further
found that practices such as mandatory HIV/AIDS and drugs testing for for-
eign native speaker teachers in Korea constituted a breach of the state
party’s obligation ‘to guarantee equality in respect of the right to work’.153

Importantly, in two employment-related cases, the CERD stipulated that
‘presumed victims of racial discrimination are not required to show that
there was discriminatory intent against them’.154

Within the given limitations, the CERD’s jurisprudence has con-
tributed to the clarification of the notion of racial discrimination, the differ-
ence between direct and indirect discrimination and the positive obligations
of states in response to (allegations of) racial discrimination, particularly the
nature of effective remedies.

5.5.5 Still Facing Discrimination: Durmic v. Serbia and Montenegro

In Koptova v. The Slovak Republic, the CERD found that two municipal
resolutions banning Romany families from entering the towns concerned



constituted a violation of article 5(d)(i) of the ICERD (prohibition of dis-
crimination in the enjoyment of civil rights, in particular ‘the right to free-
dom of movement and residence within the border of the State’).155 In Ms
L. R. et al. v. Slovak Republic (Dobsina), the cancellation of a low-cost
housing project for Romas following a hostile local petition was found to
constitute discrimination in relation to housing in violation of article 5(d)
(iii). In both cases there was a lack of effective remedy.156

In Durmic v. Serbia and Montenegro:

in 2000 the Humanitarian Law Center (HLC) carried out a series of
‘tests’ across Serbia, to establish whether members of the Roma
minority were being discriminated against while attempting to access
public places. It was prompted to such action by numerous complaints
alleging that the Roma were denied access to clubs, discotheques,
restaurants, cafes and/or swimming pools, on the basis of their ethnic
origin … two Roma individuals … and three non-Roma individuals,
attempted to gain access to a discotheque in Belgrade. All were neatly
dressed, well behaved and were not under the influence of alcohol.
Thus, the only apparent difference between them was the colour of
their skin. There was no notice displayed to the effect that a private
party was being held and that they could not enter without showing an
invitation. The two individuals of Roma origin were denied entry to the
club on the basis that it was a private party and they did not have
invitations. When the petitioner asked the security guard how he could
obtain an invitation there and then, he was told that it was not possible
and that the invitations were not for sale … The three non-Roma
individuals were all allowed to enter, despite having no invitations for
the so called private party and making this clear to the security
personnel at the time.157

A criminal complaint submitted to the Public Prosecutor to investigate a
case of racial discrimination did not result in any prosecution and a case
brought before the Constitutional Court remained pending for over fifteen
months without any response. Following a detailed discussion of challenges
to admissibility the CERD found a violation of articles 5(f) and 6 of the
ICERD, holding, inter alia, that:



The State party has … failed to establish whether the petitioner had
been refused access to a public place, on grounds of his national or
ethnic origin in violation of article 5(f) of the Convention. Owing to
the police’s failure to carry out any thorough investigation into the
matter, the failure of the public prosecutor to reach any conclusion and
the failure of the Court of Serbia and Montenegro even to set a date for
the consideration of the case some six years after the incident, the
petitioner has been denied any opportunity to establish whether his
rights under the Convention had been violated.158

The decisions cast an important spotlight on racial discrimination against
the Roma, demonstrating a pattern in which discriminatory acts are fol-
lowed by wholly inadequate responses of the authorities and judicial sys-
tems, effectively denying legal protection. They added to the growing evi-
dence of the systemic nature of this group-specific discrimination in the re-
gion and form an important part of broader efforts to combat discrimination
and the ‘rightlessness’ of the Roma.159

5.5.6 The CtAT

The competence of the CtAT to hear individual complaints pursuant to arti-
cle 22 CAT has been recognised by 68 of the 165 states parties as of May
2018.160 By 15 August 2015 the CtAT had concluded 539 cases, finding a
violation in 107 out of the 272 cases in which it rendered a decision. In to-
tal, 697 communications had been received regarding 34 states parties.161

The majority of complaints have concerned alleged violations of arti-
cle 3 CAT (refoulement) brought mainly against Australia, Canada, Den-
mark, France, the Netherlands, Sweden and Switzerland. The CtAT’s ju-
risprudence on article 3 includes several important decisions, including in
the context of extraordinary renditions,162 Dublin transfers in the European
Union context,163 and in relation to situations where the risk of torture em-
anates from non-state actors (Somalia).164 The Committee held that the cir-
cumstances of expulsion, here abandoning around ‘40 migrants some of
whom were severely injured, in the border area separating Morocco and



Mauritania without adequate equipment and with minimal supplies of food
and water, and forc[ing] them to walk some 50 kilometres through an area
containing anti-personnel mines’ constituted ill-treatment in breach of arti-
cle 16.165 The Committee has also specified states parties’ obligation to in-
vestigate allegations of torture effectively and to provide reparation, includ-
ing in several cases against Algeria,166 Burundi,167 Kazakhstan,168 Serbia
and Montenegro, Spain and Tunisia, which highlighted systemic shortcom-
ings.169 It considered the issue of acquiescence in respect of a state’s failure
to protect individuals against violence by non-state actors, namely mob vio-
lence against a Roma settlement in Montenegro,170 and prisoner-on-prison-
er violence in Venezuela.171 It also found that solitary confinement for
twenty-one days amounted to ill-treatment.172 In addition the CtAT has
ruled on the scope of universal jurisdiction as part of the ramifications of
the Habré case, the former Chadian president, accused of being responsible
for international crimes, who had fled to Senegal, which has engaged sever-
al treaty bodies and courts.173 These cases show the potential of CtAT to
contribute significantly to the jurisprudence on the prohibition of torture,
particularly if it engages in more in-depth considerations of the normative
questions posed in a given case rather than their cursory treatment that is
characteristic of some of its decisions.

5.5.7 Rendered Defenceless: Agiza v. Sweden

In 1998 Ahmed Hussein Mustafa Kamil Agiza, an Egyptian national, was
tried in absentia, convicted and sentenced to twenty-five years’ imprison-
ment for belonging to a terrorist group. In 2000 he claimed asylum in Swe-
den. Following the views of the Swedish security police, the government
denied him asylum. According to an investigation by the Parliamentary
Ombudsman he was deported to Egypt in 2001 on an aircraft provided by
the American Central Intelligence Agency. The complainant alleged that he
was tortured by the Egyptian state security officers upon his return. After
finding the complaint admissible, on the merits, the CtAT considered in de-
tail whether there was a substantial risk of torture upon the complainant’s
return, finding that:



it was known, or should have been known, to the State party’s
authorities at the time of the complainant’s removal that Egypt resorted
to consistent and widespread use of torture against detainees, and that
the risk of such treatment was particularly high in the case of detainees
held for political and security reasons … It follows that the state
party’s expulsion of the complainant was in breach of article 3 of the
Convention. The procurement of diplomatic assurances, which,
moreover, provided no mechanism for their enforcement, did not
suffice to protect against this manifest risk.174

Importantly, in its assessment of the procedural dimension of article 3, the
CtAT found that:

in order to reinforce the protection of the norm in question and
understanding the Convention consistently, the prohibition on
refoulement contained in article 3 should be interpreted the same way
to encompass a remedy for its breach, even though it may not contain
on its face such a right to remedy for a breach thereof … The nature of
refoulement is such, however, that an allegation of breach of that
article relates to a future expulsion or removal; accordingly, the right to
an effective remedy contained in article 3 requires, in this context, an
opportunity for effective, independent and impartial review of the
decision to expel or remove, once that decision is made, when there is
a plausible allegation that article 3 issues arise.175

On the facts, the CtAT found that the lack of judicial or independent admin-
istrative review of the government’s decision to expel the complainant con-
stituted a breach of article 3 CAT and that the state party had also violated
its duty under article 22 CAT to cooperate with the Committee.

Agiza v. Sweden set an important precedent in the jurisprudence on ex-
traordinary renditions, showing how states’ security cooperation under-
mines the prohibition of refoulement and exposes individuals to the risk of
torture.176 It proved to be influential in cases before other human rights
treaty bodies, particularly the largely similar Alzery case decided by the
HRCtee.177 Most importantly for the interpretation of CAT, the CtAT read a



general procedural obligation to provide an effective remedy into article 3
and the Convention as a whole, thereby strengthening legal protection, par-
ticularly against future violations.178

5.5.8 The CtEDAW

Of 189 states parties, 109 had recognised the competence of the CtEDAW
to hear complaints under the Optional Protocol to CEDAW as of 9 March
2018.179 The CtEDAW assumed its function of considering individual com-
plaints in 2001. It had decided relatively few cases (56) as of 24 January
2019 and these concerned a still limited, but increasing number of states
parties, with Austria, Belarus, Brazil, Bulgaria, Canada, Denmark, Finland,
Georgia, Hungary, Kazakhstan, Mexico, the Netherlands, Peru, the Philip-
pines, Republic of Moldova, Russia, Slovakia, Spain, Tanzania, Timor-
Leste and Turkey found to have violated their obligations under the
treaty.180 The CtEDAW’s jurisprudence has primarily addressed positive
obligations, particularly the duty to take effective action to provide protec-
tion against domestic violence,181 also in relation to children and child cus-
tody,182 and other sexual violence,183 including a case of femicide.184 The
CtEDAW dealt with a case on involuntary sterilisation of a Roma woman,
which highlighted the intersection between racial and gender-based discrim-
ination.185 It has also recognised intersectional discrimination in access to
health care as a violation,186 and in the case of an aboriginal woman who
did not have effective legal protection when seeking to regain her
property.187 In an important precedent, the CtEDAW found that the state
party’s condoning of discriminatory customary inheritance laws violated
multiple rights under CEDAW.188 The CtEDAW has strengthened reproduc-
tive rights in a case where a girl who had become pregnant as a result of
sexual abuse was denied surgery.189 In addition, it has addressed the re-
moval of maternity benefits190 and found violations in cases of stereotyping
in employment matters191 and criminal proceedings.192 The importance of
CEDAW in the custodial context was underscored in a case concerning hu-
miliating treatment of women and conditions in detention facilities.193 The



nature of these cases and the approach taken by the CtEDAW point to the
important role that it can play in strengthening the rights of women in in-
ternational human rights law.194

5.5.9 ‘We Don’t Believe You’: Vertido v. The Philippines

Karen Tayag Vertido alleged that she had been raped by the former presi-
dent of the Davao City Chamber of Commerce and Industry in March 1996.
She underwent a medical examination and complained to the police. The
case eventually reached a trial court where it remained pending from 1997
to 2005.195 Two experts testified that the author suffered from post-traumat-
ic stress disorder due to the rape. There were no further witnesses and the
accused claimed ‘that the sexual intercourse was consensual’. In April 2005
the Regional Court of Davao City acquitted the accused, relying on several
criteria established in a previous Supreme Court ruling.

After finding the case admissible the CtEDAW considered:

the author’s allegations that gender-based myths and misconceptions
about rape and rape victims were relied on by Judge Hofileña-Europa
in the Regional Court of Davao City in its decision … leading to the
acquittal of the alleged perpetrator, and will determine whether this
amounted to a violation of the rights of the author and a breach of the
corresponding state party’s obligations to end discrimination in the
legal process under articles 2(c), 2(f) and 5(a) of the Convention.196

It found that the length of the trial breached the author’s right to a remedy
in relation to article 2(c) CEDAW, stating: ‘while acknowledging that the
text of the Convention does not expressly provide for a right to a remedy,
[it] considers that such a right is implied in the Convention’.197 Further,
‘[t]he Committee finds that one of [the guiding principles applied in the
case], in particular, according to which “an accusation for rape can be made
with facility”, reveals in itself a gender bias … ’.198 Moreover:

It is clear from the judgment that the assessment of the credibility of
the author’s version of events was influenced by a number of



stereotypes, the author in this situation not having followed what was
expected from a rational and ‘ideal victim’ or what the judge
considered to be the rational and ideal response of a woman in a rape
situation … [the author had reacted ‘both with resistance at one time
and submission at another time’, which the judge saw as
contradictory]. Further misconceptions are to be found in the decision
of the Court, which contains several references to stereotypes about
male and female sexuality being more supportive for the credibility of
the alleged perpetrator than for the credibility of the victim.199

Moreover, ‘[w]ith regard to the definition of rape, the Committee notes that
the lack of consent is not an essential element of the definition of rape in the
Philippines Revised Penal Code … rape constitutes a violation of women’s
right to personal security and bodily integrity and that its essential element
was lack of consent’.200 The Committee then recommended that the state
party pay compensation to the author and undertake far-reaching reforms in
its legislation on rape and procedures in rape cases, including:

Appropriate training for judges, lawyers, law enforcement officers and
medical personnel in understanding crimes of rape and other sexual
offences in a gender-sensitive manner so as to avoid revictimization of
women having reported rape cases and to ensure that personal mores
and values do not affect decision-making.201

The views of the Committee provide an anatomy of how a legal system fails
rape victims. Given the prevalence of gender stereotypes worldwide the de-
cision reaffirms the Committee’s understanding of rape and clarifies states
parties’ obligations to treat rape cases in an expeditious and non-discrimina-
tory manner. While not explicitly referring to it, the case can be viewed in
light of judgments by other bodies, such as the ECtHR in M. C. v. Bulgaria
(ECtHR) (2005), in which states failed in their positive obligation to ade-
quately respond to rape allegations. It therefore forms part of a growing ju-
risprudence that both exposes domestic failings in rape cases and helps in
developing best practices.



5.5.10 The CtRPD

Ninety-two of the 177 states parties to the CRPD were, as of 21 September
2018, also parties to its Optional Protocol that recognises the competence to
hear complaints brought by or on behalf of victims or groups of victims
claiming to be victims.202 Following the coming into force of the Optional
Protocol to the CRPD, the CtRPD had, by September 2018, decided 26 cas-
es that had been brought against Argentina, Australia, Austria, Brazil, Den-
mark, Germany, Hungary, Italy, Lithuania, Saudi Arabia, Sweden, Tanzania
and the UK, finding violations in 16 cases.203 The cases highlighted a series
of shortcomings in the law and practice of states parties that fail to take the
rights of persons with disabilities adequately into consideration. Denial of
reasonable accommodation, i.e. ‘necessary and appropriate modification
and adjustment not imposing a disproportionate or undue burden, where
needed in a particular case, to ensure to persons with disabilities the enjoy-
ment or exercise on an equal basis with others of all human rights and fun-
damental freedoms’ (article 2 CRPD), was at issue in several cases. In its
first case, the CtRPD addressed a conflict of interest, with the state privileg-
ing public interest, that is the city development plan, over the applicant’s
interests to use the land to build facilities for essential hydrotherapy.204 The
state’s failure to address the specific circumstances and needs of the appli-
cant in its planning policy was found to have violated the applicant’s rights
under the Convention. States parties had also violated their obligation to
provide reasonable accommodation in cases concerning access of visually
impaired persons to their bank accounts (see further 5.5.11), lack of equal
recognition and failure to be properly represented in court,205 refusal to pro-
vide Auslan interpretation to enable participation of deaf people in jury ser-
vice,206 and conditions of detention that lacked accessibility to facilities and
services.207 Hungary’s fundamental law ‘which allows courts to deprive
persons with intellectual disability of their right to vote and to be elected’,
and the deprivation of the six authors who suffered from ‘intellectual dis-
ability’ of their right to vote, was held to violate the right to equal recogni-
tion before the law and the right to participate in political and public life.208

Germany’s approach to providing support with a view to integrating per-
sons with disabilities into the labour market was found to be flawed, inter
alia resting on a medical model of disability incompatible with the Conven-



tion and hampered by administrative complexities.209 Significantly, the
CtRPD held that indefinite detention of persons with cognitive impairments
who had been charged with criminal offences constituted discriminatory
treatment, and hence amounted to a violation of the right to liberty.210 In
another communication concerning detention, the Committee found that a
young man with a prior, slight hearing impairment had been subjected to
solitary confinement, abuse and torture, which resulted in loss of hearing in
the absence of adequate medical care, and a denial of his right to a fair
trial.211 In a further landmark case, it held that the lack of state action to
protect persons with Albinism, here a failure to investigate, may result in
re-victimisation amounting to psychological torture and/or ill-treatment.212

In its early jurisprudence, the CtRPD also had the opportunity to elaborate
on key concepts. It held that the ‘difference between illness and disability is
a difference of degree and not a difference of kind’,213 and that states enjoy
a certain margin of appreciation ‘when assessing reasonableness and pro-
portionality of accommodation measures’.214 The CtRPD’s focus, in its rec-
ommendations, on both individual remedies, and broader, particularly leg-
islative reforms, underscores the potential of the procedure to challenge,
and result in changes to, deeply engrained practices detrimental to the rights
of persons with disabilities.

5.5.11 Shortchanged: Nyusti and Takács v. Hungary

Szilvia Nyusti and Péter Takács, the authors of the communication,215 both
have ‘severe visual impairments’. They alleged that they were discriminat-
ed against because, contrary to their contract with a Hungarian bank (OTP),
they were ‘unable to use the automatic teller machines (ATMs) without as-
sistance, as the keyboards of the ATMs operated by OTP are not marked
with Braille, nor do the ATMs provide audible instructions and voice as-
sistance for banking card operations’. As a result, even though they paid the
same fees as sighted clients, they received inferior services. Their bank,
which the authors had sued for a breach of Hungary’s 2003 Equal Treat-
ment Act, argued that the ‘positive discrimination’ sought was a govern-
ment responsibility under the Act. The Hungarian Supreme Court found in
favour of the defendants on this point. The respondent state, in the case: ef-



fectively takes a position that, under its existing legal framework, the oblig-
ation to provide for accessibility of information, communications and other
services for persons with visual impairments on an equal basis with others
does not apply to private entities, such as OTP [‘the bank’], and does not
affect contractual relationships.216

The CtRPD rejected this argument, recalling that:

States Parties should, in particular, take appropriate measures to
develop, promulgate and monitor the implementation of minimum
standards and guidelines for the accessibility of facilities and services
open or provided to the public (art. 9, para. 2(a), of the Convention),
and ensure that private entities that offer facilities and services which
are open or provided to the public take into account all aspects of
accessibility for persons with disabilities (art. 9, para. 2(b)).217

While the CtRPD acknowledged that Hungary had taken measures with a
view to enhancing accessibility, it found a violation of article 9(2)(b)
CRPD, observing ‘that none of these measures have ensured the accessibili-
ty to the banking card services provided by the ATMs operated by OTP for
the authors or other persons in a similar situation’.218 In its recommenda-
tions, among other measures, it requested the state party to:

create a legislative framework with concrete, enforceable and time-
bound benchmarks for monitoring and assessing the gradual
modification and adjustment by private financial institutions of
previously inaccessible banking services provided by them into
accessible ones. The State party should also ensure that all newly
procured ATMs and other banking services are fully accessible for
persons with disabilities.219

The case squarely addresses a key aspect of accessibility, effectively forcing
the state to make sure that private entities do not directly or indirectly dis-
criminate against persons with disabilities. The authors had taken their legal
challenge up to the Hungarian Supreme Court and by obtaining a
favourable decision from the CtRPD, exposed a flawed understanding
shared by the private company in question, the executive and the judiciary.



The CtRPD’s decision demonstrates that it is not willing to accept half-
hearted measures of implementation and, instead, insists that the state party
shows concretely how it complies with its obligations. While the substance
of the case concerns what may be considered a comparatively minor disad-
vantage, its potential repercussions are significant for all states parties to the
CRPD.

5.5.12 Achievements and Challenges

The individual complaints procedure before international treaty bodies has
contributed to the development of international human rights law. It has
also provided some form of remedy for individuals and brought about
changes as a result of subsequent implementation.220 However, several
treaty bodies, such as the CERD, the CtAT and the CtEDAW, remain under-
utilised. Ironically, this development also shields them to some degree from
the opposite problem, namely an increasing caseload that would adversely
affect the effectiveness of complaints procedures.

Several crucial areas remain unaddressed in the current system of com-
plaints procedures. This applies in particular to economic, social and cultur-
al rights, which is changing after the coming into force of the Optional Pro-
tocol to the ICESCR in May 2013.221 The individual complaints procedure
for children’s rights (in force since April 2014) also constitutes an impor-
tant contribution to the system, not least because it has the potential to let
children themselves more clearly articulate their best interests.222 However,
an increase in existing complaints procedures will pose a challenge in its
own right, particularly for the coherence and capacity of the system to en-
sure effective rights protection.

The fourfold increase in recourse to individual complaints procedures
since 2000 prompted the OHCHR in 2012 to propose a series of measures,
particularly aligning working approaches by means of common practices to
strengthen the system of individual complaints procedures, inquiries and
country visits.223 The challenges facing the system run deeper than opera-
tional matters. Their function as expert bodies that examine complaints on a
part-time basis without having public hearings or undertaking fact-finding,
and which issue decisions that often do not attract great visibility and are



repeatedly not complied with, limits their effectiveness. This is particularly
evident in the lack of implementation. Treaty bodies have sought to address
this problem by strengthening follow-up procedures, including by means of
follow-up rapporteurs, though with limited success to date.224 While impor-
tant, these top-down measures may on their own be insufficient to enhance
implementation. As highlighted by observers, making the complaints proce-
dure an effective and meaningful remedy for victims and an advocacy tool
will require broader changes to the system, focusing particularly on its rele-
vance in the domestic context.225



Interview 5.2  Working for the CESCR

(Eibe Riedel)

Dr Eibe Riedel is Professor Emeritus, having previously taught pub-
lic law and international law at several universities in Germany,
Britain, Switzerland and Australia. Among a number of other posi-
tions held, he has been a member of the CESCR since 1997, where
his term expired on 31 December 2012.

How would you describe your experience as a member of the
CESCR – rewarding, frustrating, or a bit of both?
A bit of both, but mainly rewarding. And a lot of work.

The reporting procedure has been much maligned; how do you
assess its effectiveness and prospects for its strengthening or
more fundamental reforms?
This is a very broad question that cannot be answered easily. With
permanent cuts in financial resources for all the treaty bodies, any
method of strengthening the system seems flawed. What is needed
in the medium term is a proper reform of the entire system towards a
unified treaty body monitoring. After initial failure in 2004, this real
reform drive has to start soon – with ten treaty bodies making the
whole process cumbersome, unwieldy, and at times repetitious and
unfocused – both in the state reporting and during the committee
questionings. If work started on reforms now, I reckon it would take
about ten years to achieve it.

Do general comments sometimes play the role of a Trojan horse
for fundamental reinterpretations of treaty provisions or
general rules of international law? If so, where are the limits?
Sometimes they may indeed give the appearance of Trojan horses –
but the process is really quite transparent. The issue remains how far
interpretation can go. Views differ considerably as to how far inter-
pretation (legitimate) and acting like a legislator (illegitimate) can



go. My own view is that general comments should only interpret the
Committee’s approach in dialogues with states parties, explaining
the meaning of terms used in the ICESCR. But sometimes, newer
developments have to be taken on board, like the issue of the right
to water, deduced from articles 11 and 12 ICESCR. By way of ex-
ample, maybe have a look at the CESCR statement on resource allo-
cation and the standard of reasonableness and proportionality in the
Committee’s work, adopted a little while ago when the Optional
Protocol was discussed1 to explain how far the Committee can go
and what the ‘margin of appreciation/discretion’ of states parties re-
ally entails.

Considering the procedure under the Optional Protocol to the
ICESCR, the question of justiciability, and the experience of
other UN treaty bodies with individual complaints procedures,
what do you see as the main challenges and prospects for the
Committee once the Optional Protocol comes into force?
Again a very big question.2 In a nutshell: the Committee should take
great care not to overstep its role once the Optional Protocol is in
force [as of May 2013]. It would be wise to choose micro-level is-
sues first and to keep away from macro-issues like the extraterritori-
al application of ICESCR rights, or poverty generally, or environ-
ment protection issues on a large scale. This would definitely fright-
en off many states from ratifying. The fact that a reference to article
1 of both Covenants – which never played a role in the practice of
the HRCtee – was kept in the Optional Protocol, despite no treaty
body practice on it, will frighten off many countries that have large
minorities and self-determination problems. In 2008 about fifty
states voiced clear objections to that issue in an individual commu-
nications procedure. Those macro-questions should be left to the
HRC, the General Assembly, ECOSOC or even to the Security
Council. In fact, the CESCR only refers to self-determination occa-
sionally in the state reporting procedure and then usually in conjunc-
tion with a particular part III article.

Once the Optional Protocol is in force and in operation [as of
May 2013] I expect that interpretation of the broadly and vaguely
formulated Covenant provisions will be easier and help to focus dis-



cussions, as happened with the Optional Protocol to the ICCPR. To
be successful the cases dealt with have to be really convincing indi-
vidual – or groups of individuals – cases, showing clear violations in
order to attract proper worldwide attention. I would warn against
over-ambitiousness, at least at the beginning, because that would
scare off many potential ratifiers.

What role do NGOs play as users of the system and as critical
supporters of the CESCR?
NGOs continue to play a crucial role in the whole procedure(s). But
sometimes, they overdo it; for example, by raising budget issues in a
very broad manner or by negating discretionary powers of states in
making policy choices. When NGOs provide carefully drafted alter-
native or parallel reports Committee members find them really help-
ful. Sometimes, though, they are one-issue over-statements, or even
alternative government positions, of the opposition that may just
have lost a general election. But the information is crucial, anyway,
for the Committee to do its work properly. Civil society has been
excellent in propagating Henry Shue’s triple obligations, as popu-
larised by Asbjoern Eide, ‘respect, protect, fulfil’, which by now
most states know of and accept almost without opposition, even
though the Covenant is silent on that issue.

1 See www2.ohchr.org/english/bodies/cescr/docs/statements/Obliga-
tiontotakesteps-2007.pdf.

2 See E. Riedel, ‘New Bearings to Social Rights: The Communica-
tions Procedure under the ICESCR’, in U. Fastenrath, R. Geiger, D.
Khan, A. Paulus, S. von Schorlemer and C. Vedder (eds.), From Bi-
lateralism to Community Interest: Essays in Honour of Bruno Sim-
ma (Oxford University Press, 2011) 574–89.

http://www2.ohchr.org/english/bodies/cescr/docs/statements/Obligationtotakesteps-2007.pdf


Points to Consider

1. Have UN treaty bodies played a leading role in the devel-
opment of international human rights law?
2. Is the proliferation of individual complaints procedures
the way forward or is it time for a radical rethink? What
are the issues that a more effective system should address?
3. How do the practical challenges facing treaty bodies af-
fect their legitimacy?
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6.1 Introduction
Initial concerns that regional human rights systems may undermine the uni-
versality of rights have largely given way to a more positive appreciation of
their role.1 Regional human rights systems provide a crucial layer of protec-
tion. They are closely connected with regional political developments and
integration which potentially gives them more traction than the United Na-
tions (UN) system. Moreover, increasing references to their jurisprudence
and practice evince how they contribute to, and enrich, international human
rights law.

An examination of regional human rights systems suggests the follow-
ing typical process. States agree on the need for closer regional cooperation
if not integration. Human rights are accepted as one element of, and a yard-
stick for, the regional political order. A foundational human rights instru-
ment is adopted. Further, a human rights body with a mandate to promote
human rights and monitor states parties’ compliance with their treaty oblig-
ations is (eventually) set up. Over time, responding to demands and with a
view to strengthening the effectiveness and credibility of the system, sub-
stantive rights are broadened and the role of victims (and others, particular-
ly non-governmental organisations (NGOs)) in raising the issue of, or com-
plaining about, human rights violations is enhanced. As the system matures
this momentum eventually results in the establishment of a judicial body.
Parallel efforts to foster regional political integration reinforce the impor-
tance of human rights at all levels as a marker of the system’s ability to pro-



vide a stable order based on the rule of law and the protection of fundamen-
tal rights.

The European, Inter-American and African human rights systems
share a number of these idealised features, which indicates that there is a
pull to develop a stronger normative framework and monitoring mecha-
nisms. However, a look at their development demonstrates that these goals
are not always shared across a region (see, for example, the ambiguous role
of the United States of America (USA) in the Inter-American system). Re-
gional political support for human rights systems can vary considerably,
which may in turn affect the latter’s effectiveness. Moreover, a focus on in-
stitutional features where the availability of a judicial body is often equated
with a strong system may obscure what is one of the latter’s fundamental
tasks, namely contributing to the development of a regional human rights
culture and enhanced domestic protection. Lawyers, NGOs, human rights
defenders, the media, like-minded politicians and states all play a crucial
role in this context in using, defending and developing regional instruments
to transform them into living systems that make a positive impact, particu-
larly at the national level.

Regional human rights systems, being simultaneously creatures and
‘masters’ of states, and frequently forming part of broader political dynam-
ics, face a number of common challenges. These include: (1) the adequacy
of the legal and institutional framework; (2) the capacity of bodies to fulfil
their mandate effectively; (3) their responsiveness to human rights viola-
tions, particularly systemic and massive violations; (4) their effectiveness in
ensuring compliance; and (5) their ability to contribute to regional accep-
tance of and respect for human rights. The effectiveness of a system de-
pends to a large degree on its legitimacy, that is the authority it commands,
which in turn requires that a sufficient number of states are supportive. The
persuasiveness of responses by the relevant bodies, both in relation to indi-
vidual cases and systemic problems, their awareness of political realities
and their ability to fashion a human rights culture that reflects regional fea-
tures and offers space for national actors are critical factors in this regard.

Assessments of the record of regional human rights systems vary con-
siderably. They range from being a driving force for the advancement of hu-
man rights to being essentially conservative and ineffective because of their
limited ability to respond to gross and systematic violations, deference to
states and the lack of strong enforcement powers.2 In practice, normative



and institutional developments testify to the continuing relevance of region-
al human rights systems, as is evident in the growing recourse to them. In-
deed, one of the major challenges for regional human rights bodies is that
they are at risk of becoming a victim of their own success; it is in particular
the capacity problems encountered that raise serious questions about their
effectiveness. It is against this background that this chapter examines the
historical development, legal framework, institutional set-up and practice,
as well as the impact and challenges facing the major regional human rights
system today. It also examines the prospects for their development in vari-
ous parts of Asia, which to date have no, or only extremely weak, systems
in place.

6.2 The European Human Rights System

6.2.1 Overview
The European Convention on Human Rights (ECHR) and the European
Court of Human Rights (ECtHR)3 are the cornerstones of the larger Eu-
ropean human rights architecture that has been developed largely under the
aegis of the Council of Europe (CoE).4 Forming part of regional responses
to World War II, the CoE was established in 1949 in a process driven by
France, Italy, the United Kingdom (UK), Ireland and the Benelux and Scan-
dinavian countries.5 It constitutes the main European intergovernmental po-
litical body, with the Committee of Ministers (CoM) and the Parliamentary
Assembly as its main organs. The CoE’s aim ‘to achieve a greater unity be-
tween its members for the purpose of safeguarding and realising the ideals
and principles which are their common heritage and facilitating their eco-
nomic and social progress’ is to be pursued ‘by agreements and common
action … in the maintenance and further realisation of human rights and
fundamental freedoms’.6 Crucially, CoE membership is made conditional
upon acceptance of the rule of law and human rights.7 This was part of an
essentially political project of liberal Western European states to create a
stable political order, which was also developed as a contrasting model to
communist countries at the time.8 Today, the CoE is the primary body in the



field of human rights, both in terms of standard-setting and monitoring. It
has developed into an impressive system with forty-seven member states,
having witnessed a substantial expansion following the disintegration of the
Soviet Union, and now includes states in Eastern Europe, the Caucasus,
Turkey, Ukraine and Russia, with Belarus and Kazakhstan being the only
non-member states in the region.

A number of human rights treaties were developed within the CoE set-
ting and adopted by its CoM. The ECHR, which was adopted in 1950 and
entered into force in 1953, largely focused on civil and political rights and
was influenced by the Universal Declaration of Human Rights (UDHR),
which is referred to in its preamble. Significantly, in the light of recurring
opposition to the ECHR and the ECtHR in the UK, it was a conservative
British lawyer, Sir David Maxwell Fyfe, who played a leading role in the
drafting.9

The almost exclusive focus on civil and political rights in the ECHR
reflects its political outlook, and bias, at the time. Partly responding to this
lacuna, the CoE adopted the European Social Charter on 18 October 1961,
with the European Committee of Social Rights (ECSR) becoming its main
supervisory body. The Charter’s aim was to secure ‘the enjoyment of social
rights … without discrimination’ (preamble), with a strong focus on the
right to work. However, this aim was compromised by its selective ap-
proach which allows states to opt for a certain number of articles that they
agree to be bound by.10 The adoption and acceptance of the Charter there-
fore came at the expense of a unified normative framework. This fact, to-
gether with limited visibility, undermined its potential to strengthen eco-
nomic, social and cultural rights, which still play a secondary role in the Eu-
ropean system.11 Other treaties followed, particularly the European Con-
vention for the Prevention of Torture (1987), which developed into an im-
portant preventive mechanism supervised by the European Committee for
the Prevention of Torture and Inhuman or Degrading Treatment or Punish-
ment (CPT).12 The European Charter for Regional and Minorities Lan-
guages (1992) and the Framework Convention for the Protection of Nation-
al Minorities (1995), whose implementation is monitored by the CoM, rep-
resent further important instruments. In the wake of the dramatic political
changes on the continent in the late 1980s and the early 1990s, the Frame-
work Convention recognises the importance of the rights of minorities and



provides a framework for their regional protection.13 Beyond the CoE, the
European Union (EU) (see below at 6.2.8) and the Organization for Securi-
ty and Co-operation in Europe (OSCE) have played important roles in ad-
dressing questions of human rights protection in Europe within their respec-
tive mandates.14

6.2.2 The ECHR

The ECHR recognises key political and civil rights, including: (1) rights of
an absolute nature, i.e. the prohibition of torture, slavery and forced labour
and the prohibition of retroactive punishment which cannot be derogated
from in times of emergency (article 15); (2) non-derogable rights that are
subject to limited exceptions, namely the right to life (articles 2 and 15(2));
(3) rights that may be derogated from within limits, such as the right to lib-
erty and security (article 5), and the right to a fair trial (article 6); and (4)
qualified rights, that is the right to respect for private and family life, free-
dom to manifest one’s religion or beliefs,15 freedom of expression as well
as freedom of peaceful assembly and association guaranteed in articles 8–11
respectively. The Convention obliges all states parties (called High Con-
tracting Parties) to secure these rights within their jurisdictions (article 1).
This entails both negative (for example to refrain from torture) and positive
obligations, as stipulated, for example, in article 2(1) on the right to life
(‘protected by law’), and, more broadly, as inherent in the right to a fair trial
in article 6. Significantly, the ECHR requires states to provide an effective
remedy in case of breach of any of the Convention rights (article 13).

However, there were several notable omissions in the scope of rights
initially recognised in the ECHR, which necessitated the adoption of a num-
ber of subsequent protocols. The first of these (1952) recognised – in a
rather curious mixture – the right to property, the right to education and the
right to free elections. Further protocols mainly concerned criminal justice
matters and the scope of the right to a fair trial, including the prohibition of
imprisonment for debt, the right of appeal in criminal matters, compensa-
tion for wrongful conviction and the right not to be punished twice, thereby
closing some of the existing gaps compared to other treaties, such as the In-
ternational Covenant on Civil and Political Rights (ICCPR).16 Freedom of



movement, the prohibition of expulsion of nationals, the prohibition of col-
lective expulsion of aliens, and procedural safeguards relating to the expul-
sion of aliens, were also recognised.17 Significantly, the CoE also took steps
to abolish the death penalty, which was implicitly recognised in article 2(1)
ECHR. Protocol no. 6 (1983) abolished the death penalty save in time of
war, and Protocol no. 13 (2002) brought the process to a conclusion with
the complete abolition of the death penalty. A further notable addition is
Protocol no. 12, which recognises the general prohibition of discrimination,
thereby going beyond article 14 ECHR, which only applies to non-discrimi-
nation in relation to the rights granted in the Convention.18 While the adop-
tion of these protocols has largely addressed the normative gaps evident in
the ECHR it has contributed to a fragmentation of the system; as treaties,
the protocols are subject to separate ratification, which has been uneven in
practice and has resulted in different levels of protection.19

6.2.3 Key Institutions

The ECHR supervisory mechanism is effectively a complaints procedure,
providing for both individual and inter-state complaints. The original sys-
tem consisted of: (1) a European Commission of Human Rights, which was
created in 1954 and was competent to receive individual complaints and to
bring them before the court where states had recognised its competence to
do so; (2) the ECtHR, which became operational in 1959 and could hear in-
ter-state cases and individual complaints brought before it by the Commis-
sion provided the state concerned had accepted its jurisdiction; and (3) the
CoM responsible for the enforcement of judgments. In this model, the Com-
mission effectively acted as a quasi-judicial filter for cases to be brought be-
fore the ECtHR, which was to act in a judicial capacity.20 The Commission
played a leading role in the development of the system and issued some
landmark decisions, notably its report on the Greek case in 1969 in response
to a series of violations committed by the then Greek dictatorship (1967–
1974).21 However, a growing caseload that had resulted from a greater
awareness and a significant increase in member states following political
changes in Eastern and South-eastern Europe prompted a fundamental re-
form of the system in the 1990s. Protocol no. 11 (1998) abolished the Com-



mission and created a court with two chambers. In what was a revolutionary
step for international human rights treaty bodies whose competences are of-
ten curtailed by states jealously guarding their sovereignty, the Protocol
provided mandatory direct individual access to the Court. The CoM re-
tained its role of supervising the execution of judgments in what is the
present two-tier system.

6.2.4 The ECtHR: Structure and Functions

The ECtHR has forty-seven judges (one per member state), who are elected
by the CoE’s Parliamentary Assembly ‘from a list of three candidates nomi-
nated by the High Contracting Party’22 and sit in their personal capacity.23

Following the changes made in Protocol no. 14, the Court sits in ‘single-
judge formations’ (admissibility), committees of three judges and a Cham-
ber of seven judges deciding on admissibility and merits, as well as a Grand
Chamber (GC) of seventeen judges.24 The GC is strictly speaking not an
appeal body. Rather, its main function is to develop and ensure the consis-
tency of the Court’s jurisprudence in the interpretation or application of the
ECHR, including its protocols.25 The GC may decide to hear a case where a
Chamber relinquishes jurisdiction or where a party requests referral follow-
ing a Chamber judgment.26

Individual complaints form the bulk of the ECtHR’s work. By the end
of 2018 it had issued more than 21,000 judgments, the bulk of which fol-
lowed the adoption of Protocol no. 11 (1999).27 In contrast, there have only
been twenty-six inter-state cases, most of which, unsurprisingly, have been
of a high-profile nature.28 The Court has by January 2019 issued five judg-
ments in inter-state cases.29 It can also issue advisory opinions but has used
this power on only three occasions because of the narrow remit provided for
in article 47 ECHR.30 This is bound to change following the entry into force
of Protocol no. 16, which provides that the highest national courts designat-
ed by the contracting parties ‘may request the Court to give advisory opin-
ions on questions of principle relating to the interpretation or application of
the rights and freedoms defined in the Convention or the protocols
thereto’.31



6.2.5 Jurisprudence of the ECtHR

6.2.5.1 Development of the ECtHR’s Jurisprudence

A brief review of the ECtHR’s history shows that it adjudicated few cases
in its early years – issuing seven judgments on the merits in its first decade
– beginning with Lawless v. Ireland in 1960.32 Initially, the majority of
judgments, many of which have come to be seen as landmark cases, con-
cerned the right to liberty and security, the right to a fair trial and the right
to freedom of expression, as well as in two cases the prohibition of torture
and other ill-treatment (Ireland v. the United Kingdom and Tyrer v. United
Kingdom).33 It was only in the early 1990s (205 judgments in total by 1990)
that the number of decisions and judgments began to grow steadily, with the
Court handing down over a hundred annually since 1996, a figure that has
risen to over a thousand annually since 2005. The 1990s brought about a
significant shift that led the Court increasingly to consider both systemic
and serious, large-scale violations in different contexts. Largely as a result
of NGO-driven litigation the Court was seized with a number of cases con-
cerning serious violations in the northeast of Turkey.34 It was also faced
with a series of deep-seated structural problems in post-communist coun-
tries that had become parties to the ECHR, particularly Romania, Bulgaria
and Poland, in relation to ill-treatment, the administration of justice and
property rights.35 In addition, Ukraine’s and Russia’s acceptance of the
Court’s jurisdiction in 1997 and 1998 respectively resulted in a steady rise
of cases against them, many of which have been characterised by serious
violations.36 In recent years, the Court has also ruled on several high-profile
cases concerning the conduct of armed forces and counter-terrorism mea-
sures, including outside the territory of ECHR contracting parties.37 These
developments were complemented by a large number of repeat cases con-
cerning systemic violations, particularly in respect of the length of proceed-
ings in Italy38 and the regulation of property rights in Poland.39 The signifi-
cant increase in the number and nature of cases culminated in unprecedent-
ed challenges to the system, which will be considered in more detail at
6.2.7.

The ECtHR has made a major and influential contribution to the devel-
opment of international human rights law. This applies in particular to its



jurisprudence on the right to life, especially in respect of positive obliga-
tions,40 the prohibition of torture and other ill-treatment,41 including sexual
violence,42 the prohibition of slavery and forced labour,43 the right to liber-
ty and security,44 and the right to a fair trial,45 including the right of access
to justice.46 It also comprises leading judgments that gave a broad reading
to aspects of the right to privacy,47 including in relation to environmental
concerns48 and an extensive (and in parts controversial) jurisprudence on
qualified rights such as freedom of expression49 and freedom of assembly
and association, including in relation to trade unions.50 It has broadened the
scope of the right to property51 and affirmed the right to vote, particularly
for prisoners.52 In its more recent jurisprudence the Court – though not al-
ways entirely consistently – has strengthened the rights of minorities53 and
individuals facing discrimination, including on the basis of sexual orienta-
tion and gender identity.54

6.2.5.2 The ECtHR’s Interpretation of the ECHR

The ECtHR has developed a number of important doctrines in its interpreta-
tion of the ECHR. As a general principle, it has sought to interpret the Con-
vention authoritatively and in the most effective fashion while at the same
time respecting the principle of subsidiarity (according to this principle,
which is grounded in sovereignty, it is foremost states themselves that are
responsible for guaranteeing the rights granted).55 When faced with how to
construe terms such as ‘law’ or ‘civil rights’ in articles 5 and 6 ECHR re-
spectively, the Court gave them an ‘autonomous meaning’ under the Con-
vention.56 This was an important step in establishing its authority vis-à-vis
national systems and developing a coherent understanding of the Conven-
tion. The Court has stressed that the Convention is part of a constitutional
order, which, in combination with considerations of effectiveness, under-
pins the purposive interpretation of its provisions.57 It views the Convention
as a living instrument whose provisions need to be ‘interpreted in light of
present-day conditions’,58 which may also include changing its own inter-
pretation of the ECHR over time.59 On several occasions it has refused to



recognise and accommodate ‘traditional’ views when considering the com-
patibility of laws or practices with the Convention, including, for example,
discrimination against children born outside marriage60 and the criminalisa-
tion of homosexual conduct.61 However, it has been less willing to overturn
practices such as in respect of the right to privacy where it has identified a
lack of European consensus.62

The ECtHR has relied heavily on the principle of proportionality, stat-
ing that ‘inherent in the whole of the ECHR is a search for a fair balance
between the demands of the general interest of the community and the re-
quirements of the protection of the individual’s fundamental rights’.63 This
principle has been particularly important when considering whether states
could justifiably restrict the exercise of qualified rights. The margin of ap-
preciation developed in this context is perhaps the most prominent of the
ECtHR’s doctrines.64 First articulated in Handyside v. UK (1976), the Court
has used it as a device that gives states some discretion in applying Conven-
tion guarantees, particularly when determining what measures are necessary
to restrict rights on grounds such as public morals, which involve certain
value judgements.65 The Court has also given states some flexibility in de-
termining whether a factual situation exists that threatens the life of the na-
tion (application of article 15)66 and in respect of positive obligations.67

The margin of appreciation is based on the principle of subsidiarity, which
is now set to be enshrined in the ECHR’s preamble once Protocol no. 15
enters into force.68 It is a pragmatic device for the Court to defer to states’
assessment where it considers it inappropriate to make an assessment itself.
The discretion inherent in this margin is not unlimited as the Court has re-
peatedly stressed that its application ‘goes hand in hand with European su-
pervision’.69 In addition, the scope of the margin differs considerably.
States have been given a fairly broad margin where there is a lack of Eu-
ropean consensus, where they make value judgements and where conflict-
ing rights or interests need to be balanced, for example restricting freedom
of expression on grounds of public morals and the protection of rights of
others.70 However, in areas where interference may encroach on the core of
a right, such as political freedom of expression, the Court has been much
less generous in trusting the assessment of states. This is evident in a series



of Austrian cases where journalists faced prosecutions and fines for
‘defamation’ of politicians.71

On the whole, the ECtHR has been mindful of diverging national ap-
proaches and largely respectful of the jurisprudence of national courts, as it
is clear that in order to maintain its legitimacy it must strike a delicate bal-
ance between its supervisory role and respect for states’ systems.72 Ob-
servers and actors from different political backgrounds have repeatedly crit-
icised (or commended) the ECtHR both for its broad interpretation of the
ECHR and for being too deferential when key national interests or sensitivi-
ties are at stake.

6.2.5.3 Responses to the ECtHR’s Jurisprudence

The ECtHR has been the subject of at times scathing criticism for its sup-
posed deference to contracting states.73 A detailed review of its jurispru-
dence showed how the Court has, with few exceptions, privileged states’
responses over the rights of migrants.74 Further, in a number of cases the
Court has seemingly accepted state reliance on moral values or local senti-
ments at the expense of a robust affirmation of rights, especially in the field
of artistic work.75 This comes perilously close to accepting majoritarian
views, an approach that runs counter to the very essence of liberal models
of defending individual rights. This applies in particular to those who claim
a right to be different. In Refah Partisi and Others v. Turkey and Leyla
Şahin v. Turkey, the Court gave preference to the protection of Turkey’s
secular state when pitted against freedom of religion, freedom of associa-
tion and women’s rights.76 Lautsi v. Italy, where the GC reversed a Cham-
ber judgment on freedom of religion following a public outcry in Italy over
the ban of crucifixes in the classroom, is another case in point.77

Such cases raise broader questions of the political stance taken by the
ECtHR, which has been accused of being too accommodating and ‘conserv-
ative’.78 However, the jurisprudence of the Court is rather mixed in this re-
gard. In several instances it has given a broad interpretation to rights, for
example by identifying positive obligations to provide protection against
environmental pollution pursuant to articles 2 and 8.79 It has also issued a



number of judgments against states that were highly politically charged.
These include McCann v. UK, where the Court held that the killing of three
IRA operatives by British security forces violated their right to life because
of failings in the planning of the operation; Hirst v. UK, concerning prison-
ers’ right to vote; and several cases relating to serious violations in the con-
flicts in Turkey and Russia discussed in Interview 6.2.

Conversely, some of the ECtHR’s jurisprudence may be viewed as re-
assuring states that it will not rule against them in highly sensitive cases of
national interest. Banković v. Belgium, Lautsi v. Italy, Refah Partisi v. Tur-
key and Gäfgen v. Germany are examples pointing to such practice.80 Sev-
eral rulings made in 2014, such as Hassan v. UK (preventive detention in
Iraq), Ibrahim and Others v. UK (restriction of access to a lawyer) and
Hutchinson v. UK (life imprisonment), seemed to give credibility to percep-
tions that the Court does not want to antagonise its fraught relationship with
the British government further.81 While this approach is prudent in so far as
the Court is more likely to enjoy the acceptance of states if it respects cer-
tain ‘red lines’, it potentially undermines itself as a guardian of rights, espe-
cially in difficult circumstances. This is particularly the case where the
Court’s reasoning is seen as too cursory (or categorical) and lacking in criti-
cal engagement with fundamental underlying questions.82 The strong dis-
senting opinions in cases such as Lautsi v. Italy, Gäfgen v. Germany and
Leyla Şahin v. Turkey provide glimpses of the dissatisfaction that such rea-
soning is bound to cause, both within and outside the Court.83 The Court’s
reasoning has also been criticised in other cases, such as in Behrami and
Behrami v. France and Saramati v. France, Germany and Norway, a case
concerning the responsibility of national troops acting in Kosovo under UN
authorisation.84 In Kononov v. Latvia, the GC appeared to realise that the
Chamber’s application of international law had been highly questionable
when it reached a judgment diametrically opposed to that of the Chamber. It
held that article 7 ECHR (prohibition of retrospective application) did not
prevent Latvia from prosecuting Mr Kononov for war crimes committed in
1994 even though applicable domestic law at the time did not recognise war
crimes.85

6.2.6 Impact



The ECHR and ECtHR have had a profound impact on the development of
international and national human rights law. The ECHR is, somewhat ironi-
cally, one of the colonial legacies that left its imprint in national systems of
human rights protection,86 and the ECtHR’s jurisprudence has been referred
to by national, regional and international courts and bodies. The system is at
the heart of the regional human rights culture in Europe, with the ECHR as
the main reference point for human rights that underpins the CoE’s work.
As interpreted by the ECtHR and national courts, the ECHR has also be-
come increasingly influential for the EU. Respect for human rights is one of
the accession criteria for EU membership, and it has been used as a yard-
stick for countries such as Bulgaria, Romania and Turkey.87 The Charter for
Fundamental Rights, now incorporated in the Lisbon Treaty, draws on the
ECHR.88 Plans for the EU to become a party to the ECHR further under-
score the Convention’s status as the central European human rights instru-
ment with the ECtHR as the final arbiter.

At the national level the ECHR has been directly incorporated in its
member states89 and consistently applied, or referred to, by national
courts.90 The ECtHR’s jurisprudence has affected a number of rights and
compelled states to undertake a series of legislative and institutional
changes. These include granting particular rights, such as equal rights for
children born out of wedlock in Belgium,91 and strengthening the rights of
mentally disabled persons in Russia.92 They also comprise reforms in the
administration of justice, particularly providing adequate remedies, such as
in several post-communist countries,93 or in policing practices, such as in
the UK.94 The potential application of the ECHR to acts committed abroad,
particularly where forces are engaging in operations extraterritorially, such
as the UK’s forces in Iraq,95 significantly extends its reach and has pro-
found consequences for member states engaged in armed conflict beyond
their borders. Systemic shortcomings, such as chronic delays in legal pro-
ceedings in Italy, or deep-seated discrimination, such as is faced by mi-
grants across the continent or the Roma in several Eastern European coun-
tries, have been particularly taxing, often generating a large number of cas-
es without resulting in the changes needed to ensure effective protection.
Even though it has repeatedly emphasised states’ positive duty to investi-
gate violations, the ECtHR has found it difficult to break cultures of im-



punity, particularly in the Turkish and Russian context, as Interviews 6.1
and 6.2 demonstrate.



Interview 6.1  The Nature and Impact of Litigation Concerning
Turkey

(Başak Çali)

Turkey – a party to the ECHR since 1954, having accepted the right
of individual petition in 1987 – has experienced military dictator-
ships and conflict in the Kurdish-populated south-east of the coun-
try. Its reliance on a secular nation state built on a strong military led
to systemic problems that were frequently characterised by serious
human rights violations. In the 1990s Turkish lawyers, academics
and NGOs such as the Essex European Court of Human Rights Liti-
gation Project,1 the Human Rights Association, Diyarbakir2 and the
Kurdish Human Rights Project3 identified litigation before the EC-
tHR as one of the strategies to seek justice and bring about systemic
changes. The goal of this endeavour was to establish a public record
of violations and to compel Turkey to hold perpetrators accountable,
provide reparation and undertake substantial reforms. The litigation
resulted in a large number of cases that provided an anatomy of vio-
lations, especially in the south-east of the country, and shortcomings
in the Turkish legal system. Turkey had a strong incentive to comply
because of its wish to accede to the EU. It has paid considerable
amounts of compensation and carried out a series of legislative re-
forms, such as removing immunity for officials or abolishing the
death penalty at the time of the Öcalan case.4 However, the
ECtHR’s overall impact has been limited by the fact that Turkey has
been less willing to investigate and prosecute serious human rights
violations, and impunity remains a problem.

Dr Başak Çali is a legal academic and practitioner. She is Pro-
fessor of International Law at the Hertie School of Governance and
Founding Director for the Center of Global Public Law at Koç Uni-
versity Law School and has litigated cases before the ECtHR. She
recently completed a major study on the legitimacy and authority of
supranational human rights courts and has examined the impact of



cases brought before the ECtHR from South-east Turkey between
1996 and 2006 on the acknowledgement of state violence in
Turkey.5

You write that ‘[s]upranational human rights courts are
institutional sites that provide specialized vocabulary, structure,
and opportunities for participation in addressing state violence
and the process of acknowledgement’. What is the ECtHR’s
record in relation to Turkey in this regard?
The South-east Turkey cases discuss exactly that. While the cases
themselves offer this crucial vocabulary and enabled victims of hu-
man rights violations to access justice, the judgments are not the fi-
nal say on acknowledgement of state violence, in particular in the
context of counter-terrorism operations. That is, human rights judg-
ments can act as tools of acknowledgement only if state authorities
are willing to accept them as such. In Turkey we have seen resis-
tance to that.

NGOs and others have pursued a number of cases and the
ECtHR has established a considerable record of violations.
However, you still suggest that litigation failed to act as a
catalyst for domestic acknowledgement. What are the factors
that explain the failed ‘transmission’ of these cases?
In my study I argue that such factors are mostly discursive and polit-
ical (some also call them ideological or ideational). In other words
Turkey is not a country that faces shortcomings in its material or in-
stitutional capacity to implement human rights judgments. I argue
that Turkish ruling elites have not seen the counter-terrorism opera-
tions from a human rights perspective and have, therefore, regarded
judgments against themselves as taking sides, i.e. supporting the ter-
rorists against the Turkish state. This has been a major obstacle for
recognising the human rights violations for what they are.

You take issue with a reading that views Europe’s (ECtHR, CoE
and EU) reform efforts vis-à-vis Turkey as exemplary in
bringing about major domestic changes. What approach other
than the ‘technical-bureaucratic’ one you criticised could the



European bodies have taken in engaging with Turkey in what
are surely long-term processes?
One of the ECtHR’s weaknesses has been its lack of attention to
truth and acknowledgement in its approach to remedies. On the one
hand this is understandable. The ECHR as well as a large proportion
of the Court’s case law has not been about adjudicating gross and
systemic human rights violations. The CoM also has not taken a
bold stance. For example, it has never asked Turkey to publicly
apologise to the victims or institute other processes of public ac-
knowledgement or healing. It has limited itself to asking for sta-
tistics of prosecutions of security forces involved in human rights
violations. In contrast, such apologies are an everyday practice in
the Inter-American Human Rights System. This leaves the EU – an
institution pretty much free to make demands from Turkey under its
Copenhagen accession criterion of human rights. However, the EU
has side-lined truth and acknowledgement in favour of an approach
demanding that Turkey grant more rights to its Kurdish citizens.
This has meant that – albeit for different reasons – no international
pressure was there to help push the acknowledgement of violations
other than the voices of the judgments themselves. The approach I
advocate is clear: international organisations should have insisted on
public acknowledgement of state violence.

What are the broader lessons that can be learned from the
impact of ECtHR litigation in Turkey?
The ECtHR litigation in Turkey has addressed very diverse issues,
ranging from state-sponsored violence to freedom of expression,
from property rights to administration of justice and arbitrary deten-
tion. The impact of such litigation has also varied depending on the
issue – this is not surprising and is to be expected in other countries,
too. The South-east Turkey cases are special in one sense, as official
bodies challenged the very basis of these judgments, the evidence
provided by the witnesses and the authenticity of victims. While
Turkey has paid monetary compensation and carried out a number
of legislative reforms, the prosecution rates of state officials have
remained low and the violations have never been officially acknowl-
edged. It is, of course, not reasonable to expect too much from the



ECtHR judgments. I think that full implementation is generally
more puzzling than no implementation when we analyse judgments
from supranational human rights courts with no final authority over
states. Lessons we learn from the South-east Turkey litigation are
that: (1) each issue in each country brings with it a complex constel-
lation of factors that explain why human rights judgments are imple-
mented, contested or ignored, and these should be addressed even
when litigating a case; (2) different remedies face different levels of
resistance in terms of implementation. The remedies that require a
change in mindset are those that are hardest to implement.

In Russia, developments show some parallels. Domestic NGOs,
such as the Nizhny Novgorod Regional Committee against Torture6

and Memorial,7 as well as external actors, such as the European Hu-
man Rights Advocacy Centre,8 seized on the opportunity offered
and brought a number of applications before the ECtHR. These cas-
es concerned both systemic problems of law enforcement and the
administration of justice, as well as serious violations committed in
the conflict in Chechnya.9 Russia introduced some changes as a re-
sult, but systemic challenges regarding the rule of law remain. This
includes in particular impunity for serious human rights violations
committed in counter-terrorism operations and in the conflict in
Chechnya. An important feature of developments in Russia is the
readiness of numerous individuals and lawyers in Russia indepen-
dently to take cases to Strasbourg. While this has resulted in a large
number of inadmissibility decisions, it has given Russian cases be-
fore the ECtHR a pluralistic complexion. It also means that the
ECHR and recourse to the ECtHR are increasingly seen as an inte-
gral extension of Russia’s legal system and that domestic actors are
much more aware of the ECHR’s role and value, both as an addi-
tional remedy and as a means to advocate change.

1 See the Essex Human Rights Centre, www.essex.ac.uk/hrc/.

2 See http://en.ihd.org.tr.

http://www.essex.ac.uk/hrc/
http://en.ihd.org.tr/


3 See www.khrp.org.

4 Öcalan v. Turkey (ECtHR) (2005).

5 B. Çali, ‘The Logics of Supranational Human Rights Litigation,
Official Acknowledgement and Human Rights Reform: The South-
east Turkey Cases before the European Court of Human Rights,
1996–2006’ (2010) 35 Law and Social Inquiry 311.

6 See www.pytkam.net.

7 See www.memo.ru/eng.

8 See http://ehrac.org.uk.

9 See for a good overview, http://ehrac.org.uk/about-our-work/hu-
man-rights-litigation/.

http://www.khrp.org/
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Interview 6.2  The Nature and Impact of Litigation Concerning
Turkey and Russia

(Bill Bowring)

Bill Bowring is a Professor at Birkbeck College and a Barrister at
Field Court Chambers, Gray’s Inn, who has litigated over a hundred
cases against Armenia, Azerbaijan, Estonia, Georgia, Latvia, Russia
and Turkey before the ECtHR. He has published widely on in-
ternational law, human rights and Soviet and Russian law.1

How would you describe the nature of cases that you brought
against Turkey and Russia before the ECtHR?
First, with the Kurdish Human Rights Project, I litigated a number
of cases against Turkey in the 1990s. Significant cases in which ap-
plicants I represented won concerned the positive duty of the state to
protect freedom of expression,2 death in custody by torture,3 and
disappearance of an applicant’s two sons at the hands of the army.4

In 2003 I founded the European Human Rights Advocacy Cen-
tre (EHRAC), in partnership with the Memorial Human Rights Cen-
tre in Moscow and the Bar Human Rights Committee, with a €1
million grant from the European Commission. We litigated the first
six Chechen cases against Russia.5 We also brought the first envi-
ronmental case against Russia – Fadeyeva v. Russia6  – as well as
many Chechen, environmental, discrimination and other cases since
then. I am now representing the applicant in Carter v. Russia (mur-
der of Aleksandr Litvinenko).

The Turkish judgments are important in the Russian context as
they are constantly referred to in the pleading and judgments, espe-
cially in the Chechen cases which still continue.

What has been the main goal of bringing cases before the
ECtHR?



We take a case to complain about specific violations suffered by
specific victims. The objective, in our cases, which often take at
least five to six years until judgment, is to vindicate the individual
applicants’ complaints. Therefore, the main goal is to win a judg-
ment against the state in question. Cases vary. In most cases what
the applicants want is certainly not money but affirmation by the
highest judicial organ in Europe of the truth of what has happened to
them and their relatives. However, in the many disappearance cases
against Turkey and Russia, what the applicants really want from en-
forcement is a thorough and effective investigation into the disap-
pearance of their children and close relatives and the identification
and prosecution of those responsible. The enforcement procedures
of the CoE are so far less than effective.

What would you say are the main achievements of litigation in
relation to Russia before the ECtHR?
Russia has in every case paid the just satisfaction ordered by the
Court, providing some measure of justice for individual victims. As
a result of Kalashnikov v. Russia7 and eighty more cases up to
Ananyev v. Russia8 there have been real reforms in the penitentiary
system. Russia is now subject to pilot judgments in Ananyev v. Rus-
sia (conditions in pre-trial detention), in addition to Burdov v. Rus-
sia No. 2 (non-enforcement of judgments),9 and has responded con-
structively. The Chechen cases have given the applicants and the
whole Chechen people unassailable accounts of what happened
from 1999 onwards. Russian law textbooks and commentaries are
now full of Strasbourg judgments, which shows that the ECHR and
the ECtHR jurisprudence have become an integral part of the Russ-
ian legal system.

What are the challenges for the ECtHR to fulfil its role
effectively in relation to countries such as Russia?
The main challenge is for states to implement the Convention prop-
erly in their domestic systems as they have bound themselves to do.
In every CoE member state this is a long and complex process. Rus-
sia has in fact done not at all badly in complying with the twenty-



nine obligations it undertook in 1996 on joining the CoE. The UK is
presently the only member state defying the Court (Hirst v. UK).10

The European system also has its own limitations, particularly:
(1) the ECHR, like the 1789 Déclaration des droits de l’Homme et
du Citoyen, for the most part protects only civil and political rights
and is effectively an eighteenth-century document, somewhat anti-
quated compared to the ICCPR, American Convention on Human
Rights (ACHR) and the African Charter on Human and Peoples’
Rights (ACHPR); (2) the Court is often excessively deferential to
states; (3) despite reforms, cases take from six to twelve years after
exhaustion of domestic remedies; (4) enforcement is very slow,
opaque and weak.

You mentioned the UK. What are your views on the
government’s plans to replace the Human Rights Act with a
British Bill of Rights? How do you expect this to be perceived in
countries such as Russia?
In my view British hostility to the ECHR and to the judgments of
the Strasbourg Court can be traced back to British condemnation of
the French Déclaration, and our antipathy since 1789 to lists of en-
forceable rights. Although Britain ratified the ECHR in 1951, we did
not allow individuals to complain to the Court until 1966, and only
(partially) incorporated the ECHR into UK law in 1998 in the Hu-
man Rights Act, which came into force in 2000, but preserves par-
liamentary supremacy by ensuring that UK courts cannot overrule
acts of Parliament on human rights grounds. Until 2000, it was not
possible to argue the ECHR before the UK’s courts. Both Turkey
and Russia incorporated the ECHR into their domestic law when
they ratified, in Russia’s case in 1998, and from that moment com-
plainants could argue the ECHR and its case law in the Russian
courts. If the UK was to repeal the Human Rights Act that would
not only be a step backwards for the UK but would set a very bad
example to all forty-seven states in the ECHR system, Russia in par-
ticular.

1 See in particular, B. Bowring, The Degradation of the In-
ternational Legal Order? The Rehabilitation of Law, and the Possi-



bility of Politics (Routledge, 2008); B. Bowring, Law, Rights and
Ideology in Russia: Landmarks in the Destiny of a Great Power
(Routledge, 2013).

2 Özgür Gündem v. Turkey (ECtHR) (2000).

3 Aktaş v. Turkey (ECtHR) (2003).

4 Ipek v. Turkey (ECtHR) (2004).

5 Khashiyev v. Russia; Akayeva v. Russia; Isayeva v. Russia; Yusupo-
va v. Russia; Bazayeva v. Russia; Isayeva and Others v. Russia (EC-
tHR) (all 2005).

6 Fadeyeva v. Russia (ECtHR) (2005).

7 Kalashnikov v. Russia (ECtHR) (2003).

8 Ananyev and Others v. Russia (ECtHR) (2012).

9 Burdov v. Russia (No. 2) (ECtHR) (2009).

10 Hirst v. United Kingdom (ECtHR) (2006).



Points to Consider

1. How effective has litigation been in securing individual
justice and addressing systemic human rights problems in
Turkey and Russia?
2. What are the lessons from the Turkish and Russian expe-
rience for human rights lawyers dealing with countries con-
fronted with systematic and systemic violations?

6.2.7 The Struggle for Efficiency, Effectiveness and Institutional
Reforms

The ECtHR is facing two critical challenges: how to cope with its caseload
and how to enhance implementation of its judgments. The problems caused
by forever rising numbers of applications, particularly increasing delay in
the resolution of cases and the need for more resources, have been apparent
since the 1990s. Protocol no. 11, which effectively abolished the European
Commission of Human Rights, was meant to streamline procedures. How-
ever, a growing number of member states and the greater awareness and
willingness of those within their jurisdictions to resort to the Court has
since resulted in an exponential rise in applications. In 2011 there was a
monthly deficit of over a thousand in respect of ‘cases allocated and cases
disposed of’, which resulted in a 9 per cent increase of pending ap-
plications, totalling 151,600 by the end of the year.96 This situation was
seen as unsustainable. The Court and CoE have pursued two parallel re-
sponses to this crisis, in the form of pilot judgments and by means of pro-
cedural and structural reforms.

The pilot-judgment procedure was developed in response to systemic
problems resulting in a series of applications that essentially address the
same issue and clog the system. Instead of dealing with each application in-
dividually the ECtHR started using a new procedure in the case of Bro-
niowski v. Poland, which concerned over 80,000 claims for compensation



relating to expropriation of property.97 The purpose of the procedure is to
settle a large number of pending cases and prevent repeat applications by
inducing the state effectively to resolve systemic problems. The procedure
may be initiated by the Court ‘on its own motion or at the request of one or
both parties’.98 If, in its pilot judgment, the Court identifies a systemic
problem giving rise to violations it adjourns all pending cases and grants
states a limited period of time to address the matter, including by providing
effective national remedies, or face the prospect of a series of adverse judg-
ments. In its practice, the ECtHR has issued several high-profile pilot judg-
ments that concerned a range of systemic issues, such as excessive length of
domestic proceedings, non-enforcement of domestic judgments, or prison
conditions.99

The pilot-judgment procedure constitutes an innovative approach that
has had some success, particularly where domestic bodies, such as constitu-
tional courts, have been supportive and states have had an interest in resolv-
ing the underlying issues.100 It therefore holds some promise for the ECtHR
having a ‘constitutional’ impact and contributing to the strengthening of do-
mestic procedures and remedies. However, a series of practical questions
remain concerning selection, application and impact of the procedure on in-
dividual claimants.101

A number of individuals, states and bodies within the CoE framework
have been working to identify what other steps can be taken to increase the
effectiveness of the system. One major outcome was Protocol no. 14, which
was opened for signature in 2004 and came into force in 2010 after substan-
tial delays caused by Russia’s initial non-ratification.102 The Protocol intro-
duces a number of changes aimed at streamlining procedures.103 Signifi-
cantly, a single judge can rule on the admissibility of applications (instead
of three judges previously). Cases can be dismissed where they are mani-
festly inadmissible or ‘where the applicant has not suffered a significant dis-
advantage’.104 The latter formula is problematic because it curtails the right
to individual access for violations.105 It is therefore subject to certain safe-
guards106 and the Court’s dealing with cases on this ground merits close
scrutiny.107 Conversely, a committee of three judges can rule on the admis-
sibility and merits where ‘the underlying question in the case … is already



the subject of well-established case-law of the Court’.108 Protocol no. 14
also seeks to facilitate friendly settlements and strengthens the role of the
Court in the enforcement of judgments upon referral by the CoM.109 Once
in force, Protocol no. 15 (2013) will introduce a further significant pro-
cedural change, reducing the time limit within which cases have to be
brought to the Court from six months to four months.110

The measures set out in Protocol no. 14 appear to have made the EC-
tHR more efficient. In 2014, a total of ‘56,200 applications were allocated
to a judicial formation, an overall decrease of 15% compared with 2013
(65,800) … It is the first time since 2003 that the allocated number of cases
has decreased.’111 However, there is general consensus that more needs to
be done to resolve the challenges facing the system.112 Enhancing domestic
implementation through legislative and institutional reforms as well as judi-
cial protection is key, because it would make recourse to the Court unneces-
sary.113 It is clear that domestic actors, including NGOs, the media, parlia-
mentarians, courts and others, such as national human rights institutions,114

play a vital role in bringing about the requisite changes in what is an ongo-
ing, long-term task.

Is the only solution to the current problems facing the ECtHR for it ef-
fectively to become a constitutional court of Europe? In response to this
question, it has been suggested that the Court should focus only on funda-
mental questions, which would shift the emphasis towards national imple-
mentation.115 The pilot-judgment procedure and the admissibility require-
ments in Protocol no. 14 (‘no significant disadvantage’) already point to a
more constitutional role for the Court. Further, article 1 of Protocol no. 16
envisages that the highest national courts ‘may request the Court to give ad-
visory opinions on questions of principle relating to the interpretation or ap-
plication of the rights and freedoms defined in the Convention or the proto-
cols thereto’. The suggested shift would have a positive impact on the
Court’s resources and would allow it to further develop its jurisprudence on
fundamental questions of wider importance. However, it has triggered seri-
ous concerns that it would undermine the individual relief that is by many
seen as being at the heart of the system.116 There is indeed a risk that indi-
vidual complaints may be curtailed and that the Court may become selec-
tive in responding to European human rights problems. The debate sur-



rounding the nature of the Court demonstrates current fault lines; it also
shows that there are no easy solutions to the problems facing it. As develop-
ments over the last two decades show, the system cannot escape continuous
adjustments. How to effectively function and move beyond crisis manage-
ment is vital for an institution which, despite all its achievements to date,
faces recurring political challenges and is at risk of frustrating those whose
rights it is meant to protect.

6.2.8 The EU

The precursor to the EU, the European Community (EC), was meant to be
an organisation aimed at European integration principally through the
movement of goods, persons, services and capital. Hence, it was not con-
cerned with human rights per se. However, it is clear that the EU, an in-
ternational organisation based on a ‘unique economic and social partnership
between 28 countries’,117 has a special role in the promotion and protection
of human rights in Europe and beyond in the course of its external human
rights policy.118 While early, ambitious attempts to include human rights
protection in the system failed, the European Court of Justice (ECJ; later
renamed Court of Justice of the European Union (CJEU)) subsequently de-
veloped a notable jurisprudence on human rights through its interpretation
of Community law.119 However, it was not until the 1992 Maastricht Treaty
(Treaty on European Union) that human rights were formally recognised in
EU law. At present, article 6(3) of the Treaty on European Union, as revised
by the Lisbon Treaty,120 stipulates that ‘[f]undamental rights, as guaranteed
by the European Convention for the Protection of Human Rights and Fun-
damental Freedoms and as they result from the constitutional traditions
common to the Member States, shall constitute general principles of the
Union’s law’.121 The Charter of Fundamental Rights of the European Union
of 2000, which became binding as an integral part of the Lisbon Treaty,122

presently constitutes the EU’s major human rights instrument. It encom-
passes a range of civil, political, economic, social and cultural rights that
are contained in its six chapters (dignity, freedoms, equality, solidarity, citi-
zens’ rights and justice).123 However, EU policies and practices in respect
of human rights have been contradictory. In contrast to its leading role in



areas such as developing anti-discrimination instruments, the EU’s policies
and conduct in other fields have been the subject of considerable criticism.
This applies particularly in respect of asylum and immigration,124 the EU’s
limited progress in effectively protecting rights of minorities, such as the
Roma,125 its handling of the debt crisis,126 and inconsistencies in its exter-
nal human rights engagement.127

The relationship between the EU and the ECtHR constitutes a critical
and complex question for human rights protection in Europe. The role of
the EU vis-à-vis its member states, particularly its ability to mandate action
that may result in a breach of states’ obligations under the ECHR, in-
evitably raised the question whether the EU itself should be bound by Eu-
ropean human rights law. National courts, such as the German Constitution-
al Court,128 as well as the ECtHR, have shown considerable reluctance to
find that the EU may provide lesser protection than that granted in national
constitutions or the ECHR respectively.129 This unresolved situation was
considered unsatisfactory and contributed to the drafting of the Charter of
Fundamental Rights. The Charter, which, among other rights, also essential-
ly contains ECHR rights, is binding on the EU and on member states ‘only
when they are implementing [European] Union law’.130 The Lisbon Treaty
also resolved another fundamental question, namely providing that the EU
‘shall accede’ to the ECHR131 and thus become subject to the jurisdiction of
the ECtHR (interestingly, the EU had already become a party to the Con-
vention on the Rights of Persons with Disabilities (CRPD), which allows
supranational organisations to do so).132 Discussions about the modalities
of becoming a party resulted in a draft accession agreement between the EU
and CoE in 2013. However, the planned accession has been called into
question following an opinion by the CJEU in 2014, in which it held that
the accession agreement had on several grounds failed to account for the
autonomy and specificity of EU law, including judicial review by the
CJEU.133 It therefore found that the agreement was not compatible with EU
law.134 The judgment has delayed, though not necessarily entirely derailed,
accession. Should the accession proceed, it is clear that such a step would
have significant ramifications. It places the ECtHR firmly at the apex of the
European human rights architecture. The Court can be expected to be seized
with cases that may have potentially far-reaching repercussions for EU poli-



cies. Such a development would pose a challenge regarding the scope of re-
view, namely whether the EU would still benefit from a presumption of
compliance.135 At the same time, the broadened scope of the CJEU’s juris-
diction, which is now mandated to apply the Fundamental Charter, has
raised the possibility of divergence arising from the parallel jurisdiction of
both courts (as well as the ECSR).136 Judging by the ECJ’s and CJEU’s ju-
risprudence to date, it is reasonable to expect that it will take a pragmatic
line that seeks to reflect the ECtHR’s jurisprudence as much as possible.137

Nevertheless, the scope for legal uncertainty inherent in these developments
cannot be denied.

Questions

1. For all its supposed progressiveness, the ECtHR has been
rather conservative in its overall approach and has frequently
refrained from demanding fundamental changes that appeared
merited with a view to securing stronger rights protection.
Would this statement constitute a fair assessment of the Court’s
record to date?
2. Should the ECtHR become more akin to a constitutional
court and only hear cases of fundamental importance?
3. Are the Fundamental Rights Charter in the Lisbon Treaty
and EU accession to the ECHR the final steps towards a coher-
ent European human rights system?

6.3 The Inter-American Human Rights System

6.3.1 Overview
The origins of the Inter-American system date back to regional efforts in the
nineteenth century to strengthen cooperation based on mutual respect and



non-intervention, which resulted in the establishment of the Pan American
Union in 1889–1890.138 Following World War II, in a process aimed at es-
tablishing a peaceful, democratic and liberal regional order, the Organiza-
tion of American States (OAS) was established in 1948 by virtue of the
OAS Charter, with twenty-one member states at the time (thirty-five as of
December 2018). One of its first steps was the adoption of the American
Declaration on the Rights and Duties of Man, 1948, which predated the
UDHR. The American Declaration has a strong emphasis on civil and polit-
ical rights. Notably, it also acknowledges a number of economic, social and
cultural rights and a list of duties, drawing inspiration, among other sources,
from the four freedoms formulated by Roosevelt in 1943.139 The OAS
Charter and the American Declaration constituted the initial normative
framework for human rights protection. However, in the first decade it was
not complemented by any institutional mechanisms and it took until 1959 to
set up the Inter-American Commission on Human Rights (IACHR). The
difficulty in reaching agreement on and developing effective procedures
was evident, as it was only in 1965 that the Commission was given the
power to examine individual complaints based on a violation of the OAS
Charter and/or the American Declaration.140

In a parallel process, the ACHR was adopted in 1969 after a ten-year
drafting period. The Convention focuses mainly on civil and political rights.
Notably, it recognises the right to a juridical personality, the right to a name
and the right to a nationality,141 reflecting regional concerns over depriva-
tions of these rights. The Convention also stipulates rights of the child, de-
mocratic rights (the right to participate in government) and the progressive
development of economic, social and cultural rights.142 This range of rights
gives the Convention a fairly broad scope, which comes, however, at the
expense of specific guarantees in relation to the rights of the child and eco-
nomic, social and cultural rights.143

The resulting gap was in part rectified through the adoption of an addi-
tional protocol on economic, social and cultural rights in 1988.144 Further
treaties were adopted as part of responses to certain types of serious viola-
tions experienced in the region. This comprises the Inter-American Conven-
tion to Prevent and Punish Torture in 1985, the Inter-American Convention
on Forced Disappearance of Persons in 1994 and the Inter-American Con-
vention on the Prevention, Punishment and Eradication of Violence against



Women, 1994, which added important normative layers of protection and
international precedents in their respective fields of application.

The adoption of the ACHR and the establishment of the Inter-Ameri-
can Court of Human Rights (IACtHR) in 1979 resulted in a two-track sys-
tem of human rights protection:

1. The majority of states in the region, twenty-three at present, have
become parties to the ACHR, twenty of which have accepted the juris-
diction of the IACtHR.145 Individual petitions are first brought before
the IACHR. The Commission is empowered to consider cases brought
by ‘any person or group of persons, or any non-governmental entity
legally recognized in one or more member states’,146 and may submit a
case to the IACtHR where it finds a violation and a friendly settlement
cannot be reached.147

2. Cases against other states (that have either not become a party to the
ACHR or which do not recognise the jurisdiction of the IACtHR) can
only be considered by the IACHR. Where the state concerned, such as
the USA or Canada,148 is not a party to the ACHR, the Commission
applies the OAS Charter and the American Declaration.149

6.3.2 The IACHR

The IACHR, which is composed of seven independent members elected by
the OAS General Assembly and based in Washington DC, has a broad pro-
motional and protective mandate.150 This includes:

awareness-raising, including by means of thematic reports. Several
of these reports have been highly influential in identifying and ad-
dressing human rights problems in specific situations and in the re-
gion at large;151

observation of the human rights situation in member states, including
by way of conducting country visits. The Commission had conducted
ninety-eight visits by the end of 2018.152 It has published over fifty
country reports, which often provide a detailed account of human



rights problems encountered, thereby producing an important record
of the human rights situation in the continent;153

making recommendations to OAS member states regarding the re-
gional protection of human rights. The Commission has issued sever-
al resolutions, including on transnational challenges such as the hu-
man rights of migrants and on specific situations, such as granting
precautionary measures in respect of detainees in Guantánamo
Bay;154

considering petitions by individuals and NGOs. The Commission’s
caseload has grown steadily and it received 2,957 petitions in 2014,
with the majority relating to Mexico, Colombia, Nicaragua, Peru,
Brazil, Argentina and Ecuador;155 and
submitting cases to the IACtHR. The Commission has referred an
average of around twelve cases per year to the Court since 2003
(with an average of fewer than five cases previously), with eighteen
cases referred to the Court in 2018.156

The IACHR has also created a system of rapporteurships, which monitor
and promote respect for specific thematic rights.157

The IACHR has been credited for its role in responding to serious hu-
man rights violations in the 1970s and 1980s. Notwithstanding the adoption
of the ACHR in 1969, the Inter-American system was confronted with seri-
ous human rights violations and apparent non-compliance by military dicta-
torships such as those in Argentina, Chile, Paraguay and Uruguay. Steps
taken by the Commission in response, such as an on-site visit to Argentina
in 1979 and subsequent exposure of human rights violations, have been
viewed as an important factor in reducing violations and undermining the
legitimacy of the then regime.158 Similarly, the Commission played a criti-
cal part in responding to conflict, repression and impunity in countries such
as Colombia, Guatemala and Peru in the 1980s and 1990s.159 The Commis-
sion has equally developed a strong focus on assistance in transitional pro-
cesses, such as in Colombia.160 It has also paid special attention to the pro-
motion and protection of rights in respect of specific groups, such as the
rights of women and indigenous peoples, or in particular contexts, such as



counter-terrorism.161 Over the years the Commission has contributed to the
development of American human rights law through its thematic reports
and petitions. Several cases before it concerned critical issues, such as the
protection of unborn life in the Baby Boy case,162 and the death penalty.163

Considering the breadth of its mandate it comes as no surprise that the
Commission, like other bodies of its kind, suffers from limited resources
and a lack of capacity that threaten to undermine the efficiency and effec-
tiveness of its work.164

6.3.3 The IACtHR

The IACtHR was established in 1979. It is composed of seven judges elect-
ed by the states parties to the ACHR at the OAS General Assembly165 and
is based in Costa Rica. The IACtHR has contentious jurisdiction over cases
in relation to alleged violations of the ACHR and any other protocols to
which a state is a party.166 It can also issue advisory opinions regarding the
interpretation of the ACHR or other OAS treaties.167 The exercise of its
contentious jurisdiction is circumscribed by two important factors: (1) the
state(s) concerned has/have to recognise the IACtHR’s competence to hear
contentious cases;168 (2) only the IACHR or states parties can submit
cases.169 This means that the IACHR acts as gatekeeper in the individual
complaints procedure. Unlike the ECHR system, individuals cannot bring
cases directly before the IACtHR. Initially, applicants did not have any in-
dependent role in proceedings. This was problematic where their views di-
verged from that of the Commission, which was increasingly seen as an
anomaly that over time prompted the IACtHR to develop changes in its
practice.170 Under the 2001 and 2009 Rules of Procedures the victims and
their representatives have been given a prominent role and effectively func-
tion as parties following the referral of a case; they ‘may submit their brief
containing pleadings, motions and evidence autonomously and shall contin-
ue to act autonomously throughout the proceedings’,171 which signals a de-
cisive shift towards the recognition of victims as parties. In addition, the
role of Inter-American defender has been established to represent victims
who do not have the benefit of legal assistance.172



By the end of March 2019, the IACtHR’s Series C on contentious cas-
es had reached 374, many of which had been initiated by national and re-
gional NGOs, such as the Centre for Justice and International Law
(CEJIL).173 The inter-state procedure, in contrast, has effectively remained
dormant, with not a single judgment on the merits.174 In the 1980s and
1990s the IACtHR was seized with a limited number of cases of serious vi-
olations, including massacres, enforced disappearances, torture and lack of
judicial protection, as well as unfair trials.175 In the 2000s the IACtHR ad-
judicated a series of cases characterised by large-scale and systematic viola-
tions, many of which had been committed in the course of armed conflict
and counter-insurgency (such as in Colombia, Guatemala and Peru), and
had taken place in a climate of impunity.176 The IACtHR was also increas-
ingly called upon to rule on inadequate responses to violations in countries
such as Bolivia, Brazil and Mexico, reflecting the influence of transitional
justice processes.177 In addition, it focused on collective rights, notably in
respect of the rights of indigenous peoples, which have served as in-
ternational precedents.178 The IACtHR’s jurisprudence on children’s rights
has also been noteworthy for its focus on strengthening the protection of
children and their rights.179 It has also developed a far-reaching jurispru-
dence on migrant rights, including on the right to nationality,180 consular
assistance,181 non-discrimination,182 immigration detention,183 expulsion184

and extradition.185 Moreover, the IACtHR issued landmark rulings in cases
of sexual violence, such as Castro-Castro Prison v. Peru, where its interpre-
tation of rape and forced nakedness have proved influential, and the Cotton
Field case on due diligence obligations in respect of gender-based
violence.186 It has also recognised the rights of LGBTI persons in several
recent cases,187 and in an advisory opinion.188 In 2017, the IACtHR for the
first time found a violation of article 26 (economic, social and cultural
rights) in a case concerning the dismissal of a former trade union leader and
president of an employee organisation.189 Overall, the IACtHR’s recent ju-
risprudence has been viewed as signalling a shift in focus ‘to structural vio-
lence by police on marginal communities, collapsed prison systems and
deeply problematic judiciaries’.190 This jurisprudence in contentious cases
has been complemented by a series of important advisory opinions, such as



on the derogability of judicial protection during states of emergency,191 the
environment and human rights,192 as well as the rights of undocumented
migrants and the institution of asylum.193

Faced with patterns of systematic violations the IACtHR has been cog-
nisant of their political context and dimension, particularly marginalisation,
discrimination, institutional rule of law weaknesses and impunity.194 It has
articulated a number of principles and fashioned approaches that have bro-
ken new ground in the international understanding of human rights. One
prominent example is its jurisprudence on forced disappearances. The IAC-
tHR found that this practice entails multiple (and ongoing) violations,
recognised family members as victims in their own right and identified pos-
itive obligations of the state to investigate alleged violations where the per-
petrators cannot be identified.195 It has also been at the forefront of the de-
velopment of the right to truth, which includes access to state-held informa-
tion.196 This comes within the context of its strong emphasis on states’ duty
to combat impunity, holding in particular that amnesties are incompatible
with the duty to investigate and offer effective access to justice for viola-
tions such as the right to life and freedom from torture.197

The IACtHR’s approach is characterised by its pro-homine stance198

and sensitivity towards the human rights problems facing the region. It has
developed a practice of hearing detailed evidence, which makes its judg-
ments important records of violations in their own right. The IACtHR’s in-
terpretation of the ACHR demonstrates a strong focus on effectiveness, par-
ticularly effective remedies. Its jurisprudence on reparation in particular is
considered to constitute a major contribution to human rights law.199 How-
ever, the IACtHR has at times been criticised for articulating positions that
may find limited support in international human rights law, such as locating
the question of labour protection of undocumented migrant workers as a
question of non-discrimination having attained the status of jus cogens200

and for introducing notions, such as the proyecto de vida (life plan) as a
component of reparation,201 without applying them consistently in its ju-
risprudence.



6.3.4 Impact

The IACHR and IACtHR have played an important role in responding to
systematic and widespread violations in the region. This includes their em-
phasis on victims’ rights, access to justice and accountability, which has
contributed to a significant shift in the regional human rights culture. At the
domestic level, states have taken a number of legislative and institutional
measures to bring their systems into conformity with the ACHR, either in
response to specific judgments or independently, even though compliance
has been uneven.202 This forms part of the growing normative influence of
the Inter-American system and its impact on political and judicial actors
in  the region.203 However, several problems remain. At the sub-regional
level, the non-ratification of the ACHR by the USA and Canada, in combi-
nation with the lack of recognition of the IACtHR’s jurisdiction by several
Central American states, has given the system a decidedly Latin American
orientation. This signals embedded fault lines that still hinder the develop-
ment of a truly American system. At the national level, marginalisation and
impunity remain deeply engrained and the Inter-American system has strug-
gled to make an impact on underlying structural political and economic fac-
tors that foster violations.204

The Inter-American system also faces familiar institutional
challenges.205 While the caseload of the IACHR and the IACtHR – the lat-
ter because of the limited number of referrals – is still light in comparison
to that of the ECtHR, a growing awareness and willingness to resort to
these regional mechanisms is putting an increasing strain on the system.206

The inadequate resources made available have already forced the IACtHR
to reduce the number of hearings, which undermines one of its important
functions as a public forum to expose human rights violations.207 These de-
velopments may in time result in further reforms, considering experiences
in the European system, and provide victims with direct access to the IAC-
tHR.



Interview 6.3  An Intimate Experience of the IACtHR as
Litigant and Senior Staff Attorney

(Oswaldo Ruiz-Chiriboga)

Dr Oswaldo Ruiz-Chiriboga is Assistant Professor, Department of
Legal Studies at the Central European University. He worked as a
lawyer for CEJIL before serving for six years as Senior Staff Attor-
ney at the IACtHR.1

What has been your experience as a litigant before the Inter-
American human rights system?
My first exposure came from November 2001 to October 2002 when
I coordinated the work of the students of the Human Rights Clinic at
the Pontifical Catholic University of Ecuador. We represented vic-
tims in several cases before the IACHR and in one case before the
IACtHR (Tibi v. Ecuador).2 From 2003 to 2005, I worked for CE-
JIL, which is a major NGO that engages with the Inter-American
system at several levels. In my work on the Legal Defence Pro-
gramme, I led cases on human rights from Honduras and Nicaragua
before the Commission and Court. This included researching the
case background and precedents, drafting and editing briefs, attend-
ing hearings, developing legal arguments, communicating with
client NGOs and victims and negotiating with state agents, among
other functions. Since I was the only Ecuadorian at CEJIL I also
worked closely with its Washington DC office on all the Ecuadorian
cases. In addition, as part of my work on the training and dissemina-
tion programme, and the Campaign to Strengthen the Inter-Ameri-
can System, I travelled around Central America conducting meet-
ings, seminars and courses with NGOs, public servants, victims of
human rights violations and indigenous peoples, among others.

You later on became Senior Staff Attorney at the Court. What
did this role entail and how has it changed your views of the
Court?



I served in the Court from February 2005 until September 2010. As
Senior Staff Attorney I coordinated one of the then six working
groups of the Court’s permanent Registry (nowadays there are seven
groups). Under the general supervision of the Court’s Registrar I
was in charge of 20 per cent of the cases pending before the Court,
exercising executive and operational authority over the unit. This
consisted of judicial support, coordination and supervision of the
work of interns and junior attorneys. The work entailed a range of
tasks. In particular, I drafted legal documents and opinions and pro-
vided the necessary legal direction on substantive and procedural
issues. This included complex or novel questions on a wide range of
international law and human rights issues, including violent conflicts
and democratic transitions. My most important task was to assist the
Court’s judges in drafting the Court’s decisions, judgments and ad-
visory opinions.

Serving as a staff attorney was a wonderful experience. It
showed me how the Court is able to deal with all its duties and func-
tions even though it does not have sufficient financial and human
resources. As is well known, the Court’s budget is not enough to
cover all its needs, which has forced it to look for external funding.
The lack of resources has many implications, the most important be-
ing the work overload of all the attorneys. We had to deal with all
the contentious cases, advisory opinions and provisional measures.
Moreover, since the Court is also in charge of monitoring the com-
pliance of its judgments we had to analyse all the compliance re-
ports submitted by the states and the observations sent by the Com-
mission and the victims’ representatives. In short, a case is not over
when the Court delivers its judgment. It is only closed when the
state has complied with the judgment and this can take years. This
fact increases the workload of the Court because it has to deal with
pending but also already decided cases. Finally, another conse-
quence of the inadequate funding of the Court is the poor quality of
the translations of its decisions.

What impact has the Inter-American Commission and the
Court’s jurisprudence had in your country?



In Chaparro Álvarez and Lapo Íñiguez v. Ecuador,3 the Court or-
dered the state to modify its Constitution and its national law, be-
cause: (1) the habeas corpus remedy was decided by majors and not
by judges; and (2) the national law posed arbitrary burdens on per-
sons accused of drug-dealing (the individual had to pay a fee for the
administration of his/her seized goods, even if he or she was acquit-
ted). Ecuador complied with these orders. However, it is hard to say
that the Court’s judgment played a significant role in the relevant
constitutional amendment, because during that time the country was
already in the process of adopting a new Constitution and local
stakeholders had a considerable voice. In general terms, I think that
one of the major impacts of the Court’s judgments in Ecuador and
the region is its doctrine of ‘Conventionality Control’, i.e. the duty
of national judges to interpret and apply domestic law in accordance
with the Convention.

Overall, what do you see as the strengths and weaknesses of the
Inter-American system?
Some of the main points of concern are the insufficient budget for
both the Commission and Court; delays in the procedure before the
Commission; and lack of transparency in the process of appointing
and electing judges and commissioners that may affect the impar-
tiality of the Court and the Commission. OAS states have raised
several points of concern regarding the work of the Commission,
pointing out weaknesses in the procedure of precautionary mea-
sures, friendly settlements, preparation of annual reports and the
work of the rapporteurships, though I am not sure how justified they
are, except in respect of the system of rapporteurships. In addition,
the Court has at times not been clear in its interpretation of the Con-
vention and other regional treaties, for instance in Acevedo Buendía
et al. v. Peru4 it declared it has contentious jurisdiction over article
26 ACHR (economic, social and cultural rights), but in doing so it
ignored the Protocol of San Salvador. On other occasions the Court
has imported decisions of other tribunals, particularly the ECtHR,
without considering that such decisions were based on the European
regional consensus, which may not be similarly present in the
Americas.



As to its strengths, the Court is very open to interpreting the
Convention in such a way that groups traditionally excluded, for in-
stance indigenous peoples, could find international protection for
their cultural particularities. It is also the leading tribunal on repara-
tion issues. In addition, the Court has modified its Rules of Proce-
dure to expedite the process before it, to facilitate the participation
of victims, to allow the participation of new actors (the Inter-Ameri-
can Defender, for instance) and to minimise the expenses of victims
(for example the Fund for Victims).

In light of this, what do you see as the main challenges facing the
Inter-American system today?
The main challenges include achieving universality of the Inter-
American system by encouraging ratification of its treaties by all the
OAS member states; ensuring full compliance with the recommen-
dations and decisions made; improving procedures and ensuring
strict observance of the regulatory frameworks in the individual pe-
titions system; increasing efficiency and expediency in the process-
ing of petitions and cases and moving towards greater transparency
in the management of the system, particularly the Commission.

1 Oswaldo Ruiz-Chiriboga maintains a blog on the Inter-American
system (in Spanish) at http://corteidhblog.blogspot.co.uk. He is one
of the editors of The Inter-American Court of Human Rights: Theory
and Practice, Present and Future; see below at Further Reading.

2 Tibi v. Ecuador (IACtHR) (2004).

3 Chaparro Álvarez and Lapo Íñiguez v. Ecuador (IACtHR) (2007).

4 Acevedo Buendía et al. (‘Discharged and Retired Employees of the
Comptroller’) v. Peru (IACtHR) (2009).

http://corteidhblog.blogspot.co.uk/


Questions

1. What are the defining characteristics of the Inter-American
system?
2. Is it possible to speak of a truly American human rights
system?
3. Have the Inter-American bodies successfully responded to hu-
man rights problems prevailing in the continent?
4. What role did the Inter-American system play in the context
of national transitions from dictatorships, such as those in Ar-
gentina and Peru?

6.4 The African Human Rights System

6.4.1 Overview
Human rights formed part of the broader agenda of the Pan African Con-
gresses in the anti-colonial struggle prior to independence.208 However, the
Organisation of African Unity (OAU) established in 1963 largely omitted
any mention of human rights, emphasising decolonisation, state sovereignty
and development instead. It was only in the late 1960s that proposals for an
African human rights instrument began to be put forward that ultimately
resulted in the adoption of the ACHPR in 1981 and the establishment of the
African Commission on Human and Peoples’ Rights (ACmHPR). The
ACHPR is remarkable as it covers a wide spectrum of civil and political
rights, though not always drafted with sufficient precision, such as the right
to a fair trial,209 as well as economic, social and cultural rights. It is the only
major human rights treaty that recognises a set of collective rights, includ-
ing the right to development, the right to peace and security and the right to
a satisfactory environment.210 The ACHPR also lists a number of individual
duties ‘towards his [and her] family and society, the state and other legally



recognized communities and the international community’.211 The emphasis
on duties, together with the recognition of collective rights, has been
viewed as a genuine African feature of the treaty.212 Yet the impact is limit-
ed because there are no procedures to enforce these duties and hold individ-
uals liable for a breach; in practice, the relevant provisions (articles 27–9)
serve to qualify rights, that is they provide the grounds on which states may
restrict the exercise of rights such as freedom of expression.213

After a hesitant beginning, the African human rights system has gained
considerable momentum since the 1990s. Political changes and democrati-
sation processes in several states, institutional reforms at the regional level
and increasing NGO engagement have contributed to a stronger focus on
human rights and several instruments were adopted that addressed various
apparent lacunae in the regional system of protection. These include the
African Charter on the Rights and Welfare of the Child (1990), the Protocol
on the Rights of Women in Africa (2003), the African Charter on Democra-
cy, Elections and Governance (2007),214 and the African Union (AU) Con-
vention for the Protection and Assistance of Internally Displaced Persons in
Africa (Kampala Convention) 2009.215

Important institutional developments include in particular the estab-
lishment of the AU in 2002 (including all African states).216 In notable con-
trast to its predecessor, one of the AU’s objectives as set out in its Constitu-
tive Act of 2000 is to ‘promote and protect human and peoples’ rights in
accordance with the [ACHPR] and other relevant human rights
instruments’.217 The Act explicitly mentions ‘[r]espect for democratic prin-
ciples, human rights, the rule of law and good governance; humanity’ as
one of the AU’s principles.218 As an exception to the principle of non-inter-
ference the Act also recognises ‘the right of the Union to intervene in a
member State pursuant to a decision of the Assembly in respect of grave
circumstances, namely: war crimes, genocide and crimes against
humanity’.219 Significantly, the AU established a number of bodies and pro-
cedures with a bearing on human rights and has generally assumed a more
proactive role in this field, albeit with a rather mixed record to date.220 In
addition, a protocol to establish an African Court on Human and Peoples’
Rights (ACtHPR) (to become part of the African Court of Justice and Hu-



man Rights) was adopted in 1998 to provide stronger judicial human rights
protection in the region.221

Sub-regional developments complement the African human rights ar-
chitecture. States in the crisis-ridden Great Lakes region have agreed on the
Great Lakes Pact, an impressive instrument that seeks to strengthen human
rights, accountability and justice in the area.222 However, its impact has
been limited due to the lack of adequate institutional mechanisms.223 Hu-
man rights have also become an important component of sub-regional eco-
nomic integration. Significantly, the courts of regional economic communi-
ties, particularly the East African Community (EAC), the Economic Com-
munity of West African States (ECOWAS) and the Southern African Devel-
opment Community (SADC), prior to its effective suspension in 2010, have
increasingly interpreted their jurisdiction as enabling them to adjudicate hu-
man rights cases.224 Some of these developments have met with resistance
or non-compliance, and the proliferation of mechanisms does not necessari-
ly equate with increased effectiveness. Nevertheless, they testify to the
growing regional efforts to address human rights at the normative and insti-
tutional level. The recognition of the close link between respect for human
rights, a stable and democratic order and economic development must count
as an important factor behind these changes, which have received added im-
petus thanks to creative litigation by NGOs and the largely human rights-
friendly jurisprudence of the courts.

6.4.2 The ACmHPR

The ACmHPR is based in the Gambia and composed of eleven members
who are elected by the AU Assembly of Heads of State and Government
and serve in their personal capacity.225 It has a broad mandate to promote
and protect human rights as laid down in article 45 ACHPR. Its promotional
mandate includes the consideration of states parties’ reports, the study of
human rights issues and country-specific situations, including by means of
fact-finding missions, and a system of special rapporteurs and working
groups.226 The Commission’s protection mandate comprises the considera-
tion of individual and inter-state complaints, a competence that it derived
from articles 55 and 56 ACHPR.227 The Commission meets biannually for



its general sessions to fulfil its mandate and may convene special (ex-
traordinary) sessions where called for.228

In what was effectively its first decade, the ACmHPR adopted a num-
ber of important decisions in the 1990s. These concerned a series of cases,
mainly brought by NGOs making use of the broad standing provided for in
the Charter, which predominantly addressed mass violations (including vio-
lations of the right to life, prohibition of torture, right to liberty, right to a
fair trial and mass expulsions).229 However, the Commission’s decisions
were largely confined to short findings of violations, lacked broader visibili-
ty and were frequently not complied with. The execution of Ken Saro Wiwa
by Nigeria’s dictatorship, in blatant disregard of an interim measure by the
Commission calling for the suspension of the punishment, is one of the
most glaring examples in this respect.230 Following a series of important
cases against Nigeria in the 1990s,231 the Commission developed its ju-
risprudence throughout the 2000s. The violations and countries concerned
have become more varied, with several high-profile cases against Guinea,
Zimbabwe, Eritrea, Angola, Côte d’Ivoire, Sudan and Cameroon.232 Its first
inter-state decision, Democratic Republic of Congo v. Burundi, Rwanda and
Uganda, which concerned the responsibility of the defendant states for a
series of violations committed in the course of the conflict in the Democrat-
ic Republic of Congo, is remarkable for its parallel application of in-
ternational human rights law and international humanitarian law by virtue
of articles 60 and 61 ACHPR.233 Social and Economic Rights Action Center
(SERAC) and Center for Economic and Social Rights (CESR) v. Nigeria,
which concerned multiple violations committed in the context of oil extrac-
tion in Ogoniland, is a leading case, setting a major precedent for its broad
application of economic, social and cultural rights.234 It contains important
considerations on collective rights, a jurisprudence that was later comple-
mented in cases of indigenous peoples235 and groups targeted in the course
of armed conflict, such as in Darfur, Sudan.236 The Commission has in its
recent jurisprudence also increasingly emphasised the positive obligations
of states to secure rights, such as to take measures to protect individuals
from post-election violence in Cameroon.237 It also issued several rulings
that exposed systemic shortcomings in national law and practice, finding
respondent states’ responsible for a failure to hold accountable perpetrators



of serious violence such as torture,238 including sexual violence,239 and pro-
vide justice to victims.240

The ACmHPR’s interpretation of the ACHPR has by and large not
been underscored by clearly articulated doctrines.241 Instead, it has been
rather pragmatic, drawing freely on a range of sources to support its reason-
ing.242 It has emphasised the lack of derogability of rights and has interpret-
ed clawback clauses (‘according to the law’, ‘before the law’) broadly to
include international law standards, thereby preventing states from narrow-
ing the scope of applicability of rights.243 The Commission has endorsed
the principles of subsidiarity and the margin of appreciation in a recent case
but has otherwise not applied these doctrines in its jurisprudence.244

The ACmHPR’s approach, while seemingly progressive in some in-
stances, appears at times to lack coherence and consistency. It has construed
obligations broadly, holding that due diligence is an obligation of results not
means.245 It has also read rights into the ACHPR, such as the right to hous-
ing and food in Social and Economic Rights Action Center (SERAC) and
Center for Economic and Social Rights (CESR) v. Nigeria,246 which can be
viewed either as progressive interpretation or a dangerously loose construc-
tion of the treaty that was not necessary to achieve the desired level of pro-
tection.247 Conversely, it has adopted a rather narrow interpretation of state
responsibility and obligations where a more purposive one could have been
expected to advance the effective protection of human rights, such as in its
interpretation of Zimbabwe’s fulfilment of its positive obligations in rela-
tion to serious violations attributed to the ruling party ZANU-PF.248 Its
fashioning of remedies for violations had been rather general, notably not
specifying amounts of compensation,249 although some, particularly more
recent, decisions have identified a series of specific remedies.250 The ju-
risprudence of the Commission therefore provides a rather mixed picture
characterised by an element of unpredictability that leaves considerable
scope for further development.



Case Study 6.1  Modise v. Botswana and the Question of
Nationality Rights

John K. Modise v. Botswana is a landmark case on the right to a na-
tionality.1 Modise, who was born in South Africa but grew up in
Botswana, was deported to South Africa because of his political ac-
tivities. With neither Botswana nor South Africa recognising his cit-
izenship status Modise ended up spending seven years in a South
African homeland, and after being deported from there, had to spend
five weeks in no-man’s land before being admitted back to Botswa-
na on humanitarian grounds. The case revolved around Botswana’s
refusal to grant Modise nationality, which was found to violate his
right to equal protection of the law and to the recognition of his le-
gal status. His deportation and subjection to a miserable state of un-
certainty was also held to violate the prohibition of torture and inhu-
man treatment, the right to family life, freedom of movement, the
right to property and the right to participate freely in the government
of his country. The case highlighted a number of the many problems
surrounding nationality which have beset the continent, and led to
the first case decided by the African Committee of Experts on the
Rights and Welfare of the Child2 and initiatives to draft a separate
instrument on citizenship rights.3

1 John K. Modise v. Botswana (ACmHPR) (2000). See on stateless-
ness also The Nubian Community in Kenya v. Kenya (ACmHPR)
(2015).

2 IHRDA and Open Society Justice Initiative (OSJI) (on behalf of
children of Nubian descent in Kenya) v. Kenya (ACtERWC) (2011).
See on the revocation of Sudanese nationality in the wake of South
Sudan’s secession/independence, African Centre for Justice and
Peace Studies (ACJPS) and People’s Legal Aid Centre (PLACE) v.
Sudan (ACtERWC) (2018).



3 See Recommendations of the Civil Society Meeting on African
Union mechanisms and the Protection of Refugee, IDP and Citizen-
ship Rights (2009) para. 18, online at www.refugee-rights.org/Publi-
cations/PR/2009/CRAI.communique.102209.pdf.

Point to Consider

1. Why is the Modise case so emblematic of the challenges
facing human rights protection in the African context?

6.4.3 Impact

The ACmHPR’s sessions have become an important forum for the delibera-
tion of human rights in Africa. In its jurisprudence it has begun to develop
the contours of a regional human rights culture. Further cross-fertilisation
can be expected with sub-regional courts and the ACtHPR, which is exam-
ined at 6.4.4 and 6.4.5. However, the Commission’s impact has been ham-
pered by a chronic lack of resources, which has undermined the visibility,
efficiency and quality of its work and has resulted in ever-increasing
delays.251 One response to this situation has been the Commission’s in-
creasingly restrictive rulings on admissibility, which has introduced an ele-
ment of uncertainty and has limited effective access to the main African hu-
man rights body.252 In addition, pressure exerted by states through the AU
appears to have adversely influenced decision-making, such as in relation to
the situation in Zimbabwe.253 Attempts by the AU in 2018 to constrain the
Commission’s independence are a further indication of the backlash it has
faced in recent times.254 The Commission’s impact has also been under-

http://www.refugee-rights.org/Publications/PR/2009/CRAI.communique.102209.pdf


mined by insufficient state compliance.255 This is due to the weak enforce-
ment mechanisms, including by the AU and ACtHPR, and the limited in-
corporation and application of the ACHPR, which suggests inadequate do-
mestic awareness and follow-up.256 Yet the situation varies considerably
between countries such as Nigeria, where the ACHPR was made part of na-
tional law and has been applied by the judiciary,257 and others, where there
has been less visible impact, such as in Sudan. However, owing to the in-
creasing mobilisation of regional and domestic human rights lawyers and
NGOs, greater bottom-up impetus can be expected to enhance the role of
the ACHPR at the domestic level and across the continent.258 This will also
lead to increased pressure on the system to respond more urgently to a se-
ries of regional human rights challenges, including women’s rights, rights
of lesbian, gay, bisexual, transgender and intersex (LGBTI) persons,
HIV/AIDS, marginalisation and entrenched poverty, which have to date
been insufficiently addressed in the Commission’s jurisprudence.

6.4.4 The ACtHPR

The desire to create a judicial body that addresses some of the ACmHPR’s
weaknesses was the driving force behind NGO advocacy and regional
diplomacy to set up a regional human rights court.259 This movement re-
sulted in the 1998 Protocol which set up the ACtHPR and came into force
in 2004. The ACtHPR took up its work in 2006 with its seat in Tanzania.
However, a controversial decision made in 2004 to merge the African Court
of Justice (ACJ)260 and the ACtHPR complicated matters during the interim
period.261 In 2008 the AU adopted a protocol to merge the two courts
(which replaces the 1998 and 2003 Protocols for each of the respective
courts) with a view to the creation of the African Court of Justice and Hu-
man Rights one year after the deposit of the fifteenth ratification.262 The
merged court is envisaged to consist of a general affairs and a human rights
section. The present ACtHPR, and future merged court, has advisory and
contentious jurisdiction, can make provisional orders, issue binding judg-
ments and has an explicit mandate to award reparation and refer binding
judgments to the AU Assembly for enforcement.263 In short, the Court has



the potential to substantially strengthen protection and visibility of human
rights in Africa.

The protocols establish a two-tier system. Individuals or NGOs can
bring cases directly before the Court only following prior acceptance of the
Court’s competence by member states; otherwise they have to rely on the
ACmHPR for doing so.264 The fact that only nine states had recognised the
competence of the Court to receive individual and NGO communications
directly as of March 2019 demonstrates the initial reluctance of states to
broaden access in a way that would put the Court in a position to fulfil what
is arguably its core function.

Only seven states have ratified the merger protocol as of February
2019. The decision in June 2014 to adopt a further protocol on amendments
to the protocol on the statute of the African Court of Justice and Human
Rights, vesting it with criminal jurisdiction, has added a new layer of com-
plexity.265 None the less, the new merged court will in all likelihood be es-
tablished at some point in the near future. In the meantime, the ACtHPR
will be tasked with developing its case law. Its first case was a non-starter
and declared inadmissible because it had been brought by an individual
against Senegal, a state that had not recognised the ACtHPR’s competence
to receive such complaints.266 Since then, it has been seized with a growing
number of cases, many of which, particularly in its early period, have been
declared inadmissible. In its jurisprudence, the Court has addressed short-
comings in Tanzania’s criminal justice system raised in a series of similar
cases,267 the killing of a journalist in Burkina Faso and lack of adequate in-
vestigation,268 criminal sanctions for defamation,269 the minimum age of
marriage270 and the minimisation of genocide law in Rwanda.271 In a note-
worthy development, the Court held that the African Charter on Democra-
cy, Elections and Governance constitutes a human rights instrument,272

which gives an indication of the potential scope of its jurisdiction.273 In
2015, it also issued its first judgment on reparation.274 In a significant de-
velopment the ACtHPR adopted provisional measures against Libya in the
early stages of the conflict in 2011 to ‘immediately refrain from any action
that would result in loss of life or violation of physical integrity of persons’
following an application by the ACmHPR.275 While there were no indica-
tions that Libya complied with the order, the decision provided a glimpse of



the types of interventions the ACtHPR can make. It was also the first time
that the Commission referred a matter to the ACtHPR. Subsequently, the
Court ruled on two significant cases brought before it by the Commission,
one concerning the secret detention of Saïf Al Islam Kadhafi and lack of re-
spect for his right to a fair trial,276 and the other on the rights of the Ogiek
peoples in Kenya.277

6.4.5 African Regional Economic Courts

A review of judicial developments in Africa would be incomplete without a
brief reference to its regional economic courts.278 These courts are princi-
pally mandated to adjudicate matters falling within the scope of the treaties
governing regional economic unions. Upon application by individuals and
NGOs, several regional economic courts have interpreted their broad juris-
diction to include the competence to hear human rights cases. The ECOW-
AS Community Court of Justice, which has an explicit human rights man-
date,279 issued a landmark judgment in which it found that Niger had violat-
ed the prohibition of slavery and ordered a series of remedial measures.280

In another case it found that Gambia, the respondent state, was responsible
for prolonged arbitrary detention in breach of the right to liberty and securi-
ty and the right to a fair trial. It ordered the respondent state to pay US
$100,000 compensation, which was in noteworthy contrast to the
ACmHPR’s then general practice of not specifying amounts of compensa-
tion.281 In another case against Gambia, the Court found that the country’s
legislation on sedition, criminal libel, defamation and false news publica-
tion violated freedom of speech and expression, and that the respondent
state had arbitrarily detained and tortured several of the applicants who
were journalists.282 The East African Court of Justice, in a case concerning
violations of fair trial rights in Uganda, considered itself competent to con-
sider human rights matters notwithstanding article 27(2) of the EAC Treaty,
according to which such jurisdiction is subject to a separate protocol.283 It
acknowledged that it is precluded from adjudicating ‘on disputes concern-
ing human rights violations per se’ (emphasis in original), but stressed that
it ‘will not abdicate from exercising its jurisdiction of interpretation [of the



EAC treaty] under Article 27 (1) merely because the reference includes al-
legation of human rights violation’.284

The growing number of judgments by regional economic courts is evi-
dence of the creative use made by individuals and NGOs of existing oppor-
tunities to litigate human rights cases. It also demonstrates the willingness
of African regional courts to exercise their jurisdiction effectively to ad-
dress human rights concerns, which is often seen as integral to the legitima-
cy of economic and political unions. However, the practice raises difficult
questions, particularly whether regional economic courts have jurisdiction
to adjudicate human rights cases, and if so, what law to apply. The prolifer-
ation of courts with jurisdiction over human rights carries the risk of frag-
mentation or inconsistencies, and of forum shopping (there is no need to ex-
haust domestic remedies), thus potentially sidelining the ACmHPR.285 It is
also politically controversial as states have objected to the regional econom-
ic courts’ exercise of jurisdiction over human rights matters. This applies
particularly to a highly politically charged case against Zimbabwe where
the SADC tribunal ruled in 2008 that the expropriation of the land of the
applicant (a white farmer) had been discriminatory and that the respondent
state should pay fair compensation.286 The government of Zimbabwe re-
fused to comply with the order, claiming that it was not binding. The High
Court of Zimbabwe ruled that the judgment could not be enforced and
SADC itself, apparently yielding to pressure from Zimbabwe, effectively
suspended the tribunal287 and, in 2012, decided to negotiate a new protocol
that would confine the tribunal’s mandate to the interpretation of the SADC
treaty and protocols in inter-state disputes.288 This is a salutary lesson on
how judicial activism can backfire, with the SADC developments seeming-
ly constituting a victory for state sovereignty. However, in a region where
activist forces are becoming increasingly vocal and effective in creating po-
litical space for contestation, satisfactorily addressing human rights con-
cerns is a challenge that regional institutions cannot ignore lest they com-
promise their legitimacy. This task, as well as the one of building a coherent
system based on the consistent application of the Charter combined with
effective remedies, constitutes the main challenge facing the African human
rights system.



Interview 6.4  Making the System Work

(Ibrahima Kane)

Ibrahima Kane, AU Advocacy Director, Open Society Foundations,
has been working to promote and protect human rights in Africa for
over three decades, engaging at the grassroots level as well as in
strategic litigation and helping to strengthen regional human rights
systems. In the course of his work, he has become one of the major
civil society voices on human rights in Africa.

The African human rights system has repeatedly been described
as weak and ineffectual. What is your response to such
assessments?
If a human rights system is evaluated through the number of cases
examined by the different bodies that compose the system and im-
plemented by states parties against which they are filed, we can defi-
nitely talk about a weak system because in almost thirty years of ex-
istence, fewer than 700 cases were handled by three human rights
bodies, i.e. the African Commission on Human and Peoples’ Rights
(African Commission) (more than 600 cases), the African Commit-
tee of Experts on the Rights and Welfare of the Child (African Com-
mittee) (9 cases) and the African Court on Human and Peoples’
Rights (African Court) (59 cases). According to a recent survey by
the African Commission, only 25 per cent of its decisions/recom-
mendations have been implemented so far.

However, the work of the system is not limited to the case law.
For example, in implementing their promotional mandate, the
African Commission and the African Committee have immensely
contributed to the contextualisation of the key provisions of the re-
spective treaties, either in adopting additional protocols, such as the
Protocol on the rights of women, the draft Protocol on the specific
aspects of the right to a nationality and the eradication of stateless-
ness in Africa, or in interpreting the content of rights and liberties
enshrined in their treaties. The number of initiatives taken by the



bodies (creation of special mechanisms, adoption of Guidelines and
Principles and general comments, missions of inquiry, promotional
visits and conferences, etc.) has shown their ability to be creative
and to respond to the real needs of Africans. In addition, at the sub-
regional level like in West Africa, new bodies were created to better
promote human rights. The ECOWAS Community Court of Justice
is a court of first instance and victims of human rights do not even
need to exhaust legal remedies. More importantly, the Court can or-
ganise its hearings in the country where the violations are alleged to
have occurred. I must also confess that the African system is very
young and, as someone once said, being young is good because it
helps to correct the wrongs. So it is wise to suggest that the system
is still under construction.

You have engaged closely with the African Commission and
other human rights bodies in the region. How has this worked in
practice and how effective have you been in your work?
The African human rights system provides a ‘world’ of possibilities
provided that one puts a lot of effort into communicating with the
key actors and shows a willingness to help in improving the differ-
ent mechanisms. Supporting the activities of the African Commis-
sion or the African Court is not easy given that for years the AU did
not provide them with enough financial and human resources. In ad-
dition, the rules of these bodies are sometimes so complex and time-
consuming that many organisations prefer to do their own work in-
stead of helping the bodies to perform their respective mandates.

During the last twenty years, I managed to create between the
organisations I have worked for and the various bodies enough con-
fidence that allowed me to be proactive in dealing with human rights
issues on the continent. We helped in drafting a large number of
Guidelines and Principles, in organising seminars and conferences
and in finalising the work on key draft protocols. Working with
members of the African Commission or judges of the African Court
has been a fantastic opportunity to discuss some critical issues re-
garding the effectiveness and the perceptions that the rest of the
stakeholders have of the system. For example, our persistent criti-
cism of the composition of the African Commission, with a large



number of Ambassadors and senior states officials, led to the cre-
ation of a working group, whose mandate was to revise the Com-
mission’s Rules of Procedure. The members of the African Com-
mission showed increasing confidence to work with us, which I be-
lieve was mainly related to the fact that we acted with professional-
ism, openness and made sure that the financial and technical re-
sources were available.

There have been several important developments in the region,
particularly an increasing number of normative texts,
institutions and judicial bodies adjudicating human rights cases.
What are the promises and challenges that this development
entails for the African human rights system?
Despite all the efforts undertaken to improve its effectiveness, the
African human rights system still faces a number of challenges:

1. The lack of financial and technical resources: the annual bud-
get provided by the AU only covers 30 to 40 per cent of the
needs of the system. Almost all the human rights treaty bodies
are understaffed and the majority of their current staff is junior.
2. The various bodies hardly talk to each other and this is quite
worrying given the fact that some of them have a structural re-
lationship, such as the African Commission and the African
Court.
3. Access to the mechanisms is still a problem. Banjul (African
Commission) and Arusha (African Court) are still very far from
many African capitals and communication systems in the Gam-
bia and Tanzania are not very efficient.
4. There are a lot of gaps in the current legal framework for the
protection of rights on the continent and states are very slow in
adopting and ratifying new treaties.
5. African civil society organisations are still weak and their
input and influence on the system is still limited.
6. Implementation of the decisions and recommendations of the
bodies is still a problem.



Yet what makes me confident in the system is the progress
made by many states in putting human rights at the heart of their
daily actions. 2016 has been declared the year of human rights in
Africa by the AU, and this is a clear indication to African states that
there is no future on the continent if human dignity and life are not
fully respected. In addition, ordinary sessions of the African Com-
mission are now well attended by states parties and the number of
inter-states cases is increasing (two in one year). The AU has also
taken the lead in the fact-finding missions when massacres occurred
on the continent (South Sudan, Central African Republic, etc.). We
can, without any doubt, say that human rights seem to have a
brighter future on the continent. At the same time, I believe that
only our continued efforts, as human rights activists, will help the
system to deliver its promises.

What are the lessons that the African system may hold for the
development of regional human rights systems elsewhere?
Three main lessons can so far be learnt from the 30 years of experi-
ence of the African human rights system:

1. The vagueness of a regional human rights normative frame-
work should always be seen as a strength of the system.
2. It is difficult to protect rights in a context of general poverty,
lack of good governance and weak institutions, be it at the re-
gional or national level.
3. The realisation of human rights on a continent is always a
transnational process which requires a lot of collaboration be-
tween the different stakeholders.

If we look at new systems such as in the Association of South-
east Asian Nations (ASEAN) context it is important to support the
work of the institutional actors and, from a civil society perspective,
to take an approach that is both strategic and constructive.

Another important lesson is the need for more dialogue based
on objective criticism. African activists and NGOs have had more
influence than big Western NGOs in this respect; using the flexibili-
ty inherent in the system has been more useful than teaching it



lessons. Having said that, it is critical that regional institutions learn
from other systems; the African system has certainly benefited from
the European and the Inter-American systems in this regard.

What areas do you see as current or emerging frontiers for
human rights protection in Africa?
There are several pressing issues: first and foremost, our continent is
still struggling to find the best means to respond to the massacres
that it is experiencing at a large scale. Citizenship and nationality
are also a major concern. Well over 60 per cent of children born in
Africa do not have a birth certificate, which has greatly contributed
to discrimination based on nationality and statelessness. Discrimina-
tion more generally, including on the grounds of sex and sexual ori-
entation, is still a key problem across the continent. Other issues
concern freedom of movement in Africa and the rights of victims of
terrorism, which has become a major scourge. Another challenge is
how to advance economic, social and cultural rights, which is ex-
tremely difficult given the realities on the ground. However, initia-
tives such as the Charter for the Public Service in Africa (2001) are
a first step to put the framework in place that is needed to implement
these rights more effectively. We should not forget that human rights
are rights for the normal citizen when he/she can use the law to ef-
fectively ‘force’ the state to comply with its treaty obligations and to
change his/her own daily life. I don’t think that we Africans even
have a choice concerning our human rights system. It is the only one
we have and we have to ensure that it serves the people of our conti-
nent who, for more than four centuries, are still struggling to protect
their rights and dignity.



Questions

1. Has the ACmHPR developed a jurisprudence that adequately
responds to, and reflects, the multiple human rights challenges
in the continent?
2. Does the fact that states need to recognise the standing of indi-
viduals and NGOs before the African Court inspire confidence
that it will be able to become an effective judicial body?
3. Can the regional economic courts act as catalysts for a
stronger African human rights system or is their human rights
jurisprudence a passing phenomenon?
4. Is the African human rights system at risk of fragmentation?

6.5 The Arab Human Rights System
The founding of the League of Arab States (the Arab League) dates back to
1945 and its inter-governmental human rights body, the Permanent Arab
Committee on Human Rights, was established in 1968. Yet normative and
institutional developments have lagged behind its regional counterparts.289

The Arab Charter on Human Rights of 2004 entered into force in 2008 (15
states parties as of 30 January 2019) after its controversial 1994 predecessor
had failed to attract a sufficient number of ratifications. The Charter sets out
an Arab approach to human rights that situates the latter in the particular
political, including post-colonial, and cultural context while proclaiming
adherence to universality.290 It contains both progressive elements, as it
comprises all sets of rights, including the rights of minorities and the right
to development, and problematic provisions. The latter include the contro-
versial reference to Zionism, the right to equality between men and women
within the framework of Sharia, the imposition of the death penalty on mi-
nors if provided in national law, the lack of prohibition of cruel, inhuman or



degrading punishment, the confinement of certain economic, social and cul-
tural rights to citizens, and overly broad limitations on freedom of thought
and religion.291 Its article 43 stipulates that ‘[n]othing in this Charter may
be construed or interpreted as impairing the rights and freedoms protected
by the domestic laws of the States parties or those set forth in the in-
ternational and regional human rights instruments which the States parties
have adopted or ratified, including the rights of women, the rights of the
child and the rights of persons belonging to minorities’. This ‘saving
clause’ raises the obvious challenge of how the Charter’s provisions can be
reconciled with states parties obligations set out in these instruments. The
Charter established the Arab Committee on Human Rights, composed of
seven members, as its treaty body. Initially, its composition and operation
has prompted criticism on account of the limited independence of its mem-
bers, and the lack of gender balance.292 Significantly, its mandate is restrict-
ed; it cannot receive individual complaints, as it is confined to reviewing
states parties’ reports.293 The review process has involved civil society but
has been viewed as rather generic and ineffective.294 In 2014, the Arab
League adopted the Statute of the Arab Court of Human Rights. The
process and outcome raised concerns about the lack of civil society consul-
tation, the controversial choice of Bahrain as the designated seat of the
Court and inadequate guarantees ensuring its independence. In addition, the
Court’s mandate is viewed as overly state-centric, only providing for inter-
state complaints and complaints by accredited NGOs.295 This set-up does
not augur well for the development of the system, but close observers and
civil society participants have nonetheless emphasised the need to build on
the emerging Committee practice and engage with the system.296 The mag-
nitude of human rights challenges in the region, both structural and acute, is
enormous. Further reforms are called for to address the chasm between the
aspirations and demands articulated in popular protest and civil society
movements, and the normative and institutional shortcomings within the
Arab League setting.

6.6 Towards An Asian Human Rights System?



Asia has not witnessed the impetus that led to the establishment of a human
rights system as an important part of a regional or sub-regional political
body. However, the call by the 1993 Vienna Conference on Human Rights
to establish ‘regional and sub-regional arrangements for the promotion and
protection of human rights’ was taken up by ASEAN, which, fourteen years
later, adopted the ASEAN Charter in 2007. The Charter envisages the estab-
lishment of an ASEAN human rights body, which was inaugurated as the
ASEAN Intergovernmental Commission on Human Rights (AICHR) on 23
October 2009.297 The AICHR is mandated to promote and protect human
rights and fundamental rights. This is to be done primarily through aware-
ness-raising, capacity-building, provision of advisory services and technical
assistance, the development of common approaches and positions on human
rights matters, as well as the preparation of studies on thematic issues. It has
also been tasked with elaborating an ASEAN Declaration on Human
Rights, which it adopted on 19 November 2012.298 The AICHR is com-
posed of ten members, meets biannually, and adopts a model of decision-
making ‘based on consultation and consensus’. Its promotional mandate
and consultative functions reflect ASEAN member states’ reluctance to es-
tablish a body with quasi-judicial, let alone judicial, functions.

The AICHR model does not follow the typology of human rights bod-
ies in other regions and its apparent weakness has raised concerns about its
ability to develop a regional human rights culture and contribute to the ef-
fective protection of rights.299 However, the evolutionary process envisaged
does provide a point of reference for engagement and contestation for civil
society actors and others to advocate stronger human rights protection.
Judging by the experiences of other institutions, the AICHR may be recep-
tive to calls for a progressive interpretation and a broadening of its mandate.
Indeed, this would provide it with an opportunity to gain and maintain cred-
ibility as a human rights body. While the work of the AICHR progressed
slowly, its very establishment constitutes an important development that is
bound to hold critical lessons for regional human rights protection in Asia.

6.7 Comparison of Regional Systems



The review of regional human rights systems yielded important findings for
each of the systems, but also for other regions where systems are weak
and/or deficient, such as in respect of ASEAN to date and the Arab League,
or non-existent, such as in South Asia.300 The situation in these regions may
change following political developments, particularly in the Middle East,
which would in turn pose anew the question of what constitutes an effective
regional human rights system. The general case for such a system has been
widely recognised. Indeed, regional systems can make a significant contri-
bution to ‘regional universality’, bridging international standards and do-
mestic implementation and developing a distinctive regional human rights
culture.

Experience to date suggests that the desire for greater regional political
unity is a critical factor and can serve to generate the impetus for the estab-
lishment of regional human rights systems. In their initial phase, such sys-
tems tend to reflect considerable compromises between the member states’
intention to create a credible system and their intention to retain control
over the institutions mandated to monitor its effective application and im-
plementation. Regional human rights bodies frequently seek to use and ex-
pand their powers, not least to attain a degree of legitimacy. This has result-
ed in frictions, and member states may undermine the effectiveness of bod-
ies by not providing adequate resources.301 Nevertheless, most systems
have largely succeeded in developing stronger institutional human rights
cultures over time, although their political and popular acceptance can be
precarious. The strength of systems and their impact depends to a large de-
gree on their embeddedness in the overall political culture and their contri-
bution to the resolution of conflict and political transitions. The growth of
regional networks of actors that claim and thereby reinforce respect for the
principles and goals for which the system had been set up is another impor-
tant element. These interrelated factors and the degree to which they con-
tribute to domestic implementation processes, including by empowering lo-
cal actors, are critical for the effectiveness of regional human rights
systems.

As a general rule, it is important that the type of human rights system
chosen is suitable in the particular circumstances. For example, there may
be some merit in creating bodies with a strong promotional mandate first
rather than focusing predominantly or exclusively on judicial bodies. How-
ever, it is equally clear that complaints procedures that provide access for



individuals (and NGOs) play a pivotal role. They compel states to respond
to specific allegations and to demonstrate their respect for human rights
through taking concrete measures, in contrast to other procedures largely
based on a rather broad constructive dialogue. Against this background it is
the public in the region, particularly individuals, NGOs and the media, that
plays a crucial role in articulating legitimate expectations that reflect local
and regional priorities based on experiences of suffering and notions of jus-
tice.

Questions

1. Is there a natural progression from bodies with a largely pro-
motional mandate to fully fledged judicial bodies in the develop-
ment of regional human rights systems?
2. Are there common lessons that can be gleaned from the exist-
ing regional systems for other regional bodies contemplating the
setting up of a new human rights system?
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7.7 The Hissène Habré  Case: The Interplay between Domestic,
Regional and International Proceedings

7.1 Introduction
Complaints procedures offer a unique opportunity for individuals and
groups to have claims of human rights violations considered and their rights
vindicated in a judicial or quasi-judicial procedure. For non-governmental
organisations (NGOs) and human rights lawyers, complaints procedures are
an important avenue to pursue strategic objectives, in addition to supporting
victims in individual cases. States, on the other hand, may find themselves
having to defend allegations of specific or systemic violations. Ideally, com-
plaints procedures act as a mirror that provides an opportunity for states to
bring their practices into conformity with the respective treaty. In practice,
however, states often view unfavourable decisions as unwarranted criticism,
which may create difficulties at the implementation stage. The treaty bodies
themselves are in theory neutral arbiters that apply the treaty provisions and
rules of procedures. However, inevitably, their position as bodies created by
states, and relying on states’ cooperation on the one hand and seeking the
effective protection of human rights on the other, raises a host of challenges
in actual practice.

This chapter is written generically from the perspective of litigants
(which will mainly be referred to as applicants throughout the chapter), ex-
amining the common stages of admissibility, merits, decision, remedies and
implementation that are characteristic of complaints procedures before
treaty bodies (the term is used in this chapter to refer to both United Nations
(UN) treaty bodies and regional human rights commissions and courts).
Questions considered include in particular:

1. Jurisdiction: who can bring a case against whom in relation to what
types of violation alleged to have been committed, when and where?
2. Exhaustion of domestic remedies: what are the reasons for requiring
a litigant to take legal steps (pursue remedies) first in the state where
the alleged violation occurred? Is it always clear what steps need to be
taken? Are there any exceptions? Who carries the burden of proof?



3. Others: are there any time limits for submitting applications? Can a
case be brought before more than one treaty body? Does it need to be
written in a particular language, etc.? As for the merits, what does it
take to prove a complaint?
4. And finally, what is the nature of the decisions treaty bodies can
make and the types of remedies awarded?

For the post-decision phase, the chapter examines the challenge of imple-
mentation. In particular, what steps can treaty bodies and litigants take, and
have they taken, to enhance the prospect of a state complying with a deci-
sion? In addition, we briefly consider specific procedures which play an im-
portant role in practice, though they are only relevant where resorted to, or
agreed upon, by the parties. These include interim (provisional) measures
and friendly settlements. Questions to be considered include: when can in-
terim measures be used, are they binding, how effective are they in prac-
tice? What are the conditions for friendly settlements, and are they neces-
sarily a good outcome if this is what parties agree on?

The stages and features of regional and international complaints proce-
dures are broadly similar and the following is a generic overview rather
than a detailed examination of all available procedures; where applicable,
notable differences or different approaches taken by the respective treaty
bodies are indicated. Inter-state complaints share most features of individual
complaints procedures and are not dealt with separately given their limited
relevance to date.1

7.2 Admissibility
Admissibility refers to the procedural requirements that need to be fulfilled
for a judicial or quasi-judicial body to consider the substance of a case, i.e.
its merits, though bodies may rule on admissibility and merits simultane-
ously. The admissibility criteria are laid down in the applicable treaty – in-
cluding optional protocols where the main treaty does not envisage a com-
plaints procedure – that sets out the mandate and functions of the treaty
body concerned.2 These criteria determine who may bring a case against
which state about what kind of violation. They also reflect, through the re-



quirement to exhaust domestic remedies, the principle that supranational
bodies are not meant to replace domestic courts. Rather, their role is to
monitor whether states have complied with their obligation to respect and
protect rights ‘within their jurisdiction’.

In practice, many if not most cases fail at the admissibility hurdle, par-
ticularly on the grounds of a failure to exhaust domestic remedies. An inad-
missibility decision does not necessarily preclude an applicant from lodging
another case concerning the same matter if circumstances have changed,
particularly where domestic remedies have been exhausted subsequently.3
However, given the length of proceedings before supranational bodies, ap-
plicants whose case is declared inadmissible may face added evidentiary
challenges domestically and may have missed time limits to pursue domes-
tic remedies. Equally important, an applicant may lose the belief that the
supranational bodies will remedy the alleged violation. Inadmissibility deci-
sions by supranational bodies can therefore effectively spell the end of any
efforts to remedy violations even where the underlying claim of a violation
is justified. Applicants and anyone advising individuals or groups who con-
template bringing a case before a supranational body must therefore be
careful to ensure that the admissibility requirements have been fulfilled so
that a case will be heard on its merits.

7.2.1 Jurisdiction

7.2.1.1 Rationae Personae: Who can Bring a Complaint?

As a general rule, anyone claiming to be a victim of a violation can submit
an application, which is, depending on the treaty in question, also referred
to as a communication or complaint. The rationale behind this rule is that
those who claim that their rights have been violated have an interest and are
entitled to a remedy. A person claiming to be a victim of a violation of the
International Covenant on Civil and Political Rights (ICCPR) or the Eu-
ropean Convention on Human Rights (ECHR), for example, must show that
he or she is directly affected, i.e. that the acts or omissions in question must
have a direct bearing on his or her right(s).4 This notion can be broad as it
has been interpreted, for example, to provide standing for a member of the
Roma community in relation to offensive remarks made against his commu-



nity even though he had not been personally targeted.5 In contrast, an NGO
acting on behalf of victims, without having itself suffered any violation of
its rights, was not recognised to have standing under the ECHR.6 The same
notion of victim applies to a group of persons whose members have suf-
fered violations or a group that suffered a violation of its collective right(s)
(where the complaints procedure in question provides standing for such
claims). The position of legal persons differs; whereas the Optional Proto-
col to the ICCPR only allows individuals to claim violations,7 the European
Court of Human Rights (ECtHR) grants standing to legal persons where
their rights have been affected, such as a newspaper outlet in relation to
freedom of expression.8

The criterion of being ‘directly affected’ is problematic where an actu-
al violation has not yet taken place. For example, it would be unreasonable
to wait for a violation of the right to privacy to materialise and face criminal
sanctions for homosexual conduct. It may also be unclear whether a viola-
tion is already taking place or about to occur, such as where a person is sub-
jected to telephone tapping in violation of his or her right to privacy without
knowing it. Treaty bodies and courts have therefore recognised that ap-
plications can be brought in these circumstances but only if a violation is
reasonably foreseeable or imminent.9

Applicants before the Human Rights Committee (HRCtee) or the EC-
tHR may authorise someone else, including NGOs, to act on their behalf.10

In exceptional circumstances, ‘when it appears that the individual in ques-
tion is unable to submit the communication personally’, such as in the case
of enforced disappearance, ‘a communication submitted on behalf of an al-
leged victim may, however, be accepted if submitted by next of kin close to
the case’.11 As a general rule, applicants must show a ‘sufficient link’
(HRCtee)12 or a personal and specific link to the direct victim, such as fami-
ly members of someone who died as a result of an alleged violation (EC-
tHR).13 In an exceptional case, the ECtHR granted standing to an NGO as
de facto representative of ‘a highly vulnerable person with no next-of-kin,
Mr Câmpeanu, a young Roma man with severe mental disabilities who was
infected with HIV, who spent his entire life in the care of the state authori-
ties and who died in hospital, allegedly as a result of neglect’.14 Next of kin
may also have standing as victims of a violation in their own right, such as



the right not to be subjected to inhuman treatment where a (close) relative
has been forcibly disappeared.15

States are often reluctant to give standing to individuals, groups or or-
ganisations, other than the direct victims, out of concern that this would
open the ‘floodgates’ for public interest litigation. The question of how
broadly or narrowly standing is defined is therefore a measure of the control
states seek to retain over those permitted to use procedures. In contrast to
the Optional Protocol to the ICCPR and the ECHR, article 44 of the Ameri-
can Convention on Human Rights (ACHR) and article 55 of the African
Charter on Human and Peoples’ Rights (ACHPR) considerably broaden
standing for cases brought before the Inter-American Commission of Hu-
man Rights (IACHR) and the African Commission on Human and Peoples’
Rights (ACmHPR) respectively.16 The African Commission has empha-
sised the rationale for this relaxation in cases where the victims themselves
may be unable to bring cases: ‘[it] has adopted an actio popularis approach
where the author of a communication need not know or have any relation-
ship with the victim. This is to enable poor victims of human rights viola-
tions on the continent to receive assistance from NGOs and individuals far
removed from their locality’.17 The broad standing also enables NGOs to
bring strategic cases in response to mass violations or systemic breaches.18

It therefore facilitates access to international justice and opens avenues for
public interest litigation.19

7.2.1.2 Against Whom can a Complaint be Brought?

Applicants can only bring cases against a state that is party to the treaty
concerned and has recognised the competence of the treaty body to consider
complaints (unless they have denounced such competence, for example Tri-
nidad and Tobago).20 This is automatically the case before the IACHR and
ACmHPR, which have compulsory jurisdiction relating to the relevant Or-
ganization of American States (OAS) instruments and the ACHPR respec-
tively,21 as well as before the ECtHR following changes in 1998 (Protocol
no. 11) that revolutionised the European system. Other treaty bodies and
courts only consider applications where the state concerned has explicitly
accepted their jurisdiction. The African Court on Human and Peoples’



Rights (ACtHPR), for example, found the first case brought before it inad-
missible because the respondent state had not recognised its competence to
hear cases lodged by individuals.22

Applicants cannot bring cases against non-state actors (NSAs) because
individuals, armed rebel groups, businesses or others falling within this cat-
egory are not recognised as parties to human rights treaties. The same ap-
plies in principle to international organisations23 though this may change
should the European Union (EU) become a party to the ECHR.24 Yet the
involvement of international organisations raises complex questions of attri-
bution. Can a state be held responsible for acts or omissions in contexts
where it acted as part of multinational forces and/or purported to act pur-
suant to binding resolutions by international organisations?25 The jurispru-
dence of human rights treaty bodies is not settled in this regard. In the
Behrami case, the applicants argued that the French KFOR (international
forces in Kosovo) troops’ failure to clear cluster bombs dropped by the
North Atlantic Treaty Organization (NATO), which resulted in the killing of
one boy and serious injuries to another, constituted a violation of the right
to life. The ECtHR refused to entertain the application rationae personae
on the grounds that the acts in question were attributable to the international
organisation, here the UN Mission in Kosovo (UNMIK) acting pursuant to
UN Security Council (UNSC) authorisation. In Saramati, the detention au-
thorised by a Norwegian and later a French KFOR commander in a station
located in a sector led by Germany – which the applicant alleged to consti-
tute a violation of articles 5, 6 and 13 ECHR – was equally found not to be
attributable to the states concerned because the UNSC retained ‘ultimate
authority and control’.26 The decision was heavily criticised, particularly
for its interpretation of the rules of attribution and its policy implications of
depriving the ECHR of any application.27

In contrast, in the later case of Al-Jedda, the ECtHR rejected the argu-
ment that the United Kingdom (UK) was not responsible for the internment
of civilians in Iraq because it was carried out pursuant to UNSC resolutions,
holding that the ‘Security Council had neither effective control nor ultimate
authority and control over the acts and omissions of troops within the multi-
national force’.28 This case demonstrates the centrality of the criterion of
‘ultimate authority and control’ used by the ECtHR to attribute responsibili-
ty. Subsequently, in Nada v. Switzerland, the ECtHR held that the contract-



ing state’s decision to impose an entry ban was based on the national imple-
mentation of UNSC resolutions, and therefore fell within Switzerland’s ju-
risdiction.29 In addition, the ECtHR has made clear that the collective veil
will not always be available where states transfer part of their sovereignty
to an international organisation, namely the EU, and the international organ-
isation does not provide for equivalent protection,30 particularly where ‘the
protection of Convention rights was manifestly deficient’.31



Case Study 7.1  Protection against the Implementation of UNSC
Sanctions: Sayadi and Vinck v. Belgium

The UNSC has increasingly imposed sanctions against individuals
believed to be involved in terrorism. These individuals are placed on
lists and may face serious restrictions, including the freezing of all
their financial assets. In Sayadi and Vinck v. Belgium, the authors
had been placed on such a list as a result of information provided by
the Belgian authorities. They brought a case against Belgium before
the HRCtee, alleging a series of violations. Belgium argued that the
case was inadmissible because the implementation of UNSC resolu-
tions was a matter for the European Community, which had trans-
posed them into regulations, and that the authors were precluded
‘from disputing United Nations rules concerning the fight against
terrorism before the Committee’.1 The HRCtee held that:

While [it] could not consider alleged violations of other
instruments such as the Charter of the United Nations, or
allegations that challenged United Nations rules concerning the
fight against terrorism, the Committee was competent to admit
a communication alleging that a State party had violated rights
set forth in the Covenant, regardless of the source of the
obligations implemented by the State party.2

In a nuanced decision, it then found that Belgium was responsible
for the violations resulting from placing the individuals on the sanc-
tions list even though Belgium was later unable to have the names
removed from it.3 Some of the Committee members dissented, argu-
ing that the communication was unsubstantiated because article 103
UN Charter4 takes priority over competing obligations under the
Covenant.5 This decision is an important piece in a series of cases
that revolved around the question as to what extent human rights
treaty bodies may review UNSC resolutions and European imple-
menting regulations and provide adequate human rights protection.6



1 Sayadi and Vinck v. Belgium (HRCtee) (2008) para. 4.11.

2 Ibid., para. 7.2.

3 Ibid., paras. 10.1–11.

4 Art. 103 UN Charter: ‘In the event of a conflict between the oblig-
ations of the Members of the United Nations under the present Char-
ter and their obligations under any other international agreement,
their obligations under the present Charter shall prevail.’

5 See dissenting opinions of Ms Ruth Wedgwood and Mr Ivan
Shearer.

6 See Bosphorus v. Ireland (ECtHR) (2006); Kadi v. Commission
(CJEU) (2010) and another sanctions case pending before the Grand
Chamber in August 2015: Al-Dulimi and Montana Management Inc.
v. Switzerland (ECtHR) (2013).



Points to Consider

1. Why do cases such as Nada v. Switzerland and Sayadi and
Vinck v. Belgium raise complex questions of law?
2. What is the significance of Nada v. Switzerland and Sayadi
and Vinck v. Belgium for the question at issue, i.e. protection
of human rights in respect of sanctions imposed by the
UNSC, and beyond?

7.2.1.3 Rationae Materiae: What Rights?

An applicant must allege the violation of a right that falls within the scope
of the relevant treaty and binds the state party concerned, which also ex-
cludes rights in respect of which a valid reservation has been entered.32 An
applicant cannot, for example, claim a violation of the right to property be-
fore the HRCtee or the right to self-determination before the ECtHR be-
cause the respective treaties do not guarantee these rights as such. Nor can
an applicant claim a violation of rules of international humanitarian law per
se because human rights treaties do not confer jurisdiction to rule on such
violations.33 Instead, an applicant would need to demonstrate that the al-
leged violation, such as the bombing of a village, falls within the scope of
the treaty concerned, such as constituting a violation of the right to life, as
in the case of Isayeva v. Russia.34 Beyond these rather clear-cut cases, ap-
plications may give rise to difficult legal questions, for example whether tax
proceedings concern ‘civil rights and obligations’ and therefore fall within
the scope of article 6 ECHR.35

7.2.1.4 Jurisdiction in Respect of Extraterritorial Conduct

Applications are increasingly brought in relation to violations alleged to
have taken place outside a state’s territory. Such applications may be simply



considered inadmissible rationae loci for lack of territorial link. However,
these cases frequently raise complex questions of jurisdiction that are close-
ly related to the material applicability of a treaty. A state’s obligation to re-
spect human rights under the respective treaties is in principle confined to
its territorial jurisdiction. For example, article 2(1) ICCPR stipulates that a
state party ‘undertakes to respect and to ensure to all individuals within its
territory and subject to its jurisdiction the rights recognized in the present
Covenant’. This is in line with the general rule of international law accord-
ing to which jurisdiction refers primarily to state territory, including air
space as well as aircraft and vessels that are registered in the state or fly its
flag.36 In most cases the act or omission complained of will have taken
place on the territory of a state and the jurisdiction of the treaty body will be
apparent. This includes cases that have a link to other countries, such as
sending someone to a country where he or she is at risk of torture, because
the state action in question, for example deportation, takes place on its terri-
tory.37

Jurisprudence is less clear on the circumstances under which treaties
apply to conduct abroad (extraterritorial application) beyond the recognised
exceptions of ‘acts of diplomatic and consular agents … present on foreign
territory’38 and ‘the exercise of extra-territorial jurisdiction by a Contract-
ing State when, through the consent, invitation or acquiescence of the Gov-
ernment of that territory, it exercises all or some of the public powers nor-
mally to be exercised by that Government’.39 A look at the potential scope
of cases shows the importance of this issue. Does the kidnapping or arrest
of a person by agents of a state party in a third country bring the case within
the purview of the treaty concerned?40 Does the killing of a person at an
army checkpoint, for example by Dutch troops in Iraq,41 or the detention of
a person in a war conducted abroad, such as by UK troops in Iraq and Af-
ghanistan,42 and subsequent transfer to the local authority, fall within the
jurisdiction of the Netherlands or the UK respectively? Does the intercep-
tion or rescue of migrants on the high seas and taking them on board of a
vessel fall within the jurisdiction of the state carrying out such acts?43 What
about the conduct of Turkey in Northern Cyprus, that of the USA in Guan-
tánamo Bay and of Israel in the occupied territories?44 And what about the
use of firepower in a combat situation in a third country45 or the bombing of



a television station in a non-member state?46 Human rights treaty bodies,
and national courts, have largely used the criterion of ‘effective control’ to
establish whether such acts fall within a state’s jurisdiction.47 Determining
whether a state exercises ‘effective control’ is a question of fact that de-
pends on physical control over a person or military presence and other fac-
tors evidencing the state’s ‘control over an area outside its territory’.48

However, the application of this criterion has been far from consistent and
has caused a considerable deal of controversy and legal uncertainty.49

Extending the application of treaties to conduct abroad may from a
teleological perspective strengthen the effective protection of human rights.
However, it frequently encounters considerable resistance on the part of
states that oppose such interpretation.50 The European experience is instruc-
tive in this regard because it has generated most of the existing case law. In
one of its most controversial cases, concerning the NATO bombing of a
television station in Belgrade, Banković and Others v. Belgium and Sixteen
Other Contracting States, the ECtHR found the ECHR inapplicable, hold-
ing that there was no effective control of the territory and its inhabitants.51

In a potentially far-reaching paragraph, it stressed that the protection of the
Convention was meant to guarantee a public European order and did not
extend ‘beyond the legal space (espace juridique) of the Contracting
States’.52 Equally, the UK House of Lords had adopted a narrow reading,
finding that UK troops operating in Iraq exercised ‘effective control’ where
an individual was in custody but not in a combat situation,53 a distinction
that seems rather artificial, particularly where the troops concerned are in
control of an area.

7.2.1.5 The Long Reach of the ECHR: Al-Skeini v. UK

The Al-Skeini v. UK judgment substantially clarified the ECtHR’s jurispru-
dence. The case concerned the killing of six civilians at the hands of UK
troops, both in custody and on the streets of Basra, Iraq, and the UK’s fail-
ure to comply with its procedural duty under article 2 ECHR to investigate
the killings effectively. The outcome of the case hinged on the question of
jurisdiction. Once the ECtHR found that the UK’s ‘authority and responsi-
bility for the maintenance of security in South East Iraq’ provided the juris-



dictional link under article 1 ECHR,54 a finding of a violation of article 2
ECHR became almost inevitable due to the apparent lack of independence
of investigations.55 The judgment effectively abandoned the Court’s reser-
vation that the ECHR does not apply extraterritorially (see Banković). How-
ever, it retains a case-by-case approach that focuses on the element of direct
control over a person and/or effective control over an area to establish a ju-
risdictional link. In a persuasive concurring opinion Judge Bonello criti-
cised the Court for having missed an opportunity to develop a more coher-
ent approach to the question of extraterritorial application based on func-
tional considerations according to which ‘a State has jurisdiction for the
purposes of Article 1 whenever the observance or the breach of any of these
functions [negative and positive obligations in respect of human rights] is
within its authority and control’.56

One important follow-up question is what rights should apply; for ex-
ample whether occupying forces, such as in Iraq, should ensure the rights
under the ECHR, which has given rise to debates about the risk of ‘human
rights imperialism’ by applying regional standards beyond the territory of
member states.57 While there are still grey areas in this respect, a state ef-
fectively exercising public authority extraterritorially should be responsible
for ensuring the rights it is able to protect, particularly in relation to its own
conduct.58 Given the multiple instances in which states act abroad it can be
expected that the jurisdictional question will continue to vex human rights
treaty bodies, although a teleological approach focusing on effective protec-
tion appears best suited to these situations, not least so as to avoid a situa-
tion described by Judge Bonello of states acting as ‘gentlemen at home,
hoodlums elsewhere’.59



Points to Consider

1. Do you agree with Judge Bonello’s functional approach,
or would this be ‘tantamount to arguing that anyone ad-
versely affected by an act imputable to a Contracting State,
wherever in the world that act may have been committed or
its consequences felt, is thereby brought within the jurisdic-
tion of that State for the purpose of Article 1 of the Conven-
tion’?60

2. The UK argued (see Judge Bonello’s concurring opinion)
that exporting the ECHR to Iraq would amount to ‘human
rights imperialism’. Discuss.

In an interesting reverse scenario, Moldova argued in 2004 in the
Ilaşcu case that it did not exercise jurisdiction over Transdniestra, a break-
away region that had effectively been under Russian control since 1991.
The ECtHR rejected this argument, finding that a state retains jurisdiction
over its territory ‘even where the exercise of the State’s authority is limited
in part of its territory’.61 This was an important ruling because it strength-
ened the protection of persons, such as Ilaşcu, who find themselves in the
power of a de facto authority. The ECtHR tempered the legal consequences,
though, by finding that the limited control did affect the nature of
Moldova’s positive obligation to prevent and remedy violations.62

7.2.1.6 Rationae Temporis: When?

Applicants can only bring a case that falls within the period for which a
state has recognised the competence of a treaty body to consider ap-
plications against it, for example following the entry into force of the Op-
tional Protocol to the ICCPR for the state concerned. This is based on the
general rule of non-retroactivity of obligations (because of a lack of state
consent for the preceding period).63 However, applicants may exceptionally



bring cases in circumstances that qualify this general rule. The most impor-
tant situations are ongoing violations, such as enforced disappearances,64 or
violations of property rights,65 which commenced before the state con-
cerned became bound by the complaints procedure but continued to gener-
ate effects thereafter.66 The consideration of other violations, such as the
inordinate length of proceedings, is in principle confined to the period after
a state is subject to the complaints procedure. However, treaty bodies have
qualified this principle and have considered relevant factors prior to that
date.67 In the case of trials, for example, the HRCtee has held that the up-
holding of convictions by higher courts allows it to consider proceedings as
a whole where a judgment constitutes an affirmation of the original viola-
tion, which it was precluded from considering because of non-
retroactivity.68 Importantly, a state may also be held responsible for its fail-
ure to comply with its positive obligation to investigate violations even
where they occurred prior to it being bound. The HRCtee initially held that
the duty to investigate was not an independent obligation that could be de-
tached from the violation of a substantive ICCPR right. However, it later
found that it has jurisdiction where proceedings had already been pending at
the time the ICCPR and the Optional Protocol came into force for the state
party.69 The ECtHR, in holding that the procedural obligation to investigate
alleged violations under articles 2 and 3 ECHR had developed into a sepa-
rate and autonomous duty, found that procedural acts or omissions might
constitute an interference that brings a case within the Court’s
jurisdiction.70 However, it qualified this general rule by requiring a ‘gen-
uine connection’ between the substantive violation and the procedural steps,
‘a significant proportion [of which] will have been or ought to have been
carried out after the critical date [entry into force]’.71 This connection could
‘in certain circumstances … also be based on the need to ensure that the
guarantees and the underlying values of the Convention are protected in a
real and effective manner’.72 A case concerning the termination, in 2004, of
investigations by Russian authorities into the war crimes committed in
Katyn, Poland, during World War II, whereby some procedural steps had
been taken in the early 1990s, illustrated the difficulties of determining such
a link in cases dating back a long time. After setting out relevant principles,
the Court concluded ‘that there were no elements capable of providing a



bridge from the distant past into the recent post-ratification period [after
1998] and that the special circumstances justifying a connection between
the death and the ratification [such as newly discovered evidence] have not
been shown to exist’.73 Nevertheless, the jurisprudence shows that appli-
cants may under certain circumstances be able to bring cases alleging a vio-
lation of the duty to investigate even where they are barred from raising the
violation giving rise to such duty, as in the case of extrajudicial killings.

7.2.2 Exhaustion of Domestic Remedies

The requirement to exhaust domestic remedies frequently constitutes one of
the most formidable challenges for applicants. The exhaustion rule recog-
nises that victims have a right of access to justice and that states have the
primary duty, and should be given the opportunity, to remedy violations at
the domestic level. The rule reflects the subsidiarity of supranational human
rights treaty bodies, which are not meant to replace national courts or act as
appeal courts.74 From a pragmatic perspective the rule also prevents a
supranational body from being seized with a large number of cases (al-
though the floodgate argument has not stopped an enormous volume of ap-
plications reaching the ECtHR). The jurisprudence on the exhaustion of do-
mestic remedies varies considerably between treaty bodies and even in the
practice of individual bodies over time. This is unsurprising given the diffi-
culty of determining whether domestic remedies are available and effective.
This determination also has a political dimension because it implies a ver-
dict on the capacity of the domestic legal system in question to respond ade-
quately to an alleged violation.

7.2.2.1 What Remedies Must be Exhausted?

An applicant needs to exhaust remedies that are available and effective. A
remedy is considered available if it is accessible in theory and practice75

and can be ‘pursued without impediment’.76 It is effective where it offers a
prospect of success, that is redress for the violation complained about.77 In
principle, applicants must pursue all available remedies, including appeals



to the highest courts and fundamental rights petitions.78 However, there are
several recognised exceptions. There is no need to exhaust purely discre-
tionary procedures such as pardons because they are not based on the deter-
mination of rights.79 In cases of serious violations, such as alleged viola-
tions of the right to life or the prohibition of torture, purely administrative
or disciplinary proceedings are not considered sufficient or effective.80 In
these instances remedies must be of a judicial nature; they must also be ca-
pable of establishing the facts and the criminal responsibility of those re-
sponsible. This means, for example, that a respondent state cannot refer to
the possibility of pursuing a case before a national human rights commis-
sion that lacks binding powers where an applicant shows that effective judi-
cial remedies are not available.81 This jurisprudence demonstrates the link
between the nature of violations and the types of remedies that are consid-
ered effective in the circumstances.

Remedies need not be exhausted if they are futile, for example where
there is already settled case law by the highest courts on the point raised.82

Equally, there is no need to exhaust unduly prolonged remedies, which are
by their very nature considered ineffective as recognised in several treaties
and the jurisprudence of treaty bodies.83 There are no hard and fast rules on
when a remedy is unduly prolonged – treaty bodies generally consider the
conduct of the parties and the complexity of the case to determine whether
the length of time is reasonable.84 Applicants are, for example, able to rely
on this rule where investigations into alleged violations have been pending
for years without any evidence of progress or where judicial proceedings
have dragged on for several years, particularly where remedies have been
turned into ‘delaying instruments’.85

Other exceptions to the general rule of exhaustion are based on struc-
tural policy considerations. The ACmHPR, in particular, has repeatedly
held that it would be impracticable to require applicants to exhaust domestic
remedies in cases of serious or massive violations where – even though the
violations must have been known to the state – it failed to take adequate ac-
tion.86 The ECtHR also held for some time that applicants need not exhaust
domestic remedies in the south-east of Turkey ‘where an administrative
practice consisting of a repetition of acts incompatible with the Convention
and official tolerance by the State authorities has been shown to exist, and is



of such a nature as to make proceedings futile or ineffective’87 – a practice
that resulted in a large number of cases before the Court. Such jurispru-
dence makes it easier for applicants to pursue cases, but may result in diffi-
culties at the enforcement stage if a state opposes the interpretation of the
treaty body concerned.

Applicants need not exhaust domestic remedies that are not accessible.
This rule has been applied where someone cannot return to a country to pur-
sue a case out of fear for his or her life, particularly following a violation.88

It also applies where someone has been subjected to threats preventing him
or her from accessing legal remedies, either personally or through lawyers.
This includes situations where a ‘general fear in the legal community to
represent [a person] prevents a complainant … from invoking domestic
remedies’, as found by the Inter-American Court of Human Rights (IAC-
tHR) in its advisory opinion on Exceptions to the Exhaustion of Domestic
Remedies.89

The IACtHR held that a lack of means to afford legal assistance does
not absolve a person from having to exhaust domestic remedies unless ‘it
can be shown that an indigent needs legal counsel to effectively protect a
right which the Convention guarantees and his indigency prevents him from
obtaining such counsel’.90 This finding entails that states have to offer legal
aid where needed to secure effective access to remedies. Other courts, such
as the ECtHR, have been reluctant to consider lack of resources as a ground
on which applicants can forgo the requirement to exhaust domestic reme-
dies.91 Applicants relying on this argument therefore run a considerable risk
of their case being declared inadmissible.

In terms of procedure, applicants bear the initial burden of proof to
show that they have exhausted domestic remedies or that effective remedies
are not available. Where the applicant makes out a prima facie case to this
effect the state must demonstrate that effective remedies were available, i.e.
‘sufficiently certain in theory and practice’, but have not been exhausted.92

If the state succeeds in doing so the applicant has to exhaust any remaining
remedies.93 Arguments to this effect are frequently at the heart of admissi-
bility decisions and constitute one of the major hurdles that applicants need
to overcome.



7.2.2.2 ‘An Affront to Common Sense and Logic’: Dawda Jawara v.
The Gambia

Dawda Jawara, the complainant, was ‘the former Head of State of the Re-
public of The Gambia. He allege[d] that after the Military coup of July
1994, that overthrew his government there has been “blatant abuse of power
by … the military junta”. The military government is alleged to have initiat-
ed a reign of terror, intimidation and arbitrary detention.’ The respondent
state party claimed that the complainant had not exhausted domestic reme-
dies, arguing that ‘he should have sent his complaint to the police who
would in turn have investigated the allegations and prosecuted the offenders
“in a court of law”’. The African Commission held that ‘in a situation
where the jurisdiction of the courts have [sic] been ousted by decrees whose
validity cannot be challenged or questioned, as is the position with the case
under consideration, local remedies are deemed not only to be unavailable
but also non-existent’.94 Moreover, ‘[t]he complainant in this case had been
overthrown by the military, he was tried in absentia, former Ministers and
Members of Parliament of his government have been detained and there
was terror and fear for lives in the country. It would be an affront to com-
mon sense and logic to require the complainant to return to his country to
exhaust local remedies’.95

Consequently, the African Commission found the case admissible and
in so doing established an important precedent for the understanding of
what constitutes an effective remedy.

Question

1. A human rights defender who has credible evidence that he
has been tortured because of his work and who left the country
concerned out of fear for his safety considers that he would face
further risk of torture if he were to return to pursue the case.
Would he still need to pursue domestic remedies, possibly
through a lawyer?



7.2.3 Other Procedural Requirements

7.2.3.1 Time Limits

There is no uniform practice concerning the time within which an applica-
tion has to be submitted. Before both the ECtHR and the IACHR ap-
plications need to be brought within six months after the final decision or
six months from the time either of the act constituting the alleged violations
or after it becomes clear that no effective remedies are available.96 As held
in Varnava v. Turkey, the ‘object of the six-month time-limit under Article
35 §1 is to promote legal certainty’.97 The rule can pose significant chal-
lenges for applicants who have to make sure that they submit applications
in time. These include situations where an applicant mistakenly pursues
remedies that may be considered ineffective, and, in so doing, fails to ad-
here to the six-month limit.98 The only UN treaties that include an express
time limit (of one year) are the recently adopted Optional Protocols to the
International Covenant on Economic, Social and Cultural Rights (ICESCR)
and Convention on the Rights of the Child (CRC).99 Other complaints pro-
cedures may reject applications that are submitted after an unduly long time
on the ground that they constitute an abuse of the right. The HRCtee has
clarified its understanding of what constitutes an abuse of right by stipulat-
ing a general, comparatively generous, five-year period from the exhaustion
of domestic remedies or three years after the ‘conclusion of another proce-
dure of international investigation or settlement’.100 The ACHPR provides
that applications should be submitted ‘within a reasonable time from the
time domestic remedies are exhausted’.101 The ACmHPR has for a long
time applied this rule generously, but has since the late 2000s begun to de-
clare cases inadmissible for having been submitted out of time where it con-
siders that the applicant(s) did not convincingly show why the application
could not have been made earlier.102 This jurisprudence, which is far from
consistent, shows that an indeterminate limit, such as ‘within a reasonable
time’, introduces an element of uncertainty and possibly of arbitrariness.103

7.2.3.2 Duplication



Complaints procedures provide that applications are inadmissible if the
same matter is being examined (Optional Protocol to the ICCPR; ACHR;
International Convention for the Protection of All Persons from Enforced
Disappearance (CPED)) or has been examined (ACHPR) by the same body
or ‘another procedure of international investigation or settlement’ (both
grounds under the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT); International Convention on
the Protection of the Rights of All Migrant Workers and Members of Their
Families (ICRMW); Optional Protocols to the Convention on the Elimina-
tion of All Forms of Discrimination against Women (CEDAW), ICESCR,
Convention on the Rights of Persons with Disabilities (CRPD), and CRC,
and the ECHR where it has already been examined by the Court or submit-
ted to another procedure). The rationale behind this rule is to prevent forum
shopping, to contribute to the settlement of disputes and to reduce the scope
for diverging decisions. The requirement is less restrictive for applicants
than it may appear at first sight because it effectively requires that the appli-
cation is identical in relation to the facts, the parties concerned and the alle-
gations raised in another case, and does not rely on new information.104

Moreover, it only applies where the other body examines the complaint,
which the CESCR found not to be the case for an ECtHR inadmissibility
decision ‘worded in general terms and [which] does not provide specific
reasons for its finding’.105 Further, it is confined to other binding complaints
procedures. Procedures that cannot consider complaints, determine respon-
sibility and afford remedies, such as the UN special procedures (with the
possible exception of the Working Group on Arbitrary Detention),106 confi-
dential UN Charter body proceedings, such as the Human Rights Council’s
(HRC) complaints procedures, or preventive bodies, such as the European
Committee for the Prevention of Torture and Inhuman or Degrading Treat-
ment or Punishment (CPT), fall outside of its scope.107 These factors con-
siderably limit the importance of this admissibility criterion in practice.

7.2.3.3 Well-foundedness

Applicants must demonstrate that their case is not manifestly ill-founded or
unsubstantiated (HRCtee), a notion that allows treaty bodies to dismiss



claims that are deemed without merit.108 This requirement involves a pre-
liminary examination of the substance of the case. Applications have been
found to be manifestly ill-founded where they effectively asked the treaty
body to act as court of appeal, where there is no apparent violation or where
the allegations are not sufficiently substantiated.109 Effectively, this means
that an applicant has to make out a prima facie case and adduce at least
some evidence that supports any claims made. Protocol no. 14 to the ECHR
has added a related, and controversial, criterion of ‘no significant disadvan-
tage’, which means that the Court may declare applications inadmissible
even where they may be well-founded but are not considered sufficiently
serious to merit its attention.110

7.2.3.4 Abuse of Rights

‘Abuse of rights’ is a general and flexible device in the hands of treaty bod-
ies to dismiss applications that are designed to cause annoyance, use offen-
sive language or are otherwise considered inappropriate.111 The criterion of
offensive language can be problematic where the body concerned applies
value judgements to applications of victims who may have a strong sense of
injustice and thereby deprive them of the opportunity to hear a case on the
merits.112 In practice, the criterion of abuse of rights does not play a major
role, but it is still one that applicants need to be mindful of.

7.2.3.5 Anonymity

Most complaints procedures require that applications are not lodged anony-
mously.113 The reason for this is that the treaty body needs to know who it
is dealing with; it also enables the respondent state to better respond to the
facts. However, the requirement can be problematic where an applicant
fears that the disclosure may put him or her at risk of reprisals. This is a
genuine risk in many cases, as the relevant jurisprudence and UN reports
demonstrate. For example, in Aksoy, the first torture case against Turkey,
the applicant was killed before the ECtHR could hear the case on the mer-
its.114 Bodies therefore accept exceptions, such as the use of pseudonyms,



as long as it is clear who is behind the application.115 In practice, applicants
may find it difficult to hide their identity, particularly given the factual evi-
dence they need to provide to substantiate their claims.

7.3 Merits
Once a case has been found admissible (and sometimes simultaneously) a
human rights treaty body considers the merits to determine whether the
rights of the applicant(s) have been violated, in other words whether the al-
legations made are well-founded and reveal a breach of the state party’s
obligations. This determination is not confined to the violations claimed by
the applicant; rather, treaty bodies can determine on their own motion what
violations the proven facts disclose.116 The evidentiary rules in proceedings
before human rights treaty bodies, particularly quasi-judicial bodies, are
characterised by less rigidity than those before national courts. As a general
rule, the applicant carries the burden of proof in the sense that he or she has
to make out a prima facie case.117 This means having to adduce sufficient
evidence to disclose a violation of his, her or their rights by the respondent
state party, otherwise the application is (partly or fully) unfounded. In prac-
tice, this burden is eased in a series of circumstances. Where a state party
does not respond to an application or fails to contest the allegations, the
facts are considered proven where the applicant makes out a prima facie
case.118 In addition, the burden of proof is effectively reversed where the
state party’s lack of cooperation prevents the establishment of the facts,
such as where it withholds crucial documents.119 This rule also applies
where it can be shown that a person was taken into custody in good health
but sustains injuries or even dies while in detention without the state giving
a satisfactory explanation.120 The rationale behind this exception is that the
circumstances lie exclusively in the sphere of the state and it is frequently
virtually impossible for applicants to prove state responsibility. Moreover,
where the facts disclose state interference with a qualified right, such as the
right to privacy, the state party needs to show that such interference was
necessary and proportionate.121



The standard of proof, that is the level of proof required for a treaty
body to uphold a complaint, differs between treaty bodies and is not clearly
defined. Most bodies appear to apply a standard akin to that known from
civil proceedings, namely preponderance of probabilities (more likely than
not).122 The ECtHR has applied a higher standard of proof ‘beyond reason-
able doubt’, which it has defined as ‘the coexistence of sufficiently strong,
clear and concordant inferences or of similar unrebutted presumptions of
fact’.123 While it has been emphasised that this standard is not identical to
that applied in national criminal proceedings, it seems to be inappropriately
high for human rights cases and its application has been repeatedly criti-
cised.124

Evidence is freely admissible and courts have shown flexibility in its
assessment, often stressing that this is required by the nature of human
rights cases.125 Proceedings before UN treaty bodies are in writing only, re-
lying mainly on affidavits and documentary evidence.126 In contradistinc-
tion, the IACtHR has developed an elaborate practice of hearing witnesses
and expert testimony in oral proceedings. This is important for applicants
because it enables them to put a comprehensive account of alleged viola-
tions on the record and before the Court for consideration.127 The regional
human rights courts and bodies can also undertake fact-finding missions to
establish the evidence.128 However, practice is rather ad hoc and hampered
by the lack of power to compel witnesses.

Applicants in human rights proceedings are well-advised to draw on as
many credible sources of evidence as possible to substantiate any allega-
tions made. Types of evidence may include victim and witness statements
(affidavits), official documents (including judgments, documentation by na-
tional human rights institutions, custody records and policy papers) and ex-
pert testimony (particularly medical reports).129 Reports by both national
and international organisations and human rights bodies frequently play an
important role in recording cases and establishing patterns of violations that
can be relied on to enhance the credibility of claims made.130 Courts may
also consider audio-visual materials (satellite images, photographs and
videos) as evidence.131

Human rights courts may admit third parties to submit amici on partic-
ular points of law as ‘friends of the court’ where this is considered to be in



the ‘interests of the proper administration of justice’.132 Although interven-
ers are supposedly neutral, amicus curiae submissions can provide an excel-
lent opportunity for NGOs to advocate a particular interpretation of rights
and broaden the scope of analysis and thereby possibly advance jurispru-
dence in the field of human rights.133 In practice, amici have played an im-
portant role in providing information and setting out questions of law that
have been referred to by parties and formed part of the deliberations of the
respective court.134

7.4 Decisions by Human Rights Treaty Bodies
A glimpse at the decisions of human rights treaty bodies shows that deci-
sion-making is by majority, which sets out its reasoning in the decision.135

Separate concurring opinions (to elaborate on a point of law or principle)
and dissenting opinions (to set out the grounds on which the judge(s)/mem-
ber(s) disagree with the majority) are an integral and instructive part of
many decisions. Such opinions can provide an invaluable insight into the
different positions within a treaty body; they are frequently relied upon by
those who criticise particular reasoning and/or decisions and may be so per-
suasive as to lead to changes in jurisprudence.

The types of decision differ between treaty bodies and courts. Proceed-
ings before UN treaty bodies and regional human rights commissions are
quasi-judicial and such bodies adopt decisions. There is a continuing debate
about the legal nature of these decisions, which some bodies refer to as
‘views’ or ‘opinions’. Some observers, and frequently states parties or do-
mestic courts, such as the Sri Lankan Supreme Court, claim that they are
purely recommendatory.136 The formal arguments put forward in support of
this position are not very convincing. While there is general agreement that
they are not binding as such, decisions of treaty bodies are recognised as
‘authoritative interpretations’ of the respective treaties that determine to
what extent, if any, a state has failed to comply with its obligations.137 As a
consequence, states parties are required to take the necessary measures to
remedy any violations found and bring their conduct into conformity with



their obligation to give effect to treaties, such as required under article 2 IC-
CPR.138

In practice, there are considerable differences concerning the types of
remedy identified by treaty bodies and awarded by courts. Remedies in the
decisions of treaty bodies (other than courts) are often of a general and stan-
dardised nature. Treaty bodies tend to refrain from specifying amounts of
compensation, stipulating that the state party should provide adequate com-
pensation or reparation in line with national or international standards.139

They also frequently request states parties to take measures against the per-
petrators of violations, particularly to undertake investigations and ensure
the prevention of ‘similar violations in the future’. Yet practice has been far
from consistent and UN treaty bodies have not developed an elaborate ju-
risprudence on reparation. In the regional systems, the IACHR has tended
to be more specific and elaborate than the ACmHPR in respect of the repa-
rations recommended. However, the African Commission has recently is-
sued decisions that demonstrate greater emphasis on the nature of
remedies.140

Human rights courts issue binding judgments on the merits that the
parties undertake to comply with.141 These judgments are final. The only
exceptions are ECtHR Chamber judgments that may be brought before the
Grand Chamber where they raise fundamental matters and the Grand
Chamber accepts a request made.142 The ECtHR has repeatedly stated that
its judgments are declaratory. It has largely confined itself to stating that a
judgment constitutes satisfaction but, especially in cases of violations of ar-
ticles 2, 3 and 5 ECHR, where requested by the applicant, the ECtHR
awards specific amounts of compensation for pecuniary and non-pecuniary
harm.143 This practice is based on the Court’s interpretation of its compe-
tence to award ‘just satisfaction’, according to which it is primarily for the
respondent state to take the measures necessary to comply with its obliga-
tions, under the supervision of the Committee of Ministers (CoM). The EC-
tHR’s approach has been repeatedly criticised for its ‘conservative’ nature,
but the Court has in some recent judgments ordered states to take specific
measures, such as retrial or release, which may indicate a willingness to de-
velop its own reparation regime.144 However, these cases are still excep-
tional and the ECtHR’s jurisprudence on reparation remains under-devel-
oped. The IACtHR’s jurisprudence, based on article 63 ACHR, provides a



stark contrast, standing out for its deliberately progressive, detailed and vic-
tim-oriented approach towards awarding reparation that both reflects the na-
ture of harm and seeks to bring about systemic changes to ensure compli-
ance.145 The ACtHPR has not had the opportunity to develop its jurispru-
dence on reparation.146 Notably, the Court has the mandate to award appro-
priate remedies, a power that many hope it will use with a view to strength-
ening the effectiveness of the African human rights system.147

7.5 Implementation of Decisions and Judgments
Implementation represents one of the main challenges for litigants because
non-compliance148 is a systemic problem in the international human rights
system. The fact that most human rights treaties provide for no or only rudi-
mentary enforcement procedures suggests that their significance was not
well-appreciated at a time when the primary focus was on standard-setting.
The assumption that states parties that voluntarily subject themselves to a
complaints procedure could be expected to comply with any decisions made
has proven highly questionable. Indeed, implementation has become one of
the Achilles heels of complaints procedures given the prevalence of partial
or complete non-compliance. This is due to a range of factors, particularly
the lack of adequate legal and institutional frameworks that would facilitate
implementation.149 Conversely, commitment to human rights, the use of
rulings to advance domestic human rights agendas and domestic prefer-
ences leading to the honouring of long-standing obligations, however ‘be-
grudgingly’, have been identified as key factors for compliance.150 The
available data show that compliance with the decisions of UN treaty bodies
is inconsistent;151 the same applies to decisions by the ACmHPR.152 Most
states comply with orders issued by the IACtHR or the ECtHR to pay com-
pensation.153 In both systems, states have also undertaken a series of gener-
al measures, particularly legislative reforms, to give effect to judgments.154

However, respondent states have largely failed to undertake investigations
and hold the perpetrators accountable where ordered or obliged to do so;155



this is a serious challenge as impunity constitutes one of the main factors
that perpetuate a climate that facilitates human rights violations.156

The UN treaty bodies have responded to unsatisfactory implementa-
tion by taking various measures, such as setting timelines for reporting back
on steps taken, the appointment of special rapporteurs for follow-up on
views, and the inclusion of references to the lack of implementation in con-
cluding observations on states parties’ reports.157 However, these measures
ultimately rely on persuasion or naming and shaming because there are no
effective sanctions. This means that they have been of limited use where
needed most, that is when dealing with recalcitrant states. The development
of more effective enforcement procedures remains a major challenge for the
credibility of the UN human rights treaty system and has been one of the
arguments for a unified human rights body or even a world court on human
rights.

In the regional systems, the IACHR operates a system in which it may
request parties for information, hold hearings and issue reports on the state
of compliance.158 The ACmHPR has committed itself to establishing fol-
low-up mechanisms, but limited progress has been made beyond reporting
on the status of implementation.159 Successful cases of implementation
have been attributed to the efforts of litigants and other bodies rather than
the Commission’s follow-up activities.160

‘Enforcement’ procedures differ in the Inter-American and European
system (the system before the ACtHPR is not considered further because of
lack of sufficient practice at the time of writing). The IACtHR strengthened
the system when it found that it had implied powers to follow up on judg-
ments.161 It has changed its rules of procedure and developed a practice of
convening regular meetings with the parties involved, which appears to be
conducive to enhanced compliance.162 However, this practice requires in-
tense engagement and may by itself prove insufficient to overcome en-
trenched systemic problems hindering implementation. The European sys-
tem is unique in so far as a political body, the Council of Europe’s (CoE)
CoM, is tasked with supervising the execution of judgments. This includes
individual and general measures and the CoM regularly monitors steps tak-
en by the respondent states.163 However, it has had limited success in chal-
lenging systemic non-compliance, such as by Russia and Turkey in relation



to conflict-related violations.164 In practice, NGOs increasingly provide in-
formation about the status of implementation to enable the CoM to exercise
its mandate more effectively,165 but limited political will and institutional
resistance still remain major obstacles. Protocol no. 14 responded to criti-
cisms concerning the division of tasks between the ECtHR and the CoM by
giving the Court a greater role in the execution of judgments.166

It is clear that any institutional supranational ‘enforcement’ procedures
have inherent limitations. There is no authority in international law with
binding enforcement powers comparable to national systems; the ultimate
sanction for non-compliance may be sanctions by, or exclusion from, the
political body in question, but these steps require a considerable degree of
political support.167 From a functional perspective, the threat of exclusion
may work as an effective threat for a state that wants to be part of a system,
but fails where this is not the case and it is most needed. Human rights
treaty bodies and courts therefore have to rely largely on their legitimacy,
which includes persuasiveness of decisions made and a collective interest in
making the system work, including by means of compliance.168

Participants and observers increasingly recognise the importance of
complementing a top-down institutional perspective with bottom-up ap-
proaches to enhance compliance.169 This turns the focus firmly on the do-
mestic sphere and the ability of domestic actors and institutions to have de-
cisions made implemented. Human rights treaty bodies have affirmed that
states are expected to comply with their decisions.170 Accordingly, it should
be sufficient to simply request payment of adequate compensation (which is
often subject to negotiations), as well as asking the state to take the addi-
tional measures needed to provide the remedies granted or recommended.
In practice, states repeatedly fail to do so. The strength of the position of an
applicant then depends on whether domestic law recognises the binding
force of decisions by human rights treaty bodies – which is often the case
for human rights courts, but not UN treaty bodies171 – so that they are en-
forceable. In the absence of such legislation, domestic courts have repeated-
ly declined to give effect to decisions by UN treaty bodies. One glaring ex-
ample is the decision of Sri Lanka’s Supreme Court in the Singarasa case.
The HRCtee had found that Singarasa’s conviction and sentence to thirty-
five years’ imprisonment under the Prevention of Terrorism Act had been in



violation of his right to a fair trial under article 14 ICCPR. When lawyers
sought a retrial in Sri Lanka in line with the Committee’s views, Sri
Lanka’s Supreme Court found that there was no obligation on the Sri
Lankan government under domestic law to enforce the views.172

The legal status of decisions by treaty bodies and the availability of
national implementation mechanisms are important. However, it is clear
that implementation also depends on other factors, such as the degree of le-
gitimacy of the body concerned and the extent to which the domestic legal
community contributes to it. The strength and support of civil society, in-
cluding NGOs and the media, to advocate implementation is often equally
critical. This applies particularly where implementation is part of domestic
political processes, such as reforms during transitional periods, or takes
place within a broader political context, for example where it is used as a
yardstick for membership in a regional organisation, such as in respect of
EU accession.



Case Study 7.2  Restoring Ancestral Lands to Indigenous Peoples –
Mayagna (Sumo) Awas Tingni Community v. Nicaragua

In 2001 the IACtHR found that Nicaragua, through its failure to de-
marcate the communal lands of the Awas Tingni Community and
other measures, had breached the applicants’ right to judicial protec-
tion (article 25 ACHR) and the private right to property (article 21
ACHR) in relation to articles 1(1) and 2 ACHR.1 It held that the
‘State must adopt the legislative, administrative, and any other mea-
sures required to create an effective mechanism for delimitation, de-
marcation, and titling of the property of indigenous communities, in
accordance with their customary law, values, customs and mores …
[which was to be carried out] within a maximum term of 15 months,
with full participation by the Community and taking into account its
customary law, values, customs and mores’.

The Court also decided that ‘[t]he State must invest, as repara-
tion for the immaterial damages, in the course of 12 months, the to-
tal sum of US$50,000 … in works or services of collective interest
for the benefit of the Awas Tingni Community, by common agree-
ment with the Community and under the supervision of the Inter-
American Commission’. The approach taken by the Court reflects
what may be called a participatory approach when awarding repara-
tion for a breach of the collective rights of indigenous peoples.
While Nicaragua enacted legislation in 2003 to give effect to the
judgment, it took until 2008 when a change in government finally
resulted in over 70,000 hectares of land being given to the commu-
nity. This is an important example of compliance through legislative
reforms and other measures, which has been attributed to the role
played by President Ortega, a factor that demonstrates the impor-
tance of political support in implementing judgments.2

1 Mayagna (Sumo) Awas Tingni Community v. Nicaragua (IACtHR)
(2001).



2 See further Open Society Justice Initiative (OSJI), From Judgment
to Justice, Implementing International and Regional Human Rights
Decisions (2010) 72–4.

Points to Consider

1. What is innovative about the IACtHR’s approach in re-
spect of reparation for the violation of collective rights?
2. Can ‘political will’ be said to be the factor when it comes
to the implementation of decisions and judgments?

7.6 Additional Procedural Options

7.6.1 Interim Measures
Applicants can request interim measures (also referred to as provisional
measures) at any stage of proceedings before the final decision, and often
do so at the very beginning of the procedure. These measures are important
where an applicant is at risk of an imminent violation of his or her rights;
their main purpose is to prevent a deterioration of a situation that adversely
affects rights and leads to harm that cannot be made undone. Treaty bodies
have either explicit or implied powers to order (request) interim measures,
either upon application or ex officio (on their own motion).173 Interim mea-
sures may be ordered where the treaty body has jurisdiction and there is pri-
ma facie evidence of a serious risk that action taken or threatened by a state,
including a failure to act, may result in irreparable harm to the rights of a
party. Interim measures have been ordered primarily to stay the imminent



deportation, expulsion or extradition or other transfer of detainees that may
result in a violation of rights174 and to suspend the execution of the death
penalty.175 Treaty bodies have also ordered such measures to protect the
health of detainees176 and to protect complainants, including groups such as
communities177 and employees,178 from threats.179 The decision to order
interim measures in the form of a stay of deportation or stay of execution is
provisional. Its main objective is to preserve rights; interim measures
should therefore not be prejudicial and impact on the determination of mer-
its, not least because the decision to order such measures is not based on a
full consideration of the available evidence.

Most treaty bodies have recognised that interim measures have binding
force. This interpretation is not as obvious as it seems. Indeed, the question
of the binding nature of interim measures had been problematic because of
the lack of explicit provisions to that effect. In the earlier judgment of Cruz
Varas v. Sweden, the ECtHR held that the binding force of interim mea-
sures, which were only envisaged in the rules of procedures of the Court,
cannot be derived from the right to an individual petition.180 This jurispru-
dence was reversed181 in light of several leading judgments, such as by the
IACtHR in the Constitutional Court case and the International Court of Jus-
tice (ICJ) in the LaGrand case, which held that interim measures are bind-
ing.182 Indeed, it would run counter to a purposive interpretation of human
rights treaties to deny the binding power of interim measures. This would
effectively leave it within states parties’ discretion whether or not to comply
and undermine the very protection of the treaty rights in question that inter-
im measures seek to preserve.183

In practice, one of the main challenges for applicants is to act in time
so that the treaty body concerned can order interim measures before ir-
reparable harm has occurred. However, even where interim measures have
been ordered, states have repeatedly failed to comply. The executions of
Ken Saro Wiwa in Nigeria, of Joey Ramiah in Trinidad and Tobago and of
the LaGrand brothers in the USA are cases in point.184 In another example,
UK troops handed over two applicants to Iraqi authorities in breach of an
interim order not to do so because they were at risk of facing the death
penalty.185 Acting contrary to interim measures would normally constitute a
violation of the respective treaty, such as the right to bring individual peti-



tions before the ECtHR or the Optional Protocol to the ICCPR.186 Yet these
legal consequences, and the affirmation of the binding force of interim mea-
sures, do not appear to constitute sufficient safeguards in all cases. This is
highly problematic, particularly where it results in a violation of substantive
rights and is damaging for the human rights treaty system as it undermines
the authority of treaty bodies. Given the limited capacity of treaty bodies to
impose sanctions for non-compliance, finding the means that deter states
from violating interim measures will continue to be a major challenge for
the effectiveness of complaints procedures.

7.6.2 Friendly Settlements

Friendly settlements are a means at the disposal of the parties, i.e. the appli-
cant(s) and respondent state(s), to settle a case amicably, which is explicitly
provided for in the procedures for the European, Inter-American and
African courts, as well as in the Optional Protocols to the ICESCR and
CRC.187 A settlement can typically be reached at all stages of proceedings
before the decision on the merits, is confidential in nature and concludes the
case where a respective treaty body is satisfied that it is compatible with re-
spect for human rights.188 In the European system, this takes the form of a
decision that sets out the facts and the solution reached, after which the case
is struck off the list.189

Friendly settlements have been agreed upon in a number of cases. Re-
spondent states have paid compensation (normally ex gratia), have issued
apologies and have agreed to undertake legislative changes, including in the
course of pilot-judgment procedures.190 These settlements play an impor-
tant role in the system of complaints procedures. Indeed, they have many
advantages. They save time, reduce the caseload of treaty bodies and allow
the parties to negotiate terms that are agreeable and that states may be more
likely to comply with. It is for these reasons that treaty bodies encourage
friendly settlements. For states, avoiding an adverse judgment and a public
finding of state responsibility provides an additional incentive. Litigants, on
the other hand, may feel pressurised to accept an offer and often face a
dilemma over whether to agree to friendly settlements; doing so deprives
them of the opportunity to obtain a finding on the merits that may include a



public vindication by holding the state responsible for the violations al-
leged. The dilemma can be particularly acute where the case is of strategic
importance and NGOs and others have a strong interest in it being pursued
further, although ultimately it is for the applicant(s) to decide. In addition, a
case may involve a large number of victims who may be divided over
whether to agree to a friendly settlement.



Questions

1. A UNSC resolution authorises the use of force against Somali
pirates. A European state deploys an armed contingent to the
region, which kills several pirates in the course of its operations.
Their relatives claim that the pirates were captured, ill-treated
and executed. A lawyer who has been approached by the rela-
tives lodges a case before the ECtHR following the exhaustion of
domestic remedies, alleging a violation of articles 2 and 3
ECHR. What objections is the state likely to raise concerning
admissibility, considering in particular the location of the al-
leged violation and the international context in which the opera-
tion had taken place?
2. A woman brings a case before the HRCtee, alleging that her
husband has been abducted by state agents. She has eyewitness
accounts to show that he was taken into custody by members of
the armed forces. Would this be sufficient to make out a prima
facie case and obtain a decision on the merits that her husband
has been the victim of an enforced disappearance and the viola-
tion of several rights that this may entail?
3. In the same case, consider that the alleged abduction had tak-
en place in 2005. The applicant had complained several times to
local authorities but no action had been taken. The state ratified
the ICCPR and its Optional Protocol with effect from 2010. Can
the applicant bring a case before the HRCtee alleging a substan-
tive violation, such as that the enforced disappearance amounts
to torture, or a procedural violation, i.e. failing to investigate her
complaint, or both?
4. Is the need to exhaust domestic remedies still the rule given
the many exceptions recognised by treaty bodies?
5. Do supranational individual complaints procedures constitute
effective remedies for victims of human rights violations?
6. Under what circumstances should applicants consider re-
questing interim measures?



7. Why are friendly settlements a double-edged sword for
applicants?



Interview 7.1  Nepal before the Human Rights Committee

(Mandira Sharma)

The Advocacy Forum is the first Nepalese NGO that started using
the individual complaints procedure before the HRCtee (Nepal ac-
ceded to the Optional Protocol to the ICCPR in 1991). It has brought
a series of cases that address the legacy of serious human rights vio-
lations and the culture of impunity in Nepal. The following is an in-
terview with Mandira Sharma, Advocacy Forum’s founding director
who served as its director until May 2010. She was instrumental in
developing their litigation strategy.

How many cases have you brought in relation to what violations,
and what has been the outcome?
We have brought eight cases on behalf of sixteen victims to date.
Those eight cases concern torture, extrajudicial executions, and en-
forced disappearance and sexual violence. Seven cases have already
been decided. In all these seven cases the committee has found vio-
lations of multiple articles of the ICCPR as we have argued. Follow-
ing the decisions the government has provided interim relief in the
form of monetary compensation to victims. We are continuously
working to secure implementation of other recommendations. This
process has helped to raise the awareness of the government offi-
cials on this subject, encouraged victims and enhanced the knowl-
edge of civil society organisations, lawyers and human rights ac-
tivists about the practical use of UN mechanisms such as the
HRCtee.

How do victims of alleged violations contact you and how do you
select cases (including type of violations)?
We have been working with the victims for the last twenty years.
Initially, we ourselves used to go to the villages, as many victims
did not know us or how to contact us. Now we have offices and offi-
cers in many districts and we are known to the victims, so they



come to us. As we have been providing legal aid to the victims and
their families, we are following up those cases carefully. While we
exhaust local remedies and victims would not get justice, we explain
to them and their family the possibility of going to the HRCtee. If
victims want us to help them with this, we start working on the case.
Even if we are asked to do so we might not be able to help every
victim to go to the Committee, and as a result we select emblematic
cases. So, we explain to victims how the jurisprudence established
in other cases can be helpful for them locally.

What are your case-specific and strategic considerations in your
litigation; in other words, what are your main goals?
The goal is to establish jurisprudence and to have the HRCtee’s
views on issues which are difficult to address before local courts.
For example, we took a case of enforced disappearance to the Com-
mittee as the Nepalese government refused to investigate, stating
that this would be done by the forthcoming truth and reconciliation
commission and the commission of inquiry on enforced disappear-
ance. We wanted the Committee to hold that the government had an
obligation to undertake a criminal investigation in the case and that
the commission of inquiry was not suitable for this purpose. So, the
Committee’s view on this is helping us to shape our discourse on
this issue. Similarly, we have filed a case of sexual violence where
the victim’s request to initiate an investigation was denied because
of statutes of limitation in Nepalese law – thirty-five days – to file a
complaint in cases of rape. In the cases of torture we wanted to es-
tablish how the Torture Compensation Act does not fulfil the obliga-
tion under the CAT and call for an appropriate legal framework that
makes criminal prosecutions possible in torture-related cases.

How difficult is it to substantiate cases, some of which date back
to the mid-1990s?
So far we have taken cases where we ourselves have been involved
in their investigation, documentation, as well as legal interventions.
We have chosen cases where we are confident that the available evi-
dence is sound and sufficient. What is advantageous about taking
cases to the HRCtee is that it does not determine individual criminal



guilt and that the threshold of evidence is not that high, like beyond
reasonable doubt. The Office of the High Commissioner for Human
Rights (OHCHR) also had field operations in Nepal so their docu-
mentation now has helped us to substantiate information that we
have collected. We also consult with the National Human Rights
Commission and use the information collected by other organisa-
tions as contemporaneous evidence to strengthen the case.

What challenges have you faced in relation to the admissibility
of cases?
We are in a peculiar situation in Nepal. One of the difficulties that
we face is that Nepal has maintained that all the crimes committed
in the past will be dealt with by the Truth and Reconciliation Com-
mission and the Commission of Inquiries on Disappearance. These
two mechanisms were set up in 2015 with mandates of two years,
but failed to deliver their mandates even after four years of their ex-
istence. Currently, the Government is preparing to have commis-
sioners for these commissions again. The government’s arguments
are based on the lofty plans it has developed, including the National
Human Rights Commission. So, while it can at times be difficult to
overcome admissibility hurdles, we have been able to demonstrate
convincingly how these plans and institutions have not been able to
provide effective remedies for victims of violations. Furthermore,
some serious violations such as enforced disappearances and torture
were not even defined as crimes under national legislation until very
recently (the Criminal Code that came into force in August 2018
criminalises both torture and enforced disappearances). So, the au-
thorities do not initiate criminal investigation in these cases. So, we
can easily claim that the remedy is not being available and that there
is nothing to exhaust at the local level.

How successful have you been in implementing decisions?
The record has been mixed. We have been successful in obtaining
interim relief in the form of compensation for victims. We have also
been successful in obtaining some legal reform, such as the new
criminal code criminalising torture and enforced disappearance. It
also addresses the issue of statutory limitation for rape to some ex-



tent. The decisions also had a broader impact, raising awareness of
government officials about the government’s obligations under the
ICCPR. Civil society and the legal community are also increasingly
taking an interest in the subject. For example, in addition to Advoca-
cy Forum, there are other organisations that now also help victims to
access the Committee. The Media has also developed an interest in
these cases. Now, every time there is a case filed before the commit-
tee or a decision coming out from the committee, the media also
takes an interest in reporting the case. We have also realised that
many victims would like to take up their case as they have found
this a way of gaining recognition of the harm that they suffered and
often continue to suffer. However, the authorities have largely failed
to undertake investigations in line with the HRCtee’s views, an issue
on which we continue to work.

How can the HRCtee’s impact in Nepal be maximised and what
are the main challenges in this regard?
Using the HRCtee’s views in emblematic cases to expand the ju-
risprudence at local level is critical with a view to facilitating imple-
mentation of human rights standards as we cannot take each and
every case to the Committee. We are collaborating with other organ-
isations to launch the campaign demanding implementation of the
Committee’s views. We are also publishing the cases (see http://re-
alrightsnow.org/en/). In addition to this the Committee’s jurispru-
dence plays an important role for wider policy reform initiatives,
and trainings and awareness-raising. However, the main challenge
that we face is that perpetrators still enjoy de facto immunity. Even
the decisions of the Nepalese Supreme Court have been ignored.
The weak rule of law is therefore at the heart of human rights viola-
tions and the lack of accountability and justice. One way of address-
ing this is to create a link between the implementation of the Com-
mittee’s views and the universal periodic review (UPR) and in-
ternational support to Nepal. Once we are able to make this link, the
state would be under pressure to observe the HRCtee’s views to
bring about change at the local level. Another way would also be
having a robust follow-up process of the HRCtee itself.

http://realrightsnow.org/en/


7.7 The Hissène Habré Case: the Interplay
between Domestic, Regional and International

Proceedings
Attempts to bring Hissène Habré to trial have given rise to a remarkable
history of legal proceedings that have occupied national, regional and sub-
regional courts, the Committee against Torture (CtAT) and the ICJ. The
case also resulted in initiatives at the African Union (AU) level to establish
a mixed court. Situated at the interface of international criminal law and the
human rights obligation to extradite or prosecute, the case is an ex-
traordinary example of the quest for justice before a multitude of judicial,
quasi-judicial and political bodies. This endeavour has been well-document-
ed, largely thanks to the efforts of several protagonists, including Souley-
mane Guengueng of the Association of Victims of Crimes and Political Re-
pression, and Reed Brody, Human Rights Watch (HRW), who also feature
in the film The Dictator Hunter.191

Hissène Habré came to power in Chad in 1982. He is alleged to have
been responsible for serious human rights violations, including large-scale
torture and extrajudicial killings amounting to international crimes. After
being forced from power in 1990, Habré eventually fled to Senegal where
he has stayed since. After several years Chadian victims and human rights
defenders, particularly the Association of Victims, together with HRW, be-
gan using various avenues to bring Habré to trial. First attempts in Senegal
failed because the Dakar Court of Appeal in 2000, in a judgment upheld by
the Court of Cassation in 2001, ruled that the Senegalese criminal proce-
dure code did not provide for universal jurisdiction192 over crimes against
humanity committed in third countries. In parallel, ‘a Belgian national of
Chadian origin and Chadian nationals’193 and others lodged complaints
against Habré in Belgium in 2000 and 2001 using Belgian universal juris-
diction laws. Meanwhile, Souleymane Guengueng and others submitted a
communication against Senegal before the CtAT. In May 2006 the Commit-
tee found that the lack of implementing legislation establishing jurisdiction
over acts of torture in Senegal violated article 5(2) CAT.194 Equally, the fail-
ure to prosecute Habré (in the absence of an extradition) was considered a
violation of article 7 CAT. Senegal finally changed its legislation in 2007,
making international crimes subject to universal jurisdiction. A further con-



stitutional reform of 2008 ensured that proceedings for international crimes
would not fall foul of the principle of non-retroactivity. However, Senegal
still did not prosecute Habré, invoking financial and logistical challenges.

Meanwhile, in a legal counter-attack, Habré challenged these legisla-
tive amendments before the Economic Community of West African States
(ECOWAS) Community Court, arguing among other points that they violat-
ed the principle of non-retroactivity (prosecuting someone for an offence
that was not on the statute books at the time when it was committed). The
ECOWAS court, in its far-from-convincing judgment of 18 November
2010, found that the retroactive nature of the law may violate international
law.195 It also considered the exception that this rule did not apply to in-
ternational crimes, and fashioned a ‘compromise’ solution, stating that
Habré should be tried before an ad hoc court. Another challenge against
Senegal’s legislation, which similarly argued that it violated the principle of
non-retroactivity and ran counter to the search for an African solution, con-
stituted the first case before the ACtHPR.196 The application was given
short shrift and declared inadmissible because Senegal had not accepted the
Court’s jurisdiction.

Meanwhile, Belgian authorities had investigated the complaints lodged
in 2000/2001, and in September 2005 issued an international arrest warrant
against Habré for genocide, crimes against humanity, war crimes, torture
and other violations. An extradition request made by Belgium was turned
down by the Chambre d’accusation of the Dakar Court of Appeal. By now,
the Habré case had become a dilemma for Senegal, which asked the AU to
find an African solution. In January 2006 the AU established a committee
of eminent African jurists which proposed that a mixed tribunal should be
set up to try Habré in Africa. In July 2006, the AU ‘mandate[d] the Chair-
person of the [African] Union, in consultation with the Chairperson of the
Commission, to provide Senegal with the necessary assistance for the effec-
tive conduct of the trial’.197 However, efforts to bring Habré to trial in
Africa stalled because of continuing discussions over who should finance it.
Belgium, for its part, significantly increased the pressure on Senegal and the
AU. In February 2009 it instituted proceedings against Senegal before the
ICJ, arguing that ‘Senegal’s failure to prosecute Mr H. Habré, if he is not
extradited to Belgium to answer for the acts of torture that are alleged
against him, violates the Convention against Torture’.198 The ICJ, in a judg-



ment dated 20 July 2012 whose admissibility was based on article 30 CAT,
found that Senegal had breached its obligations under article 6(2) CAT ‘by
failing to make immediately a preliminary inquiry into the facts relating to
the crimes allegedly committed by Mr Hissène Habré’ and under article
7(1) CAT ‘by failing to submit the case of Mr Hissène Habré to its compe-
tent authorities for the purpose of prosecution’. Consequently, it found that
the Republic of Senegal ‘must, without further delay, submit the case of Mr
Hissène Habré to its competent authorities for the purpose of prosecution, if
it does not extradite him’.199

The account of multiple proceedings shows that various actors have
used legal avenues at the national, regional and international level. Victims
and NGOs brought cases (criminal prosecutions in Senegal, CtAT case)
which complemented their ongoing advocacy campaigns to have Habré
prosecuted. Chad tried Habré in absentia (and sentenced him to death for
international crimes),200 lifted his immunity and invited Belgian and Sene-
galese judges to investigate the case.201 Habré himself, and those acting in
his support, used the ECOWAS court and the ACtHPR to challenge
Senegal’s legislation. Belgium, meanwhile, has emerged as the major state
player. It has used proceedings before the ICJ, ostensibly for Senegal to ex-
tradite or prosecute Habré; indirectly, it also put pressure on the AU and
others involved to expedite initiatives to try Habré.

The Habré case represents a momentous struggle to hold a former
head of state accountable that is being fought out at the legal and political
level. The struggle achieved a major breakthrough in late 2012 with the cre-
ation of the Extraordinary African Chambers within the Senegalese
Courts.202 Habré was indicted for war crimes, crimes against humanity and
torture in July 2013. His trial before the Extraordinary African Chambers,
in which over a thousand victims had applied as civil parties, commenced in
July 2015, and he was found guilty of the crime of torture, crimes against
humanity and war crimes, and sentenced to life imprisonment on 30 May
2016.203 A subsequent appeal was dismissed on 27 April 2017, although he
was acquitted for the crime against humanity of rape.204 The Court also
awarded reparation to thousands of civil party victims of several violations,
ranging from 20 million Central African Francs (FCFA) (rape and sexual
violence), to 15 million FCFA (arbitrary detention, torture, prisoners of
war) and 10 million FCFA (indirect victims).205 Meanwhile, on 25 March



2015, the N’Djamena Criminal Court convicted twenty former security offi-
cials who had served under the Habré regime for torture, and imposed sen-
tences ranging from five years’ imprisonment to lifelong hard labour. It also
ruled that Chad and the convicted persons had to pay the equivalent of US
$125 million to over 7,000 victims.206 The case history illustrates the diffi-
culty of implementation in the face of political resistance, and legal and fi-
nancial obstacles. It also demonstrates how the persistence of key protago-
nists has kept up the imperative for accountability, clarified Senegal’s oblig-
ations, prompted the AU into action and influenced Chad’s response. These
efforts have resulted in an outcome that sets an important precedent in the
region, strengthens international human rights and provides a measure of
justice for the victims of the Habré regime.

Point to Consider

1. Over fifteen years of pursuing legal avenues before national,
regional and international bodies and courts resulting in the tri-
al of Habré demonstrate the importance of persistence rather
than the limits of complaints procedures to ensure justice.
Discuss.
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8.7 Qualified Rights, with a Particular Focus on Freedom of
Expression

8.1 Introduction
Civil and political rights emerged out of fundamental rights conceptions
protecting life, integrity, liberty and opinion of a person against an over-
bearing state. The twentieth century demonstrated that these rights were at
risk in multiple contexts, ranging from genocidal campaigns, dictatorships
and arbitrary law-enforcement to armed conflict and a breakdown of law
and order. Rights such as the right to life and freedom from ill-treatment
may also be at risk from other sources, namely non-state actors in the do-
mestic and other spheres, which have taken on a growing importance in the
wake of states’ withdrawal from public functions. While international hu-
man rights standards have been developed to provide adequate protection in
these circumstances, their implementation requires certain structures with-
out which it is unlikely that core civil and political rights can be effectively
protected. The rule of law, the administration of justice and democratic in-
stitutions are key components in this regard. While international human
rights law does not mandate that a particular political system be in place, it
is difficult to see how rights can be effectively protected without having at
least a minimum of checks and balances.

Equally, however, a democratic system as such is not a panacea for
rights protection. Indeed, there are deep-seated structural factors that can,
and have, undermined the effective protection of rights in all systems. So-
cial exclusion, inequality and discrimination in particular are prone to sig-
nificantly increase vulnerability, as evident in the higher likelihood of per-
sons from certain ethnic or class or national backgrounds being subject to
arbitrary arrest, detention, ill-treatment and other violations.1 As a yardstick
of power relations in a society, social exclusion, inequality and discrimina-
tion are also closely related to lack of access to justice, which both reflects
and compounds vulnerabilities and impunity. The absence of effective
remedies and accountability of those responsible has been identified as a
central factor contributing to the perpetuation of violations.2 The resulting
impunity constitutes both a cause and a manifestation of a malfunctioning



system that fails to protect. Against this background this chapter identifies
the normative content of the right to life, the prohibition of torture and other
cruel, inhuman or degrading treatment or punishment (other ill-treatment),
the right to liberty and security, the right to a fair trial and qualified rights,
particularly freedom of expression, and examines the challenge of ensuring
their effective protection. It also considers the issue of enforced disappear-
ance, one of the most serious violations that has spawned a rich jurispru-
dence but has only recently become the explicit object of an international
treaty.

8.2 The Right to Life

8.2.1 Practice
Life is at risk both through a state’s use of force and its failure to provide
adequate protection from threats to life.3 The use of lethal force comprises
the deliberate killing of individuals or groups, including targeted extrajudi-
cial executions,4 torturing to death in custody, enforced disappearances
(where they result in murder), (unlawful) killings in armed conflicts, mas-
sacres or even genocides. Members of marginalised groups and opposition
movements, as well as journalists, have been particularly vulnerable to ex-
trajudicial killings. In addition, while there is a growing trend towards the
abolition of judicially sanctioned killing, i.e. capital punishment, according
to Amnesty International records, fifty-three countries imposed 2,591 death
sentences in 2017, and twenty-three countries carried out 993 executions by
means of beheading, hanging, lethal injection and shooting.5

Lethal force may also be used without the direct intention to kill but in
the knowledge that this may be the outcome, for example the use of live
ammunition to quell a protest.6 The state may also accidentally cause the
death of persons through its agents, for example soldiers mistakenly shoot-
ing a passer-by during an exercise, or through potentially lethal operations,
such as accidents at state-run nuclear power stations.

Individuals and groups face numerous threats to their life from sources
other than the state. This is often most pronounced during armed conflict
where rebel groups may be responsible for more killings than governmental



forces.7 The multiple executions by the group Islamic State in Iraq and Syr-
ia are a particularly egregious example of such violations.8 Life is also
threatened during peace-time, both in relation to acts of violence, such as
deadly domestic violence9 and sexual violence,10 as well as health hazards
emanating from private actors, such as the operation of dangerous plants.11

As discussed in more detail in 8.2.7, the state has a duty to protect life in
these circumstances.

8.2.2 Sources

The right to life is recognised in all major international and regional human
rights instruments.12 Its mention as the first substantive right in most of
these treaties reflects its fundamental importance. The recognition in treaty
law is complemented by international standards, such as the Principles on
the Effective Prevention and Investigation of Extra-legal, Arbitrary and
Summary Executions13 and the Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials.14 The right not to be arbitrarily de-
prived of one’s life is considered to have attained the status of customary
international law15 and to be non-derogable.16 The taking of life may also
constitute an international crime, namely genocide (particularly killing
members of a group), crimes against humanity (murder, extermination, per-
secution and other inhumane acts committed as part of a widespread or sys-
tematic attack directed against any civilian population) or a war crime (par-
ticularly wilful killing or murder).17

8.2.3 The Prohibition of Arbitrary Deprivation of Life

Even though the right to life has repeatedly been referred to as a ‘funda-
mental right’,18 it is not absolute in so far as international treaties such as
the International Covenant on Civil and Political Rights (ICCPR), Ameri-
can Convention on Human Rights (ACHR) and African Charter on Human
and Peoples’ Rights (ACHPR) permit the use of force resulting in the depri-
vation of life that is not ‘arbitrary’. Under article 2(2) of the European Con-



vention on Human Rights (ECHR), the use of such force may be justified
(1) ‘in defence of any person from unlawful violence’; (2) ‘in order to effect
a lawful arrest or to prevent the escape of a person lawfully detained’;19 and
(3) ‘in action lawfully taken for the purpose of quelling a riot or insurrec-
tion’.20 Killings that are lawful under international humanitarian law are
recognised as a further exception.21

As a general rule the use of force must be regulated by law and must
be exceptional.22 Where its use may be justifiable it must be absolutely nec-
essary and strictly proportionate to the legitimate aim sought.23 This means
that there are no less serious alternatives available to achieve the aim, for
example using baton rounds instead of live ammunition to disperse a crowd.
It requires that the means used, i.e. lethal force, is not out of proportion to
the aim pursued, for example shooting to arrest an unarmed man who has
committed a petty theft. Determining proportionality in the particular cir-
cumstances can pose considerable difficulties, as international jurisprudence
demonstrates.

8.2.4 McCann v. United Kingdom: Absolute Necessity in the
European Court of Human Rights’s Jurisprudence

McCann v. United Kingdom is a leading case in which the European Court
of Human Rights (ECtHR) interpreted the circumstances under which the
use of lethal force ‘in defence of any person from unlawful violence’ under
article 2(2)(a) ECHR is absolutely necessary. In that case the applicants al-
leged that the killing of their relatives by British soldiers in Gibraltar as part
of a ‘shoot-to-kill’ policy constituted a violation of the right to life. The
Court agreed that the soldiers honestly believed for good reason that the
three known Irish Republican Army (IRA) operatives were about to launch
an attack, which in principle justified the use of force in the particular cir-
cumstances even where the belief turned out to be wrong. However, in a
significant expansion of the scope of a state’s obligation, the Court broad-
ened its consideration of proportionality to include the planning and con-
duct of the operation. It found that the planning did not take the requisite
precautionary measures and that consequently the use of force had not been
absolutely necessary.24 Several dissenting judges in McCann v. United



Kingdom expressed their concern about reasoning that is based on the bene-
fit of hindsight in respect of operational questions. While the Court needs to
be careful not to lightly substitute its own views for that of the state in this
regard, the test developed by the ECtHR in McCann has an important legal
policy dimension. It takes a holistic view of what is ‘absolutely necessary’
and compels law-enforcement officials to plan and control actions in such a
way that the use of force is minimised or truly becomes a measure of last
resort. Such an approach takes into consideration that operations are the re-
sult of a series of decisions for which the state remains responsible. This is
appropriate, as responsibility should be seen in the overall context and not
be artificially limited to focusing solely on the actual belief of the law-en-
forcement official(s) using force at the end of a chain of events, which may
be genuine, but mistaken because of earlier erroneous judgments.

Questions

1. What is the importance of the McCann v. United Kingdom rul-
ing from a legal policy perspective aimed at ensuring that the
right to life is effectively protected in all circumstances?
2. In 2005 Charles de Menezes, a Brazilian living in London
where he worked as an electrician, was mistakenly identified as
a terrorist who it was believed was about to attack the London
underground. After a series of operational errors de Menezes
was allowed to board a train where police officers killed him
with multiple shots at point-blank range without warning, in
line with the police policy at the time. The ECtHR’s Grand
Chamber ruled on the procedural aspects of the case, particu-
larly the decision not to prosecute any individual in relation to
de Menezes’s death (finding no violation as the parties had set-
tled the substantive aspect of the case through payment of com-
pensation).25 What is the significance of the case for states’ oper-
ations in counter-terrorism cases?



Case Study 8.1  The Killing of Bin Laden and the Right to Life

On 2 May 2011 Osama Bin Laden, the then head of Al-Qaeda, was
killed in a raid conducted by a United States (US) military unit in
Abbottabad, Pakistan, apparently without the prior express consent
or knowledge of the Pakistani authorities.1 Accounts of the circum-
stances of the killing have been conflicting. In particular, it is not
clear whether Bin Laden tried to defend himself when confronted by
US forces.2 The killing of Bin Laden raised a series of complex
questions concerning its lawfulness under international law, includ-
ing international humanitarian law and international human rights
law,3 which forms part of the broader debate about ‘targeted
killings’.4 US government officials asserted that international hu-
manitarian law applied and that the killing was lawful because Bin
Laden had been a legitimate target and had not given himself up.5
This position would be correct if the ‘conflict’ between the USA and
Al-Qaeda at the time could be characterised as a situation of armed
conflict. This is questionable and contested, not least because it is
difficult to determine whether asymmetrical warfare of this kind
reaches the requisite threshold and whether a situation of armed
conflict continues to apply even if there has been no resort to force
or violence for quite some time.6 If the circumstances qualify as an
armed conflict at the time, the lawfulness of the killing would de-
pend on the rules of international humanitarian law, particularly the
question of whether Bin Laden was a legitimate target and, if so,
whether he had surrendered at the time of his killing (which would
have rendered his killing unlawful).7

1 See A. S. Deeks, ‘Pakistan’s Sovereignty and the Killing of Osama
Bin Laden’ (5 May 2011) 15 American Society of International Law
Insights.



2 See for an immediate request for a clarification of the facts to as-
sess the lawfulness of the use of lethal force, Osama bin Laden:
statement by the UN Special Rapporteurs on summary executions
and on human rights and counter-terrorism (6 May 2011). See for an
official US account, ‘Press Briefing by Press Secretary Jay Carney’
(5 March 2011), online at www.whitehouse.gov/the-press-
office/2011/05/03/press-briefing-press-secretary-jay-carney-532011.

3 See B. Van Schaack, The Killing of Osama Bin Laden & Anwar Al-
Aulaqi: Uncharted Legal Territory, Santa Clara University Legal
Studies Research Paper no. 02–12 (2012) 7–10; A. P. V. Rogers and
D. McGoldrick, ‘Assassination and Targeted Killing: The Killing of
Osama Bin Laden’ (2011) 60 International & Comparative Law
Quarterly 778.

4 See Chapter 18.6.2.

5 See for an overview, Van Schaack, above note 3, 7–10.

6 Ibid., 24–31.

7 See Chapter 16.2.1 on ‘combatant’ status and the concept of ‘tak-
ing a direct part in hostilities’.

http://www.whitehouse.gov/the-press-office/2011/05/03/press-briefing-press-secretary-jay-carney-532011


Points to Consider

1. What questions would need to be considered when exam-
ining the compatibility of the killing with international hu-
man rights law, in relation to both where it was done and
how it was carried out?
2. What grounds may justify the use of lethal force?

3. Would a shoot-to-kill policy be lawful?8

8 See also Chapter 16.6.2.

8.2.5 The Death Penalty under International Law

The ICCPR, the ECHR and the ACHR explicitly acknowledge the death
penalty as an exception to the right to life,26 and the death penalty has been
interpreted as not constituting an ‘arbitrary’ deprivation of life under the
ACHPR.27 However, the language of article 6(6) ICCPR already acknowl-
edges the desirability of the abolition of the death penalty.28 This objective
has found expression at the international level in the Second Optional Pro-
tocol to the ICCPR, aiming at the abolition of the death penalty, which had
eighty-seven parties as of 27 March 2019. At the regional level, develop-
ments are most advanced in the Americas and Europe,29 as reflected in the
Protocol to the ACHR to Abolish the Death Penalty and Protocols no. 6 and
no. 13 to the ECHR. The latter two protocols successively and effectively
abolished the death penalty in the European system.30 The African Com-
mission on Human and Peoples’ Rights (ACmHPR) called for a moratori-
um on the death penalty, and the majority of African states have either abol-
ished capital punishment or observe a moratorium.31 Despite this trend the
death penalty as such is arguably not yet unlawful under present in-
ternational human rights law. Where it is still imposed and applied, howev-



er, the death penalty is subject to a series of conditions, particularly pro-
cedural safeguards that must be complied with strictly for it to be lawful. It
may only be imposed for the most serious crimes32 and must not be manda-
tory because a court has to be able to consider mitigating or special circum-
stances when imposing it as a punishment.33 Certain categories of persons
should be exempt from the death penalty, namely children who were under
eighteen years of age at the time when the crime was committed34 and men-
tally ill persons.35 A person may only be sentenced to death following a fair
trial (which in death penalty cases will invariably be subject to particularly
close scrutiny),36 including the right to an appeal.37 The imposition of the
death penalty must also not be discriminatory.38 Where foreign nationals
face the death penalty they need to be granted consular assistance.39 These
conditions, which reflect the serious, irreversible nature of the death penal-
ty, raise the threshold in terms of crimes, categories of persons and nature of
trials, which, taken together, considerably limit the scope for the punish-
ment to be lawfully imposed.

The death penalty has a close relationship with the prohibition of tor-
ture and other cruel, inhuman or degrading treatment or punishment. Its im-
position following an unfair trial has been considered inhuman treatment.40

Separately, the conditions of waiting for one’s execution (death row phe-
nomenon) may in certain circumstances amount to inhuman treatment.41

Further, the method of execution itself may constitute cruel punishment.42

In addition, the failure to inform relatives of the execution and the burial
place has also been found to violate the prohibition of ill-treatment.43

It is cogent to argue that the death penalty itself is inherently and in-
variably inhuman.44 If followed, this reasoning would make the death
penalty unlawful under international law by shifting the focus from the right
to life to the prohibition of inhuman treatment or punishment, if not torture.
This is problematic in so far as it would run counter to the death penalty
constituting an explicit exception to the right to life. However, it may be
justifiable as a subsequent interpretation of the treaty by its parties, such as
in the ECHR context, with the effect that the exception to the right to life
becomes obsolete.45 An argument can also be made a fortiori that if corpo-
ral punishment is unlawful (see below at 8.3.5) then this must apply even



more so to the death penalty.46 The Human Rights Committee (HRCtee), in
its revised general comment on the right to life referred to a number of fac-
tors (subsequent agreements and practice) as suggesting ‘that considerable
progress may have been made towards establishing an agreement among
the States parties to consider the death penalty as a cruel, inhuman or de-
grading form of punishment’.47 Current debates show that the death penalty
is increasingly seen as an anomaly in the international human rights system.

8.2.6 Positive Obligations to Protect the Right to Life

Several treaties expressly stipulate that the right to life shall be protected by
law.48 This obligation has been interpreted as requiring states to: (1) regu-
late the protection of life and prohibit the arbitrary deprivation of life;49 (2)
take measures to protect an individual or persons at risk; (3) minimise the
risk of potentially lethal hazards;50 (4) criminalise, investigate, prosecute
and punish unjustified killings; and (5) provide effective remedies in case of
breach.

8.2.6.1 Providing Protection against Threats to Life

Irrespective of the source of the risk to life, be it state or non-state actors, it
is recognised that states have a ‘primary duty … to put in place a legislative
and administrative framework designed to provide effective deterrence
against threats to the right to life’.51 This includes subjecting unjustified
killings to proportionate criminal and disciplinary sanctions as
appropriate.52 States must also ensure that pertinent laws, such as abortion
laws, do not result in a situation that effectively puts persons at risk; here,
women forced to undergo life-threatening illegal abortions.53

In the leading ECtHR case of Osman v. United Kingdom,54 Mr Osman
was killed by his son’s teacher who had developed an obsession with his
son. The school received a series of complaints about the teacher’s conduct,
graffiti of a sexual nature appeared around the school and a brick was
thrown through the window of Mr Osman’s property. Later, the teacher was
seen near Mr Osman’s house, but though the police were informed they did



not take any measures at the time. The teacher ‘on being arrested … stated:
“why didn’t you stop me before I did it, I gave you all the warning signs?”’
The Court found that:

it must be established to its satisfaction that the authorities knew or
ought to have known at the time of the existence of a real and
immediate risk to the life of an identified individual or individuals
from the criminal acts of a third party and that they failed to take
measures within the scope of their powers which, judged reasonably,
might have been expected to avoid that risk.55

On the facts, it held that ‘the applicants have failed to point to any decisive
stage in the sequence of the events leading up to the tragic shooting when it
could be said that the police knew or ought to have known that the lives of
the Osman family were at real and immediate risk from Paget-Lewis [the
teacher]’.56 The Osman test has served as a foundation for subsequent cases
and has been used to guide policing in the United Kingdom (UK).57 While
the ECtHR’s approach is pragmatic and seemingly offers the authorities
considerable leeway,58 it comes at the expense of more precise guidance.

Points to Consider

1. Are the standards developed in Osman sufficient to en-
sure that the authorities prioritise the protection of the
right to life?
2. What is the significance of these standards in the context
of domestic violence?59

The nature of the authorities’ duty to protect life depends on the cir-
cumstances. A heightened duty applies particularly where there is a known
risk, for example a series of attacks on human rights defenders and/or jour-
nalists. Where a person at risk complains about being followed and target-



ed, the authorities need to investigate promptly, prosecute the perpetrators
where appropriate and offer special protection.60 This is also the case where
it is clear that persons belonging to a certain group that is vulnerable have
previously been targeted, such as young, marginalised women who had
been victims of a spate of murders in Mexico.61 A heightened duty to exer-
cise due diligence is also recognised in the custodial context where the state
needs to protect the life of those under its physical control.62 This obliga-
tion entails putting in place custodial safeguards against violence by offi-
cials and providing adequate medical assistance.63 The state also needs to
protect prisoners against self-harm and violence from other prisoners.64

Such violence may engage the responsibility of the state both under the
right to life and the prohibition of ill-treatment.65 The general principle has
broad application. It requires the authorities to consider the vulnerability of
certain prisoners to violence at the hands of others – including because of
the nature of the crime they have committed – and the risk that some, par-
ticularly violent or mentally ill, prisoners may pose to others and to take ad-
equate precautionary measures. A tragic example is the case of Edwards v.
UK where the authorities ignored these risks and a young detainee was
killed by his violent cell mate who had a history of mental illness.66

8.2.6.2 Duty to Investigate, Prosecute and Punish and to Provide
Redress

The violation of the right to life is both facilitated and compounded by im-
punity. Responses to allegations of such a violation have frequently been
characterised by inaction, delays, lack of victim and witness protection, the
taking of inadequate measures particularly of a forensic nature and limited
if non-existent independence of the investigating authorities.67 Legal barri-
ers such as amnesty or immunity laws or unduly short statutes of limitation,
which bar prosecutions, or making cases against suspected (army) perpetra-
tors subject to the jurisdiction of military courts, have also constituted ma-
jor obstacles.68

The Inter-American Court of Human Rights (IACtHR) has developed
a particularly rich jurisprudence in which it has taken a contextual approach



to identify the factors contributing to impunity and its impact on victims
and society at large.69 In the seminal case of Velásquez Rodríguez it held
that states have a duty to investigate alleged violations of the right to life,
irrespective of the identity of the perpetrators.70 This is important because a
state may still be held responsible for a procedural failure even where its
responsibility for the substantive violation cannot be established. The oblig-
ation requires that – where the seriousness of the violation warrants it –
criminal laws are in place and that state authorities undertake an investiga-
tion, either following a complaint or ex officio (on their own motion) upon
receiving credible information about a violation of the right to life, which
needs to be prompt, impartial and effective.71 Effectiveness requires the au-
thorities to take all necessary investigative steps capable of establishing the
facts and the identity of the perpetrators.72 Where investigations produce
sufficient evidence the authorities must prosecute the perpetrator(s) and, if
convicted, subject them to adequate punishments.73 In addition, victims of
violations, particularly relatives, need to be informed of the outcome of in-
vestigations and must have access to effective remedies.74

8.2.7 A Right to Survival?

Traditionally, the right to life has been understood as a civil right that pro-
tects against extrajudicial killings and other unjustified use of life-threaten-
ing or lethal force.75 Recognising a duty of the state to provide the basics
necessary for survival would potentially transform the right, or elements of
it, into an economic, social and cultural right. A nexus between the right to
life and ‘survival and development’ is explicitly made in article 6 of the
Convention on the Rights of the Child (CRC).76 Beyond this, there is limit-
ed jurisprudence evidencing a broader understanding. The HRCtee has em-
phasised that it ‘would be desirable for State parties to take all possible
measures to reduce infant mortality and increase life expectancy, especially
in adopting measures to eliminate malnutrition and epidemics’.77 The right
to life and the rights of the child under the ACHR have been interpreted by
the IACtHR to include a right to a dignified existence.78 The failure to
‘curb’ the forced begging of talibés children (aged 4–12) living in abject



conditions was held, by the African Committee of Experts on the Rights
and Welfare of the Child, to constitute a violation of the child’s right to sur-
vival and development under article 5 of the African Charter on the Rights
and Welfare of the Child.79 Beyond the violation of children’s right to life,
the dismal living conditions of displaced persons following a massacre were
referred to as contributory reasons by the IACtHR in the context of finding
a violation of the right to life.80 The complainants’ argument that environ-
mental degradation, pollution and the destruction of land and farms of the
Ogoni in Nigeria had resulted in a violation of the right to life was endorsed
by the ACmHPR in the Ogoniland case.81 The ECtHR, in Cyprus v. Turkey,
left open whether article 2 ECHR entails a minimum level of general health
care.82 In Mehmet Şentürk and Bekir Şentürk v. Turkey, the Court found that
denial of emergency treatment on account of inability to pay constituted a
violation of the right to life.83 While the ECtHR’s case law indicates a mea-
sure of reluctance to extend the scope of the right to life, it is equally clear
that states must be considered to have an obligation to take steps that can
reasonably be expected to ensure the survival of individuals falling within
their jurisdiction, both in relation to general conditions of life and environ-
mental degradation.84 The jurisprudence of national courts, notably India’s
apex courts, point the way to a broader and more comprehensive under-
standing of the right to life as governing all aspects of life.85

Questions

1. What is problematic about the proposition that the death
penalty itself constitutes a violation of the prohibition of torture
and other ill-treatment, considering the current status of the
right to life under international law?
2. Have treaty bodies interpreted the duty to protect life in such
a way that it is sufficiently clear what measures states need to
take to counter existing threats?



8.3 The Right to Be Free from Torture and Other
Ill-Treatment

8.3.1 Practice
The practice of torture persists in many countries despite its absolute prohi-
bition under international law.86 Authoritarian and dictatorial states have a
history of deliberately using torture as a means to control and repress the
population and destroy their ‘enemies’.87 Torture is also a weapon of war
used to instil terror and gather intelligence in order to weaken the enemy.
Democratic and other countries alike have resorted to torture for counter-
insurgency purposes, often facilitated by emergency laws.88 The response to
the 9/11 attacks in the USA was characterised by resort to torture and other
ill-treatment,89 the practice of extraordinary rendition – transferring some-
one outside the protection of the law to a country for interrogation where he
or she is at risk of, or will be subject to, torture90 – and allegations of com-
plicity in the torture of terrorist suspects.91 Torture also frequently consti-
tutes part of routine law-enforcement.92 This practice is often tolerated if
not encouraged in order to ‘combat crime’ but is simultaneously self-serv-
ing as a tool of power for corrupt and brutal law-enforcement officials.93

Non-state actors have also used torture methods, although it is often diffi-
cult to establish the nature and extent of practices in these contexts.94 Gen-
der-based violence, particularly sexual violence, is widespread and has been
recognised as a form of torture.95

There is a large arsenal of torture methods, i.e. any treatment capable
of inflicting severe physical or mental pain or suffering. Where there is ef-
fective monitoring and a risk of accountability, methods of torture tend to
be of a nature that does not leave physical traces, whereas torture is often
crude and extremely brutal in countries where the law-enforcement, securi-
ty and armed forces act with little or no restraint.96 The multiple conse-
quences of torture, particularly post-traumatic stress disorder, have been
well documented over the years.97 The impact of torture is not confined to
the individual subjected to it; it also often has a detrimental effect on the
families who bear the brunt of the suffering of the survivor/victim. Beyond



this, torture can paralyse communities and instil fear in entire societies,
which is often part and parcel of its perverse rationale.98

8.3.2 Sources

The prohibition of torture and other ill-treatment is enshrined in a series of
international and regional instruments.99 The most detailed treaty is the
Convention against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment (CAT) and at the regional level, the Inter-American
Convention to Prevent and Punish Torture. There are also separate treaties
focusing on the prevention of torture, namely the European Convention for
the Prevention of Torture and Inhuman or Degrading Treatment or Punish-
ment and the Optional Protocol to CAT (OPCAT).

Torture and other ill-treatment are prohibited under international hu-
manitarian law.100 Moreover, torture is considered an international crime
subject to universal jurisdiction and constitutes an element of genocide, war
crimes and crimes against humanity.101

8.3.3 The Absolute Prohibition of Torture

The prohibition of torture is absolute and non-derogable,102 having attained
the status of jus cogens.103 This absolute prohibition is the outcome of long
political struggles and the recognition that torture is so egregious that it can-
not be justified under any circumstances. Nevertheless, there are recurring
demands to permit exceptions which have become particularly prominent in
the ‘torture debate’ largely, but not exclusively, triggered by the ‘War on
Terror’.104 The debate has revolved around the ‘ticking bomb scenario’:
should it be lawful to torture an individual if this would possibly result in
the lives of (a large number of) people being saved?

While the state has a duty to protect the life and security of anyone
within its jurisdiction there are good reasons why torture should not be an
acceptable way of doing so. From a rule of law perspective, torture is in-
compatible with the presumption of innocence and due process; information
extracted under torture must therefore not be used in judicial



proceedings.105 As an interrogation method it is apparent that information
extracted under torture is frequently not reliable, a point emphatically un-
derscored by the US Senate Select Committee Study of the Central Intelli-
gence Agency’s Detention and Interrogation Programme.106 Crucially, al-
lowing torture in specific circumstances risks turning the exceptional into
the rule. Indeed, the Israeli experience where interrogators routinely relied
on the ticking bomb exception appears to support this slippery slope argu-
ment.107 Vesting judges with the power to issue ‘torture warrants’ in ticking
bomb situations, as has been suggested,108 and thereby judicially sanction
‘state violence’, appears both unrealistic and highly inappropriate. Ulti-
mately, the torture debate concerns the limits of the exercise of state power
and the core of human dignity. Even if there are utilitarian grounds, in-
ternational human rights law is based on the premise that a person should
not be turned into a mere object and that the state should not be allowed to
negate if not destroy someone’s personality. Indeed, the absolute nature of
the prohibition of torture has been defended on the ground that it constitutes
an archetype of national legal systems and international law on the relation-
ship between law and violence, meaning ‘a particular provision in a system
of norms which has a significance going beyond its immediate normative
content, a significance stemming from the fact that it sums up or makes
vivid to us the point, purpose, principle, or policy of a whole area of
law’.109

8.3.4 The Case of Gäfgen and the German Torture Debate

The German case of Gäfgen illustrates the difficult legal and moral ques-
tions raised by the absolute prohibition of torture. Magnus Gäfgen, a young
law student, kidnapped and murdered an eleven-year-old boy, Jacob Met-
zler, in order to extort money from the family to lead a lavish lifestyle. The
police apprehended him following the hand-over of the ransom. Thinking
that Jacob was still alive, the head of the Frankfurt police and one of his of-
ficers threatened Gäfgen that he would be subjected to severe pain if he did
not reveal the boy’s whereabouts. Gäfgen – terrified by the threat – admit-
ted that he had already killed Jacob and led the police to the place where he



had hidden the child’s body. Gäfgen was later tried, convicted and sen-
tenced to life imprisonment for murder.

The case triggered a major debate in Germany, both within the legal
profession and the broader public, with many supporting the acts of the po-
lice director because he had acted to save a child’s life.110 The German
courts affirmed the absolute prohibition of torture but did not rule that Gäf-
gen’s conviction had been unlawful. Gäfgen then took his case to the EC-
tHR. Eventually, the Grand Chamber held that: (1) the threat of torture fell
within article 3 (constituting inhuman treatment but not torture); (2) the
punishment of the police director and the police officer (they received a sus-
pended fine, the lowest possible punishment) had not satisfied the pro-
cedural requirement to adequately punish violations of article 3; and (3) the
substantial delay of ruling on Gäfgen’s compensation claim (more than
three years at the time) had breached his right to an effective remedy for
torture.111 However, the Grand Chamber found no violation in relation to
the most controversial aspect of the case, namely the admission of evidence,
particularly the discovery of Jacob Metzler’s body, obtained as a result of
the threat of torture (which it considered under article 6).112 The majority of
the Grand Chamber agreed with Germany’s argument that the evidence had
not been material because Gäfgen had confessed voluntarily at the end of
the trial. Gäfgen’s lawyer had rejected this argument, saying that Gäfgen
had been left with no genuine choice, knowing that he would have been
convicted on the basis of the available evidence irrespective of the confes-
sion. This position found support in a scathing dissenting opinion that criti-
cised the Court’s artificial construct of a ‘break in the causal chain’ on ac-
count of Gäfgen’s confession and emphasised that the absolute nature of the
prohibition requires that all evidence obtained in breach should be exclud-
ed.113 Such a finding, however, would have necessitated a retrial. It is clear
that the majority must have been keenly aware that this would have prompt-
ed an outcry in Germany, which may have been a factor influencing its
judgment, although this remains a matter of conjecture. Ultimately, the
judgment shows that affirming the absolute prohibition of torture is often
only the first step, with the crucial question being what legal consequences
should flow from its absolute nature in a given case.



Points to Consider

1. Does the judgment of the ECtHR Grand Chamber do
justice to the facts?
2. What is the legal significance of the Gäfgen case?

8.3.5 The Definition of Torture and Other Forms of Ill-treatment
and Punishment

The prohibition under international law encompasses both torture and other
forms of ill-treatment. While there is a noticeable trend not to differentiate
sharply between the two,114 certain obligations, such as the duty to establish
universal jurisdiction and to extradite or prosecute a person alleged to have
committed torture, are not explicitly recognised for other forms of ill-treat-
ment. Further, torture still carries a special stigma. In addition, the nature of
the remedies may be influenced by a finding of torture, including the
amount of compensation awarded. A clear understanding of the legal mean-
ing of torture can therefore be of considerable importance in a given case.

The definition in article 1 CAT is widely seen as the most authoritative
and has been referred to by most international and regional human rights
treaty bodies in their jurisprudence. Broken down into its constitutive ele-
ments the definition sets out the following elements of torture:115

Infliction of severe mental or physical pain or suffering: an act of tor-
ture can be objectively severe, i.e. applying electroshocks or rape, or
may be severe because of the circumstances, including the duration,
impact and personal characteristics, i.e. subjective elements, such as
‘sex, age and state of health’.116 Importantly, the definition comprises
not only physical pain but also mental pain or suffering, such as
mock executions which the laws of many countries still do not recog-
nise as torture.



Intent: the intentional infliction is one of the factors distinguishing
torture from other forms of ill-treatment. For example, poor condi-
tions of detention as such do not amount to torture unless they are
used, either solely or in combination, to deliberately inflict severe
pain or suffering for a particular purpose.
Purpose: the purpose element makes it clear that torture is a means to
an end in the context of abuse of power. The ‘classical’ purpose is to
extract information or a confession, but article 1 CAT is broader in
scope. It also includes several other purposes, and ‘for reasons based
on discrimination of any kind’, which can be particularly important
in cases of sexual violence. The list of purposes is illustrative rather
than exhaustive, i.e. ‘such purposes as’, and it is difficult to envisage
circumstances where an official inflicts severe pain or suffering, even
for ostensibly purely selfish purposes, where no link could be made
to any of the purposes mentioned.117

Official involvement: the formula used in article 1 CAT ‘inflicted by
or at the instigation of or with the consent or acquiescence of a pub-
lic official or other person acting in an official capacity’ serves to at-
tribute responsibility. The CAT definition therefore excludes ‘torture’
by non-state actors, such as rebel groups (unless they exercise state-
like functions).118 However, an act such as domestic violence, pris-
oner-on-prisoner violence or a pogrom by a mob, committed by pri-
vate individual(s) may come within the ambit of torture if the offi-
cials concerned acquiesce, such as by encouraging the commission or
continuation of relevant acts, including through inaction.119 In these
situations, the lack of due diligence to prevent and respond to rele-
vant acts constitutes the crucial nexus that potentially broadens the
scope of torture to a wider range of actors.120 Beyond the confines of
article 1 CAT, there is an increasing debate as to whether the public
official requirement is intrinsic to the notion of torture, which is of
immense relevance for the scope of acts and actors that may fall
within the definition.121 Notably, torture as an element of war crimes
or a crime against humanity does not require the involvement of a
public official.122



The definition of torture contained in article 2 of the Inter-American Con-
vention to Prevent and Punish Torture is similar to that in article 1 CAT, but
is broader in that it does not require ‘severe’ pain or suffering, and refers to
‘any purpose’, and to ‘methods upon a person intended to obliterate the per-
sonality of the victim or to diminish his physical or mental capacities, even
if they do not cause physical pain or mental anguish’.123

Article 3 ECHR is structured differently, simply prohibiting torture,
inhuman or degrading treatment or punishment. The ECtHR has developed
a rich, though at times controversial, jurisprudence on the definition of tor-
ture in which it distinguishes between forms of ill-treatment (which must
reach the required threshold of a ‘minimum level of severity’124) and torture
(deliberate inhuman treatment causing very serious and cruel suffering).125

The Court has therefore applied a seemingly high threshold for an act to be
considered torture. It seemed to acknowledge as much when it stated in Sel-
mouni v. France that it considers that certain acts which were classified in
the past as ‘inhuman and degrading treatment’ as opposed to ‘torture’ could
be classified differently in future. It takes the view that the increasingly high
standard being required in the area of the protection of human rights and
fundamental liberties correspondingly and inevitably requires greater firm-
ness in assessing breaches of the fundamental values of democratic soci-
eties.126

This was widely seen as a barely veiled reference to its earlier, heavily
criticised finding in Ireland v. UK that the five techniques (wall standing,
hooding, subjection to noise, sleep deprivation and deprivation of food and
drink) constituted inhuman treatment, but did not amount to torture.127 In a
noteworthy development, Ireland requested the ECtHR to revise its judg-
ment in that case, based on ‘thousands of recently released documents and
taking account of the legal advice received’.128 The Court dismissed the re-
quest in 2018.129

The difference between article 1 CAT and the definition developed by
the ECtHR has given rise to a debate between those who view purpose as
the central element in distinguishing between torture and other ill-treatment
– with a high entry threshold for ill-treatment – and those who consider
severity as a more suitable device to recognise the scale of different forms
of ill-treatment.130 This debate, though highly relevant for a clear under-



standing of the nature of torture, has had limited resonance in the jurispru-
dence of treaty bodies; even the ECtHR seems to invoke both article 1 CAT
and its own definition, which may be seen as part of an attempt to show that
a certain act constitutes torture under all possible definitions.131

A further element of torture introduced by the then Special Rapporteur
on torture Manfred Nowak is that of ‘powerlessness’.132 While this notion
has potentially negative connotations for victims, the element of powerless-
ness can play a useful role in respect of the degree of factual control and in
capturing the crucial (and terrifying) power imbalance inherent in torture
situations. It can therefore be important when distinguishing between custo-
dial ill-treatment and other situations, such as the use of excessive force
during demonstrations.

Beyond the rather flexible formula developed by the ECtHR, other
forms of inhuman, cruel or degrading treatment not amounting to torture are
not defined in international law. By its nature ill-treatment is a broad cate-
gory with a wide field of application, as evidenced by the often casuistic ju-
risprudence.133 Examples include inhuman conditions of detention, denial
of medical care, destruction of homes and excessive use of force.134 No-
tably, rendering individuals, such as asylum seekers, destitute may also con-
stitute ill-treatment, such as held by the ECtHR in M. S. S. v. Belgium and
Greece.135 Treatment has been defined as degrading if it arouses ‘feelings
of fear, anguish and inferiority capable of humiliating and debasing the vic-
tim’,136 such as unnecessary strip searches137 or confinement of a prisoner
in a metal cage in a courtroom.138

The category of cruel, inhuman or degrading punishment has been ap-
plied in particular to corporal punishments. Treaty bodies have been uni-
form in their jurisprudence, according to which officially sanctioned corpo-
ral punishment is a degrading attack on a ‘person’s dignity and physical in-
tegrity’,139 for example in cases of birching on the Isle of Man (UK), the
use of a tamarind switch in Jamaica, the cat-o’-nine-tails in Trinidad and
Tobago or flogging in Sudan.140

The second sentence of article 1(1) CAT excludes from the definition
of torture ‘pain or suffering arising only from, inherent in or incidental to
lawful sanctions’. This provision may be read as justifying any sanctions
prescribed under national law, including corporal punishments. However,



such an interpretation would give states unfettered discretion to define the
scope of application of article 1, even to the point of passing laws that stipu-
late punishments clearly falling within the definition of torture. It is for this
reason that most observers consider that ‘lawful’ refers to both national and
international law, a reading that effectively makes the provision redundant.
If the sanction constitutes torture according to the second sentence of article
1(1) CAT it can no longer be a valid exception; if it does not constitute tor-
ture there is no need for an exception.141 None the less, several states retain
judicial corporal punishment, which raises the question of whether there can
be regional or religiously based exceptions. However, the absolute nature of
the prohibition of torture under customary international law leaves no room
for any contravening practice.142 The issue of cruel, inhuman or degrading
punishment has also been considered in the context of certain detention
regimes. These include being kept in isolation, being locked up in a small
room for twenty-three hours a day143 and life imprisonment without the
possibility of release,144 the nature and consequences of which may reach
beyond what detainees can be expected to suffer in the course of lawful de-
privation of their liberty.145

8.3.6 Obligations

Under the prohibition, states have a negative obligation to refrain from en-
gaging in any torture or other ill-treatment and a positive obligation to pre-
vent, investigate, prosecute and punish, and redress such acts. As is clear
from article 2 CAT, the overarching duty and primary objective of the pro-
hibition is to prevent acts of torture through ‘effective legislative, adminis-
trative, judicial or other measures’. The effective implementation of the pro-
hibition requires state actors to take a series of measures in law and practice
that are designed to significantly reduce the risk of torture.146 These include
incorporating the prohibition of torture in national law,147 stipulating that
statements extracted under torture are inadmissible148 and providing custo-
dial safeguards. Safeguards such as prompt access to a lawyer of one’s
choice, the right to inform family members of the arrest, the right to chal-
lenge the lawfulness of detention before a judge, keeping custodial records
and regular health checks are all meant to minimise the risk of torture, par-



ticularly during the initial phase of detention.149 Visiting mechanisms, par-
ticularly in the form of regular independent external monitoring, can serve
as an important deterrent and as a form of engagement that may result in
gradual changes leading towards enhanced compliance. Such mechanisms
are in place at the national, regional and international level.150 According to
international treaties and best practices, visiting mechanisms should be in-
dependent, composed of a group of mixed professionals with the required
expertise and adequately resourced.151 The mechanisms need to have unre-
stricted access to all detention facilities at short notice and the opportunity
to interview detainees in private. Some states have responded positively to
recommendations by visiting bodies such as the European Committee for
the Prevention of Torture and Inhuman or Degrading Treatment or Punish-
ment (CPT) in Europe and there are considerable hopes that the preventive
mechanisms under OPCAT will have an equally positive impact worldwide.
Finally, states must not expose individuals to the risk of torture or other ill-
treatment in other countries, a principle known as non-refoulement explicit-
ly stipulated in article 3 CAT (torture) and generally recognised in in-
ternational jurisprudence.152

Impunity is a major factor perpetuating torture and the approach un-
derpinning the CAT is that of combating crime. Accordingly, states must
make torture a crime in their national laws and must extradite or prosecute
anyone present on their territory suspected of having committed an act of
torture, which requires states to establish universal jurisdiction over acts of
torture.153 Individuals alleging torture must have an effective right to com-
plain and states have a corresponding duty to investigate allegations of tor-
ture promptly, impartially and effectively.154 Where sufficient evidence is
found, perpetrators of torture must be subject to adequate punishments.155

Anyone suspected of torture should not benefit from immunities, amnesties
or pardons, and torture should not be subject to statutes of limitation.156 Ac-
countability is also an important element of the right of torture victims to an
effective remedy and reparation, which is recognised as a separate right in
article 14 CAT and in the jurisprudence of human rights treaty bodies and
courts as being inherent in the relevant treaties.157



Interview 8.1  The Role of Medical Documentation in
Combating Torture: Istanbul Protocol

(Dr Önder Özkalipçi)

The Istanbul Protocol was developed in the 1990s by a coalition of
human rights organisations, doctors and lawyers and has since be-
come an important, internationally recognised manual and guide on
how to document and investigate torture cases. The following is an
interview with Dr Önder Özkalipçi, one of the three project coordi-
nators at the time, who has also conducted a series of trainings on
the Istanbul Protocol around the world.

Why ‘Istanbul Protocol’?
The idea of calling the guidelines ‘Istanbul Protocol’ emerged dur-
ing the first meeting of the authors and contributing organisations in
1996 – the name reflects the fact that the main meetings were held in
the Forensic Medicine Department of the Medical Faculty, Istanbul
University.

What explains the prominent role played by Turkish activists
and organisations in drafting the Istanbul Protocol?
First of all, the Istanbul Protocol is a joint product of seventy-five
experts from forty different organisations. A number of non-govern-
mental organisations (NGOs), such as Physicians for Human Rights-
USA and Action for Torture Survivors-Geneva, and individuals
made important contributions, which was facilitated by three coordi-
nators (Vincent Iacopino, Caroline Schlar and myself). At the time,
torture was an important public health problem in Turkey (unfortu-
nately it still is today). Several key organisations, namely Human
Rights Foundation of Turkey, Turkish Medical Association and
Forensic Physicians Society of Turkey, teamed up to respond to this
challenge. Our thinking was that if we could succeed in making a
strong contribution to an international document that could be ac-
cepted by the UN, then this might help our struggle against torture



and ill-treatment in our own country. The Istanbul Protocol is clearly
the outcome of international collaboration and an international doc-
ument, but it is equally true that the Turkish experience and exper-
tise was an important element that inspired and invigorated the work
of colleagues from other countries.

What are the main challenges relating to the documentation and
investigation of torture?
Besides attempts to justify torture that are at times evident in public
opinion, impunity is the biggest challenge in practice. By definition,
the crime of torture is committed by state officials or ‘at the instiga-
tion of or with the consent or acquiescence of state officials or other
persons acting in official capacities’. This means that perpetrators
already operate within a state network that allows them to cover the
traces of their crime and rely on ‘friends’ within the system. One of
the key tools of protecting perpetrators is to delay investigations. In-
vestigations last so long that the case is dismissed because of the ex-
piry of time limits for prosecutions, the perpetrator may become an
important state official or retires or dies because of old age, or the
evidence is lost.

Given these challenges the independence of the experts taking
part in the investigation is critical. In several countries, forensic doc-
tors work under the authority of the Ministry of Justice or Ministry
of Interior. How can you prevent doctors from being subject to pres-
sure by high state officials if they are working in the same ministry
as the alleged perpetrator(s)? In practice, this has been a real prob-
lem for medical experts when preparing medical reports document-
ing torture. Threats are another major concern. There is always the
risk of threats to the victim, his or her family, lawyers and the ex-
perts playing a role in the investigation, such as medical experts and
even prosecutors and judges. Sadly, one of our colleagues, Dr Ger-
mán Antonio Ramírez Herrera, who took part in trainings on the Is-
tanbul Protocol and submitted a detailed report that included several
medico-legal reports on serious human rights violations, was assas-
sinated in Ecuador in 2010. We know of several other cases of
threats to forensic experts and there is still a long way to go world-
wide. Lack of standards and knowledge of how best to investigate



allegations of torture is another issue. In many cases the ‘doctors’
help the perpetrators, deliberately or inadvertently, because of the
poor quality of their medical reports. Where a doctor concludes ‘no
evidence’, a prosecutor or judge finds it easier not to prosecute or
convict the perpetrator(s).

How does the Istanbul Protocol assist in addressing these
challenges?
Essentially, the Istanbul Protocol highlights the responsibility of
states to investigate allegations of torture promptly and effectively
and provides the tools on how to do this in practice. States must
work towards improving the quality of investigations. Training med-
ical doctors how to document and prepare a report on the physical
and psychological findings of torture and making judges and prose-
cutors aware of the value of high quality medico-legal reports re-
mains a priority task.

Has the Istanbul Protocol been used in practice, and has it made
a difference?
Yes, there are dozens of examples of decisions from national or in-
ternational courts that cite the Istanbul Protocol when ruling on alle-
gations of torture. High quality medical reports prepared in line with
the Protocol’s standards are challenging the forensic systems of
countries. After years of training and engagement countries such as
Georgia, Serbia, Turkey, Mexico and Egypt have begun introducing
positive changes such as using medical report templates consistent
with relevant standards and making significant investments to foren-
sic medicine. The Committee against Torture (CtAT) has also started
recommending training on the Istanbul Protocol in its concluding
observations on states parties’ reports. If states implement these
trainings effectively there is some hope that the prevalence of tor-
ture decreases, although we all know that the global picture of tor-
ture is not very satisfactory today.

What is the broader significance of the Istanbul Protocol in the
struggle against torture?



The Istanbul Protocol is an important tool for legal and health pro-
fessionals who should work together to combat torture more effec-
tively – such cooperation has considerable potential to bring about
changes. Ultimately, a manual or protocol cannot protect individuals
from torture if there is no rule of law. However, guidelines that rep-
resent best practices agreed upon by professionals worldwide can
contribute to societies based on the rule of law where, we would
hope, torture is the exception and – should it happen – its perpetra-
tors will be punished.

The Istanbul Protocol is being updated in 2018 and 2019 in a
process coordinated by four UN bodies and four NGOs. What
has prompted this update, and what do you expect it to achieve?
The last twenty years have seen plenty of changes in both the legal
and medical fields. There is a need to reflect these changes and up-
date the Istanbul Protocol. For example, references to the UN Com-
mission on Human Rights, which was replaced by the Human
Rights Council in 2006, are out of date. The important OPCAT mon-
itoring system, including the Subcommittee on Prevention of Tor-
ture, only started working several years after the Istanbul Protocol
was submitted in 1999. Many changes of this kind are needed in a
manual aimed at providing guidance on the investigation of torture
allegations.

The group that drafted the Istanbul Protocol (seventy-five ex-
perts from forty organisations from fifteen countries) ‘owned’ the
Protocol and led and supported the efforts for its global recognition
and implementation. Now there are more than twice as many organi-
sations and professional experts involved. This will strengthen the
network of those having a keen interest in making the documenta-
tion and investigation of torture more effective. As a result, I expect
us to be stronger in facing the challenge of implementing the IP
globally.



Questions

1. Does the absolute prohibition of torture need to be revisited in
light of the threat of terrorist attacks?
2. Is the distinction between torture and other forms of ill-treat-
ment still relevant?
3.Is it time to revisit the international approach to combating
torture given that the practice continues to be prevalent around
the world?

8.4 The Right to Liberty and Security of Person

8.4.1 Practice
The modern system of imprisonment grants states considerable power to
deprive persons of their liberty and control their freedom.158 This power in-
evitably gives rise to concerns that are particularly pronounced in respect of
special detention regimes, including prison camps, preventive detention
(based on the alleged threat of a person or the need to protect public safety
irrespective of any suspicion of having committed a crime), immigration
detention, detention under emergency laws (curtailing detainee’s rights) and
secret detention (lack of acknowledgement), such as in the ‘War on
Terror’.159 Many of these detention regimes are characterised by their lack
of due process and safeguards, which has often facilitated other violations,
notably torture and enforced disappearance, and resulted in the denial of
fair trials that require effective defence from the outset.160 In addition, de-
tention regimes tend to be far from ‘neutral’. Individuals who belong to
marginalised communities or groups are more likely to be targeted by the
authorities, such as members of ethnic or other minorities, foreign nationals,
Afro-Americans in the USA or Muslims in the UK following the terrorist
attacks, and are therefore particularly vulnerable to the state’s power to ar-



rest and detain.161 Arrest and detention can entail devastating and potential-
ly irreversible consequences such as stigmatisation, loss of employment, the
breakdown of a relationship, psychological damage and illnesses contracted
in prison. This makes it imperative that the public’s interest in punishment
and/or safety is counterbalanced by adequate due process guarantees against
arbitrariness applying to all forms of detention, including confinement in
psychiatric hospitals.

8.4.2 Sources

The right to liberty and security is recognised in several international and
regional instruments,162 which are complemented by UN ‘soft law’ stan-
dards that can be, and have been used to specify states’ obligations.163 In-
ternational humanitarian law includes numerous provisions on arrest and
detention, particularly regarding the internment of prisoners of war.164 Sys-
tematic or widespread ‘imprisonment or other severe deprivation of physi-
cal liberty in violation of fundamental rules of international law’ constitutes
a crime against humanity165 and unlawful confinement (as a grave breach) a
war crime.166 The prohibition of arbitrary arrest and detention is considered
to constitute customary international law.167 Moreover, certain aspects of
the right to liberty and security, such as the right to habeas corpus, are
viewed as non-derogable and permissible derogations are subject to a strict
proportionality test.168

8.4.3 Scope of the Right to Liberty and Security

The right prohibits arbitrary deprivation of liberty and guarantees
security.169 The term liberty refers to ‘physical liberty’ as opposed to ‘mere
restriction of freedom of movement’.170 Deprivation of liberty differs from
restriction upon liberty – which may constitute an interference with the
right to freedom of movement – in terms of its degree or intensity rather
than its nature or substance.171 It has an objective and subjective element,
i.e. confinement to a certain limited place for a not negligible length of time



without valid consent.172 The subjective element is particularly important in
cases of psychiatric confinement, in which it acts as a safeguard where the
individual concerned is not in a position to express his or her consent.173

8.4.4 Justification of Arrest and Detention

International human rights law prohibits the ‘arbitrary’ deprivation of liber-
ty. Importantly, it is not sufficient that arrest or detention are permitted by
national law; this would give states carte blanche to allow deprivation on
the flimsiest of grounds, as is indeed often the case, particularly under
emergency laws.174 As stated by the HRCtee in the defining case of
Mukong v. Cameroon, ‘arbitrariness’ is ‘not to be equated with “against the
law” but must be interpreted more broadly to include elements of inappro-
priateness, injustice, lack of predictability and due process of law … re-
mand in custody pursuant to lawful arrest must not only be lawful but rea-
sonable in the circumstances’.175

As a general rule, a state must comply with the (substantive) law that
may justify deprivation of liberty and the (procedural) law stipulating arrest
and detention procedures, which themselves must be reasonable, foresee-
able and proportionate.176 The authorities must demonstrate the existence of
grounds that justify arrest, such as reasonable suspicion of a crime having
been committed, or continued detention, for example to prevent flight, inter-
ference with evidence or the recurrence of crime.177 Notably, some grounds,
such as imprisonment for debt or disability, are explicitly prohibited under
international human rights law as a justification for arrest or detention.178

The ECHR differs from other treaties as it sets out a list of exhaustive
grounds on which the deprivation of liberty is permitted.179 These include
the arrest and detention of persons suspected of having committed criminal
offences,180 of persons of ‘unsound mind, alcoholics or drug addicts or va-
grants’181 and in the immigration and deportation/extradition context.182

International human rights treaties stipulate a number of procedural
safeguards against arbitrary arrest and detention.183 As a first step, anyone
arrested must be promptly informed of the reasons for his or her arrest.184

This is meant to enable the arrested or detained person to effectively exer-



cise his or her rights, with a view to challenging the lawfulness of the depri-
vation of liberty and defending any criminal charges where applicable.185

Judicial control constitutes the most important safeguard against arbitrary
deprivation of liberty. In criminal cases states have to ensure that any sus-
pect is brought promptly before a judge or judicial authority,186 that is nor-
mally within the first forty-eight hours.187 This rule recognises that anyone
facing criminal charges is particularly vulnerable and that there is a height-
ened interest in ensuring judicial control of executive action at the earliest
opportunity.188 States have repeatedly sought to extend the period between
arrest and appearance before a judicial authority, particularly in emergency
situations. However, human rights treaty bodies have allowed limited exten-
sions only where they are shown to be necessary and where adequate safe-
guards are in place, knowing well that detainees are most at risk of torture
and other ill-treatment in the initial days of detention.189 A detainee on re-
mand also has a right to be tried within a reasonable time (taking into con-
sideration the complexity of the case and conduct of the parties) or to be re-
leased pending trial.190 This right flows from the presumption of innocence
and continued detention can only be justified on specific, narrow grounds,
such as to prevent escape. It reaches its absolute limit where the time spent
on remand exceeds the maximum length of imprisonment a detainee would
face in the case of conviction.191

Beyond the specific rules applying to criminal cases anyone deprived
of his or her liberty has the right to challenge the lawfulness of detention,
which entails the (non-derogable) right to have his or her case speedily
heard by a court, also referred to as habeas corpus.192 This right provides an
important safeguard, particularly against ‘institutionalised’ deprivation of
liberty, such as in psychiatric hospitals, or excessive detention regimes,
such as in the immigration context.193 Habeas corpus proceedings must ex-
amine the factual and legal grounds for detention. This has proved difficult
where authorities have relied on confidential information on national securi-
ty grounds. Importantly, an applicant must be able ‘effectively to challenge
the allegations’ and the state concerned must provide procedures, so that the
right of the defence can be exercised.194

Custodial safeguards, in addition to preventing unlawful arrest and de-
tention, are meant to minimise the risk of torture and other ill-treatment and



guarantee the rights of the defence. Incommunicado detention, i.e. holding
someone without access to the outside world, is the very antithesis of these
safeguards. It violates the right to liberty and also constitutes a form of ill-
treatment, if not torture, in its own right.195 The right of access to a lawyer
of one’s choice is another crucial safeguard that applies from the earliest
stage of proceedings.196 However, it may exceptionally be restricted for
compelling reasons, provided that such restriction does ‘not unduly preju-
dice the rights of the accused under Article 6’.197 As the judgment in
Ibrahim and Others v. United Kingdom, which primarily concerned ‘safety
interviews’ of terrorism suspects, illustrates, such an approach may be prob-
lematic where it provides authorities with considerable leeway at the initial
interrogation phase as long as any adverse consequences, ‘taken cumula-
tively’ are mitigated by ‘counter-balancing safeguards’.198

For foreign nationals, access to a consular official – referred to in arti-
cle 36(1) Vienna Convention on Consular Relations – has been recognised
as a human right, which is particularly important given the vulnerable posi-
tion of foreign nationals.199 In practice, its effectiveness depends on the
ability and willingness of consular officials to take action to protect the
rights of their nationals. In addition to due process rights during arrest and
detention, international human rights law also recognises a right to compen-
sation for ‘arbitrary’ arrest and/or detention.200 This right serves as vindica-
tion for the violation suffered and, ideally, acts as a deterrent for the state.

8.4.5 Administrative Detention: Law and Power in the Pursuit of
Policy

Preventive detention, also referred to as administrative detention, is ostensi-
bly aimed at preventing a danger to the public. It is not explicitly prohibited
in international human rights law201 but is considered problematic because
it essentially constitutes detention without trial. This form of detention is
therefore subject to strict requirements; it must be defined by law, necessary
(to achieve the legitimate object pursued) and subject to continuous judicial
review.202

In practice, preventive detention has been an integral part of states’ ar-
senal to control and stifle opposition. It has been revived in the context of



counter-terrorism operations, including in the detention regimes of Guantá-
namo Bay (USA) and Belmarsh prison in the UK, which have raised serious
concerns about their compatibility with the right to liberty and security.203

Indeed, it has been argued that prolonged detention without trial constitutes
a form of ill-treatment in its own right.204

The Israeli administrative detention regime illustrates the risks inher-
ent in this form of detention. Thousands of Palestinians from the occupied
territories have been held in administrative detention by Israeli authorities
over the years, particularly during the various uprisings.205 Several pieces
of military laws provide Israeli authorities with wide-ranging powers,
namely the Emergency Powers (Detention) Law 1979, the Order Regarding
Security Provisions (Consolidated Version) (no. 1651) 2009, and the Incar-
ceration of Unlawful Combatants Law 2002.206 Under the latter law,207 the
military may detain an individual suspected of having participated in ‘hos-
tile acts against the State of Israel’ or being a member of a force perpetrat-
ing such acts for up to fourteen days without judicial review. It may also re-
strict access to a lawyer for up to seven days on security grounds. Detention
may be renewed for up to six months at a time under judicial supervision as
long as the person concerned is considered to constitute a risk to public se-
curity. Besides this Act, which is used to detain persons from the Gaza strip,
administrative detention in the West Bank is governed by the Order Regard-
ing Security Provisions, Military Order 1651.208 This Order authorises the
Israeli Defence Forces to detain a person for an initial ninety-six hours
without judicial supervision. Detention may be ordered for up to six
months, where the commander ‘has reasonable cause to believe that reasons
of regional security or public security require that a certain person be held
in detention’, a period which may be extended for a further six months. The
terms ‘regional security or public security’ are not defined. Combined with
the fact that the regular judicial review takes place in routine procedures,
which may be based on classified information and conducted in the absence
of the detainee, detainees are effectively hardly able to challenge the legali-
ty of detention.

Israel has justified this practice with reference to ‘the provisions of in-
ternational humanitarian law’.209 However, even under international hu-
manitarian law, such detention should be exceptional.210 Moreover, the
regime has been criticised for its lack of due process, its use as an alterna-



tive to criminal proceedings, its frequent and extensive application,211 in-
cluding for the detention of political opponents and Palestinians more gen-
erally, and its incompatibility with international standards.212 The example
demonstrates the difficulty of ensuring that adequate safeguards are in place
in a system designed to maximise executive control based on security para-
digms. Inherently, such detention regimes render detainees vulnerable to
other violations, particularly torture. Given the legacy of abuse of systems
of preventive detention worldwide, there are good reasons to minimise if
not prohibit it altogether.

Immigration detention has become another focal point for concerns
over administrative detention.213 As part of broader deterrence policies,
states have increasingly resorted to detaining asylum seekers and other mi-
grants, following arrival, during refugee status determination or awaiting
deportation or removal. Places of detention are often called ‘reception cen-
tres’ or ‘removal centres’, and states have argued that individuals held in
these centres are not deprived of their liberty. However, most of these
places are detention centres, and many are prison-like. This signals the in-
creasing securitisation (immigrants as threat) and criminalisation (criminal-
ising unauthorised entry, overstaying and similar conduct) of asylum seek-
ers and migrants.214 Notably, Guantánamo Bay was first used for immigra-
tion detention purposes, setting the template for a practice aimed at min-
imising if not altogether removing legal constraints.215 These developments
are highly problematic because most individuals so detained have never
committed any crime (other than falling foul of immigration rules, with the
exception of those awaiting deportation following criminal conviction). Yet
they are frequently subject to mandatory, and at times indefinite, adminis-
trative detention with limited judicial safeguards. Ultimately, such detainees
become hostages of a system in which political imperatives override the
rule of law.

Several bodies, such as the Office of the UN High Commissioner for
Refugees (UNHCR) and the IACtHR, have emphasised that immigration
detention must be truly exceptional and subject to effective legal safe-
guards.216 However, the ECtHR has given states some latitude to detain
refugees and migrants,217 as have several European Union (EU) legal in-
struments.218 The practice of Australia, the UK and the US to routinely if



not mandatorily detain asylum seekers has been the subject of increasing
concern, criticism and adverse rulings.219 Such detention is frequently arbi-
trary and in violation of legal safeguards, such as effective judicial review.
It has a highly detrimental impact on detainees who are often left in a state
of limbo for years, such as where it is uncertain whether they can be deport-
ed.220 The adverse mental health consequences of such detention on persons
who are often already traumatised and on vulnerable persons such as chil-
dren have been well documented.221 These consequences, conditions of de-
tention and the treatment of detainees, often at the hands of privatised ser-
vice providers in charge of operating centres, may and do in several in-
stances amount to inhuman or degrading treatment if not torture.222 High
rates of self-harm and recurring riots are a clear indication not only of the
human toll of this practice but also of legal and institutional regimes that are
arbitrary and fail to provide protection, either by virtue of policy design, in-
difference, or both.

Questions

1. Is preventive detention a suitable response to security threats;
what alternatives exist under international law?
2. What is the difference between the prohibition of ‘arbitrary’
arrest and detention in the ICCPR and the system provided for
in the ECHR?
3. Why is the adherence to the various obligations arising from
the right to liberty and security so central for the protection of
multiple rights?

8.5 The Right to a Fair Trial

8.5.1 Practice



The administration of justice is at the heart of human rights protection and
the rule of law. It denotes a system based on the fundamental tenets of an
independent judiciary, effective access to justice and equality of arms. Con-
versely, its absence has facilitated and contributed to perpetuating myriad
violations. Authoritarian and dictatorial states have frequently used criminal
trials as an extension of state power, applied by a pliant judiciary in pro-
ceedings stripped of due process. This is particularly apparent in proceed-
ings that subject civilians, often members of the opposition, to the jurisdic-
tion of special or military courts.223 The systemic failure to ensure the inde-
pendence of the judiciary and due process is still a common feature in many
countries.224 Beyond deliberate maladministration, many systems face ma-
jor structural problems that may result in a denial of justice, ranging from
lack of basic infrastructure and personnel, corruption and delays to inade-
quate guarantees of defence rights, to name just some recurring problems.
The lack of access to justice in particular is a fundamental problem. Sys-
temic inequalities frequently impact adversely on the ability of members of
particular groups, such as foreign nationals, minorities, women and the
poorer strata of society more generally, to access justice, creating a vicious
circle that enhances their vulnerability to other human rights violations.225

8.5.2 Sources

The right to a fair trial is recognised in a series of international and regional
instruments.226 The ICCPR and ECHR provide that the right applies in pro-
ceedings relating to criminal charges and civil rights and obligations, with
article 8 ACHR going further by rendering it applicable to all proceedings.
Notwithstanding some variations, the core of the right to a fair trial is guar-
anteed in all of these instruments. This treaty-based recognition is comple-
mented by a number of international and regional standards.227 The right to
a fair trial also forms part of international humanitarian law228 and its viola-
tion may constitute a war crime.229 These sources are testimony to the im-
portance of the right to a fair trial, whose essential components are widely
seen to represent customary international law.230

Essential judicial guarantees are not subject to derogations. Where per-
mitted, derogations to the right to a fair trial during times of emergency



must be strictly necessary.231 As emphasised by the HRCtee, ‘[t]he guaran-
tees of fair trial may never be made subject to measures of derogation that
would circumvent the protection of non-derogable rights’,232 particularly in
relation to article 6 ICCPR (trials resulting in the death penalty) and article
7 ICCPR (evidence extracted under torture admitted at trial).

8.5.3 Main Features of the Right to a Fair Trial

8.5.3.1 General Principles

The independence and impartiality of the judiciary is an absolute guarantee
and a crucial component of the right to a fair trial, referring both to the posi-
tion of judges (appointment; security of tenure; safeguards against interfer-
ences and appearance of independence)233 and the institutional indepen-
dence of the judiciary from the executive and legislature.234 Tribunals must
also be impartial, that is free from undue bias (fair and seen to be fair).235 A
judicial system has to be accessible to all whose rights are affected so that it
can fulfil its elementary function, i.e. the dispensation of justice. The right
of access to justice has been recognised as an integral part of the right to a
fair trial by the HRCtee and in the Inter-American system through the com-
bination of articles 8 and 25 ACHR.236 The ECtHR has read it into the right
to a fair trial in the seminal case of Golder v. UK.237 Golder, a prisoner, was
refused permission by the UK Home Secretary to consult a lawyer in order
to bring a libel case against a prison officer. The majority of the Court found
that the right to a fair trial applied to both court proceedings and the oppor-
tunity to bring a case, which has become an integral part of the Court’s sub-
sequent jurisprudence on article 6 ECHR. However, it is important to recall
that a state is not required to create a substantive right where none exists.238

Where such a right is in principle available, restrictions must have a legiti-
mate aim and be proportionate.239

‘Fairness’ is the hallmark of justice. This central component of pro-
ceedings is reflected in the right to equality before courts and tribunals, a
far-reaching right that imposes a positive obligation on states to provide
equal access to courts and procedural rights in their legal systems. Equality



of arms is a fundamental principle according to which the parties to pro-
ceedings must have equal procedural rights (unless distinctions can be ob-
jectively justified) and be able to present their case – in principle in a public
hearing – without being at a substantive disadvantage vis-à-vis the other
party or parties.240 It differs from non-discrimination, which concerns the
administration of justice rather than the adversarial relationship of the par-
ties.241 However, discrimination may also violate equality of arms, for ex-
ample where an indigent foreign national is not provided with legal aid or
language assistance to argue his or her case.242

8.5.3.2 Criminal Proceedings

Criminal proceedings are of a particularly sensitive nature because of what
is at stake for the parties, particularly the defendant. Several principles and
specific rights apply to criminal proceedings only. Their main purpose is to
ensure equality of arms and protect defendants against the potential abuse
of state power in the administration of criminal justice. The principle of le-
gality governing criminal proceedings includes in particular the prohibition
of retroactive substantive laws that flows from the maxim nullem crimen
sine lege (no criminal responsibility for conduct that does not constitute a
crime) and nulla poena sine lege (no punishment without law).243 It is
based on the notion that individuals should know what conduct is liable to
what punishment at any given time so as to have the choice of acting in
compliance with the law or face punishment.244 Importantly, the principle
does not apply to crimes recognised in international law, thus enabling na-
tional systems to disregard objections to the retroactive prosecution of in-
ternational crimes,245 such as in the case of Kononov v. Latvia.246 The pre-
sumption of innocence is another important principle which is reflected in
rules on the right to remain silent and the burden of proof being on the state.
It is meant to protect against unjust convictions and safeguard the reputation
of persons accused of having committed crimes.247 The principle of ne bis
in idem or double jeopardy (no one should be prosecuted twice for the same
crime) protects the individual from repeated prosecutions, thereby com-
pelling the authorities to prepare their case carefully, and promotes legal
certainty.248



The right of the defence in criminal proceedings comprises both equal-
ity of arms and a set of specific rights for the defendant.249 These include
the right of the defendant to be present at trial,250 to be defended by a
lawyer of his or her choice251 and to free legal aid ‘when the interests of
justice so require’.252 The rights of the defence can conflict with other prin-
ciples of the administration of justice, such as protecting the anonymity of
witnesses. This presents a challenge, as a successful prosecution often de-
pends on evidence given by informants, persons at risk of reprisals and vul-
nerable witnesses such as children or victims of sexual violence. Where the
defence is not able to cross-examine a witness at trial the judicial authorities
must adopt procedures that ‘sufficiently counterbalance … the handicaps
under which the defence labour[s]’, such as arrangements made to question
witnesses in special hearings where the defence counsel is present.253 Final-
ly, states have to provide for compensation in cases of miscarriages of jus-
tice, which serves as an important right of those who have been wronged
and as deterrent against the abuse of the criminal justice system.254



Case Study 8.2  The Problem with Military and Special Courts

Military justice is governed by principles of military discipline and
expeditiousness. It is generally accepted that military personnel may
be subject to the jurisdiction of military courts in relation to service-
related offences. However, there have been recurring concerns over
subjecting civilians to the jurisdiction of military courts, primarily
because the presence of members of the forces on the bench does
not guarantee independence.1 Politically, military courts, also known
as courts-martial, have been repeatedly (ab)used to try rebels and
political opposition members without the benefit of a fair trial (and
conversely of shielding military personnel from full accountability
for human rights violations).2 One such example is Akwanga v. Ca-
meroon, where Mr Akwanga, a political opponent, had been target-
ed, tortured and unjustly sentenced to twenty years’ imprisonment
by a military court.3 In a highly critical individual opinion in that
case, the HRCtee member Fabián Omar Salvioli reiterated his posi-
tion that the Committee’s line of reasoning, which still permits mili-
tary courts to have jurisdiction over civilians in exceptional cases, is
out of step with the development of international human rights law.
Salvioli argues that the Committee fails to make the clear distinction
between military and civilian trials needed in light of the negative
experiences throughout history. In his opinion, only the absolute
prohibition of civilians being tried by military courts would be com-
patible with the right to a fair trial guaranteed in article 14 ICCPR.4

The practice of security courts in Egypt illustrates how the use
of emergency legislation and extraordinary measures becomes rou-
tine and facilitates a range of violations.5 Three men were sentenced
to death by the Supreme State Emergency Security Court in No-
vember 2006 for their alleged participation in a series of attacks on
Egyptian tourist resorts in 2004 and 2005. The men were subjected
to torture while in detention and were only given access to legal pre-
sentation at the trial stage. The Court convicted them, relying on
confessions extracted under torture; the verdict was subject to ratifi-



cation by the President and could not be appealed. The ACmHPR
found Egypt to be in breach of the prohibition of torture, the right to
a fair trial and the independence of the judiciary (articles 5, 7 (1)(a)
and (d), and 26 ACHPR), emphasising in particular that ‘[t]ribunals
that do not use the duly established procedures of the legal process
shall not be created to displace the jurisdiction belonging to the ordi-
nary courts or judicial tribunals’.6

1 F. Andreu-Guzmán, Military Jurisdiction and International Law:
Military Courts and Gross Human Rights Violations (International
Commission of Jurists, 2004).

2 See Opinion of Fabián Omar Salvioli in Akwanga v. Cameroon
(HRCtee) (2011) para. 7.

3 Ibid., para. 2.6.

4 Ibid., Individual Opinion of Committee Member Mr Fabián Omar
Salvioli.

5 Egyptian Initiative for Personal Rights and Interights v. Arab Re-
public of Egypt (ACmHPR) (2011).

6 Ibid., para. 204.



Point to Consider

1. Is jurisprudence too accommodating when considering
that proceedings seemingly antithetical to the right to a fair
trial, such as the trial of civilians before military courts,
may be justifiable in certain circumstances?

8.6 Enforced Disappearance as Multiple Human
Rights Violation

Enforced disappearance is a method that has been used by states to establish
complete control over a person by rendering him or her invisible. It has of-
ten been used systematically, mostly through covert plain-clothes opera-
tions, as a means to facilitate the torture and/or killing of its targets. By its
nature it constitutes a form of state terror, aimed at spreading uncertainty
and fear of an all-powerful state.255 The practice greatly enhances the vul-
nerability of anyone subjected to it and frequently has profound psychologi-
cal – and, depending on the circumstances, physical – consequences. It also
leads to anxiety and uncertainty for relatives and friends of the disappeared
who may therefore be victims of ill-treatment in their own right.256

The practice of enforced disappearances was a modus of state terror
and murder used by regimes such as Nazi Germany, and later became a par-
ticularly notorious practice of Latin American dictatorships to combat (and
kill) opponents, including members of ethnic communities.257 In Argentina,
for example, many victims were drugged and then thrown naked from an
aircraft or helicopter into the sea, where they would drown. The UN Work-
ing Group on Enforced or Involuntary Disappearances had, by May 2018,
‘transmitted a total of 57,149 cases’ of enforced disappearances since
1980.258 This number, while indicating the prevalence of the practice, does
not reflect its true extent. By its very nature it is difficult to verify how
many persons have been forcibly disappeared, and estimates of the number



of persons disappeared in some countries alone, such as Iraq, are signifi-
cantly higher than the overall number of complaints received by the Work-
ing Group.259 The practice has, over the last thirty years, not been confined
to a few countries or a particular region, as the UN Working Group has re-
ceived more than one hundred complaints each in respect of over twenty
countries.260 Iraq (16,566) and Sri Lanka (12,549) stand out as having the
highest number of cases.261

Legal developments relating to enforced disappearance owe a lot to the
concerted efforts by relatives of the disappeared, lawyers and human rights
defenders, particularly in Latin America, who have persistently raised the
issue.262 This has spawned multiple responses both at the domestic level,
particularly following political transitions, and at the regional human rights
level. The Inter-American Commission on Human Rights (IACHR) and the
IACtHR were seized with a number of cases, with the Court’s judgment in
Velásquez Rodríguez setting a leading precedent. The Court noted that ‘the
forced disappearance of human beings is a multiple and continuous viola-
tion of many rights under the Convention that the States Parties are obliged
to respect and guarantee’,263 which entails a positive obligation to prevent,
and effectively respond to allegations of such violations.264

In 1994 the Inter-American Convention on Forced Disappearance of
Persons was adopted. At the international level, concerns over the practice
resulted in the 1992 Declaration on the Protection of All Persons from En-
forced Disappearance,265 but were not at the time translated into any bind-
ing international treaty. Rather, it was left to human rights treaty bodies and
regional courts to grapple with a number of complex legal questions raised
by the multiple violations characteristic of enforced disappearance. It was
generally accepted that enforced disappearance constitutes a violation of the
right to liberty and security of the person (where the link to the state could
be made), which is the thrust of the legal definition of enforced disappear-
ance (see below).266 It was also recognised that victims have a right to a
remedy and states a corresponding duty to investigate, prosecute and punish
the perpetrators.267 However, it was less clear what other rights enforced
disappearances violated in a given case. Do they constitute torture or other
ill-treatment in their own right (i.e. even in the absence of evidence that the
disappeared person was ill-treated)?268 Where a person remains disap-



peared, what are the factors that allow a finding of a violation of the right to
life?269 Under what circumstances do enforced disappearances constitute a
violation of the rights of others, particularly the right of family members not
to be subjected to inhuman treatment?270 What are the rights of victims in
relation to the right to truth (which was largely developed in the context of
enforced disappearances)?271 Treaty bodies and courts have developed their
own, and at times diverging, jurisprudence, with the IACtHR taking a
broader and the ECtHR a more restrictive approach to recognising viola-
tions of rights other than the right to liberty and security. In addition, the
enforced disappearance of persons has been explicitly recognised as a crime
against humanity.272

The adoption of the International Convention for the Protection of All
Persons from Enforced Disappearance (CPED) in 2006 was seen as an im-
portant addition to the international legal framework and a step towards en-
hanced protection. Article 2 CPED reflects what is now commonly consid-
ered to constitute ‘enforced disappearance’, namely:

the arrest, detention, abduction or any other form of deprivation of
liberty by agents of the State or by persons or groups of persons acting
with the authorization, support or acquiescence of the State, followed
by a refusal to acknowledge the deprivation of liberty or by
concealment of the fate or whereabouts of the disappeared person,
which place such a person outside the protection of the law.

The Convention is modelled in large part after CAT, requiring states to
make enforced disappearance a crime subject to universal jurisdiction that
they are duty-bound to investigate, prosecute and punish as well as provide
reparation for.273 Unsurprisingly, another strong emphasis is on effective
safeguards, which are stipulated in some detail and the non-observance of
which should be subject to sanctions.274 Notably, the Convention reflects
the jurisprudence of treaty bodies and regional courts according to which
relatives who suffered harm are to be considered victims and have the right
to truth and reparation.275 Nevertheless, questions such as whether enforced
disappearance constitutes a violation of the prohibition of torture and the
right to life would still need to be considered separately. The Convention



entered into force on 23 December 2010, having mainly been ratified or ac-
ceded to by Latin American and European states, but also some African
states and, significantly, Iraq. It is still premature to assess the Convention’s
impact, but the existence of a UN treaty regime on enforced disappearance
constitutes an important development.



Interview 8.2  Inquiries into Enforced Disappearances in Sri
Lanka

(M. C. M. Iqbal)

Sri Lanka is one of the countries with the highest number of record-
ed disappearances in the world, committed both in campaigns
against uprisings in the south of the country (1971 and 1987–1990)
and in the context of the conflict in the north-east of the country
(which lasted, with some interruptions, from 1983 to 2009). In 1995,
the then President Chandrika Bandaranayke established three zonal
commissions to inquire into disappearances since 1988, and another
all-island commission was appointed in 1998. The commissions re-
ceived around 30,000 complaints (including multiple complaints). In
addition to those, approximately 16,000 complaints which did not
come within the mandates of these commissions had been received
and were eventually passed on to the National Human Rights Com-
mission of Sri Lanka for further action. The commissions were able
to meticulously document the practice of enforced disappearances
and recommended prosecution of the perpetrators and reparation for
the victims. However, more than a decade later, with the exception
of a few isolated prosecutions and limited amounts of compensation
paid to victims, these recommendations have not been implemented.
The following is an interview with M. C. M. Iqbal, former Secretary
of two zonal Commissions of Inquiry and Secretary of the Commit-
tee of Inquiry into Disappearances of the Human Rights Commis-
sion of Sri Lanka, who has published several articles on the subject.1

What were some of the most striking findings of the
Commissions of Inquiry about the nature and extent of
violations?
Many innocent young men who happened to be either children of
those who were not supporters of the government of the time, or
young men who had been actively involved in criticising the gov-
ernment, had been taken away on suspicion that they were insur-



gents and had disappeared. A graphical analysis of the dates and
places revealed that the peaks of disappearances had been a few
days before and after the presidential and parliamentary elections
that took place in 1989 and the 1990s, which is indicative of their
political nature.

There was evidence that most persons abducted, arrested or de-
tained had been tortured in places specially maintained for this pur-
pose in order to extract information before they were caused to be
disappeared. At a particular period, bodies or parts of the bodies of
persons who had been killed had been allowed to remain on road-
sides and culverts for long periods, purportedly to instil fear among
the people who were against the then government. There had been
evidence that interested persons had provided the police and security
forces with lists with names of persons who had been taken away
after calling for them by name at the houses of the respective per-
sons. In some instances this had resulted in persons who had the
same name as the person they had been looking for being taken
away and disappearing.

You have interviewed victims and studied thousands of files.
Can you describe a case that has left a particularly lasting
impression?
A young man who had been a victim of an abduction and had been
released after rehabilitation spoke about a torture chamber that exist-
ed then at the St Sylvester’s College, Kandy. He said that he was de-
tained in this chamber and was tortured. From time to time detainees
were taken away in the night, supposedly to be transferred to other
detention centres. He was among those taken away on a particular
date to be transferred to another centre. A few of them were taken
with their hands tied in a truck through a dark stretch of road with
two other vehicles following. From time to time, one by one, a mili-
tary officer would push a detainee down from the moving vehicle
and ask him to run. While he was running someone from the second
vehicle would shoot down the detainee. He said an officer from the
third vehicle would stop near the fallen detainee, pour petrol on his
face and set fire to it. When it was his turn to be pushed down,
someone from the third vehicle shouted, ‘enough for the day, petrol



is over’. Thereafter he was taken back to the camp where the other
detainees who heard what happened nicknamed him the chance
karaya (the lucky one). Sometime later he was sent along with a few
others for rehabilitation and released after a few years.

By its very nature enforced disappearances are secretive and
tend not to be recorded. How were the commissions able to
verify that persons had disappeared?
The commissions used a range of steps such as checking lists of de-
tainees obtained from all detention centres, employment records,
corroborative evidence, such as a copy of a complaint to the In-
ternational Committee of the Red Cross (ICRC), police or other per-
sons in authority and observing the demeanour of complainants. It
also interviewed witnesses, including those who had been released
in some way or had escaped. The commissions also had to be cre-
ative, in particular by looking for supplementary evidence of being
in police custody subsequent to removal or abduction. For example,
there were discrepancies between the information books (IB) in the
police stations, which did not mention persons taken in to be disap-
peared, and the diet registers for food provided, which did. Similar-
ly, in some cases there were no official records of the officer-in-
charge or any other police officer having travelled to the area from
which the disappearance had taken place. The commission then
found that the driver of the vehicle used by the police had entries in
his running chart, which demonstrated he had travelled to that par-
ticular place with other police officers on the relevant dates.

The Commissions made a number of specific recommendations
which have by and large not been implemented. Why did
successive governments not act on the recommendations?
The interim reports of the commissions identified several perpetra-
tors. The then president issued a directive to the army commander
and the Inspector General of Police asking them to take prompt ac-
tion against the perpetrators identified and report within one month
of the steps that had been taken. This directive was the headline in
some of the newspapers of the day. A couple of days later another
headline appeared in the newspapers stating that no such order had



been issued. Discrete inquiries revealed that the then Deputy Minis-
ter of Defence who was in the midst of a military operation against
the Liberation Tigers of Tamil Eelam (LTTE) had asked the Presi-
dent whether she wanted him to fight the terrorists now or instead
start a fight against the security forces and the police based on the
findings of the commissions. That was the end of that directive.

The cases in which perpetrators had been identified were hand-
ed over by the President to the Missing Persons Unit of the Attor-
ney-General’s Department for them to initiate prosecutions. The At-
torney-General’s Department needed further evidence to be record-
ed by the Criminal Investigation Department (CID). That was be-
cause the inquiries by the commissions were confined only to the
point where ‘credible material indicative of the perpetrator’ is elicit-
ed. It was not for the commissions to look for ‘evidence beyond rea-
sonable doubt’. But the Attorney-General needed that evidence to
initiate legal action. The CID’s Disappearances Investigation Unit
dealt with these cases. The brotherly feeling among the members of
the Disappearances Investigation Unit who were themselves police
officers led to these cases being handled at a snail’s pace, if at all,
and often with half a mind. Consequently, most of the cases, which
had been filed very much later, eventually failed, partly because of
the way in which the Unit and the Missing Persons Unit handled
these cases and partly because by the time the cases came for trial it
was almost twenty years after the incident and many material wit-
nesses were no more or not with their memory in a good state.

Have you faced any repercussions for speaking out publicly on
the need to act on the recommendations?
Yes. I had to face consequences for speaking out about them at dif-
ferent levels. I was a lecturer on human rights at the Institute of Hu-
man Rights in Sri Lanka where many police and military officers
were following a course to obtain their diploma in human rights
which was a must then, for their promotions. One of the topics I had
to lecture on was the manner in which disappearances of persons
took place in Sri Lanka and how the rights of individuals had been
violated in the process. At discussion stages many of the students
from the police and the security forces had argued with me on the



human rights issues concerned. Subsequently, a petition had been
sent to the Institute asking them not to allow me to lecture as my
lectures were derogatory about the conduct of the security forces
and the police in the past. The Institute ignored this petition and I
was asked to continue to lecture for several years, much to the cha-
grin of my students from the forces.

The organisations of parents and guardians of the disappeared
used to invite me for their annual meetings. Some of its members
continued to ask me from time to time why no action was being tak-
en against the perpetrators whom they had identified and referred to
while giving evidence. I had to appease them by reassuring them
that action would be taken in due course. As a follow-up to this,
wherever possible I had been putting pressure on the authorities
through my writings and other disclosures, reminding the authorities
of the need to deal with the perpetrators identified by the commis-
sions. Perhaps it was some of them who repeatedly threatened me
over the telephone that if I did not stop working for the international
organisation for which I was working while I was in Sri Lanka dur-
ing 2007, that I would be killed. I left the country thereafter.

What are the consequences of the failure to act for the victims
and society at large?
The commissions on disappearances conducted their inquiries and
investigations in all earnest, and the people in general and the com-
plainants in particular were anxiously waiting to see identified per-
petrators punished and abducted or disappeared persons to be found.
The failure of successive governments to diligently implement most
of the recommendations of the commissions led to the people losing
faith in such institutions and the perpetrators becoming emboldened.
Eventually it was found the successive governments continued to
use abductions and disappearances of persons as a convenient
method of dealing with dissent or with those who became a thorn in
their sides. One could say without hesitation that the non-implemen-
tation of the recommendations of the commission on specific provi-
sions in the terms of reference of these commissions, viz. to deal
with perpetrators according to the law, to consider the measures rec-
ommended to prevent such incidents in the future, and to make ap-



propriate changes to the existing laws which facilitated abductions
and disappearances, eventually led to the proliferation of impunity
and the breakdown of law and order in the country.

1 See in particular at http://groundviews.org.

Questions

1. Has the adoption of CPED closed an important normative
gap in international human rights law?
2. What is the broader relevance for international human rights
law of the rights and duties identified in the jurisprudence on
enforced disappearance?
3. What lessons does the experience of Sri Lanka’s Commissions
of Inquiry hold for the effective protection of rights?

8.7 Qualified Rights, with a Particular Focus on
Freedom of Expression

8.7.1 Practice
The exercise of freedom of expression, assembly and association serves as a
critical measure of a pluralistic and tolerant society and as a key to partici-
patory rights in its political life. Taken together with the freedom of
thought, conscience and religion as well as the right to privacy, i.e. rights
that largely protect the space of an individual against unwarranted interfer-
ence, they constitute core civil and political rights. However, with the ex-
ception of the internal dimension of freedom of thought, conscience and re-
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ligion, these rights are not absolute. The degree to which, and the grounds
upon which, they may be restricted, are therefore frequently the subject of
intense debates. There can be marked ‘cultural’ differences, particularly in
respect of freedom of expression. Some countries favour an almost unlimit-
ed liberty, such as the USA, whereas others ban speech seen as offensive or
glorifying totalitarian regimes, such as Nazi Germany, or as unacceptable
attacks on religion. The curtailment of these rights is often the hallmark of
repression and the defining feature of totalitarian regimes and authoritarian
states. However, even some nominally democratic states have a poor record
of protecting these fundamental freedoms. Political and community ac-
tivists, human rights defenders and journalists are particularly vulnerable to
intimidation, harassment, ill-treatment and murder. Dozens of journalists
and media workers are killed every year; in many cases the authorities are
either seemingly implicated or palpably fail to protect those at risk. The
murder of Anna Politkovskaya in Russia276 and of Lasantha Wickre-
matunge, who wrote an editorial predicting his murder shortly before he
was shot dead in Sri Lanka,277 are two particularly chilling examples of at-
tacks on investigative journalists that form part of broader attempts to hide
the truth, stifle dissent and silence critical voices. The importance of critical
voices became strikingly clear during the uprisings in the Arab world,
where the exposure, debate and sharing of information by bloggers and oth-
ers provided the impetus for the exercise of freedom of expression and as-
sembly in the form of mass demonstrations across the region.278

8.7.2 Sources

Freedom of expression, assembly and association are recognised in the IC-
CPR and all regional human rights treaties, as well as in International
Labour Organization (ILO) treaties in the case of freedom of association.279

Freedom of expression has a broad scope of application encompassing po-
litical and artistic expression, the media as well as commercial
advertising.280 It also includes the right of access to information, which is
particularly important in relation to personal data and information. Whereas
the ECtHR had primarily interpreted article 10 ECHR to protect against
state interference in receiving information, with recent jurisprudence sig-



nalling a change to this approach,281 the IACtHR has interpreted it more
broadly as a right of substantive access to information.282

The main differences between the relevant treaty provisions are the
grounds on which the rights can be restricted. These grounds include pro-
tecting the rights or reputation of others, national security, public order, or
public health or morals. Article 10 ECHR goes further by recognising ‘pre-
venting the disclosure of information received in confidence’ and ‘maintain-
ing the authority and impartiality of the judiciary’ as legitimate grounds.
These grounds appear to give states considerable leeway, particularly in re-
lation to such vague notions as national security or public morals. However,
as is clear from the jurisprudence of human rights treaty bodies, restricting
freedom of expression on any of these grounds can only be justified if it is
prescribed by law, necessary and proportionate in the circumstances and
providing it does not impair the essence of the right.283 Courts such as the
ECtHR have provided states with a margin of appreciation to assess the pro-
portionality of restrictions, particularly in the sphere of public morals, on
the ground that they are in a better position to judge what is in the public
interest.284 While acknowledging local and national differences such a mar-
gin carries the risk of privileging majoritarian or state-centric interpretations
of rights. It is also for this reason that other bodies, such as the HRCtee, re-
cently affirmed that they do not assess the scope of freedom of expression
‘by reference to a “margin of appreciation”’.285

While freedom of expression, assembly and association are not explic-
itly non-derogable, the HRCtee suggested that the grounds provided to re-
strict these freedoms already vest states with sufficient powers during emer-
gencies.286 This means that emergency situations can be considered when
assessing the proportionality of measures to restrict rights, such as the free-
dom of assembly on national security grounds, but may not have to be in-
voked to derogate from the right.287

8.7.3 Freedom of Religion vs Freedom of Expression

Salman Rushdie’s Satanic Verses and the Jyllands-Posten Danish cartoons
of Prophet Mohammed are two instances in which the exercise of freedom
of expression met with protests and violent responses on the ground that



they were insulting to religion. On 7 January 2015, twelve persons were
killed in an attack on the French satirical magazine Charlie Hebdo, among
them five cartoonists, with the assailants reportedly shouting ‘we have
avenged the prophet’ when leaving the scene of the crime.288 While such
incidents have been particularly pronounced in relation to issues portrayed
as fundamental to Islam, the potential for tensions is by no means confined
to this faith. Indeed, it raises fundamental questions about the relationship
between freedom of expression and freedom of religion, including the pro-
tection of individuals and minorities against discrimination and attacks on
religion. Attempts made by the Organization of the Islamic Conference in
the then Commission on Human Rights and later in the Human Rights
Council (HRC) to prohibit the ‘defamation of religions’289 have met with
considerable resistance because they are seen as overly restricting freedom
of expression.290 There is also an apparent risk of political manipulation
and of making freedom of expression contingent on the sentiments of the
majority.

In the ICCPR, freedom of expression is subject to restrictions under
article 19(3) and the limitations provided for in article 20, which prohibits
propaganda for war and advocacy of national, racial or religious hatred.
However, such hatred is only prohibited where it ‘constitutes incitement to
discrimination, hostility or violence’. Most commentators agree that the
broad nature of these terms give rise to a degree of legal uncertainty and
that there is a need to demonstrate both ‘hatred’ and its causal link to the
prohibited incitement.291 Article 20 ICCPR is intended to counter vicious
propaganda targeting vulnerable individuals and communities rather than
protecting belief systems as such, as is evident from its high threshold. Arti-
cle 18 ICCPR (freedom of religion) for its part arguably provides protection
against attacks on religion only in so far as they interfere with the freedom
to hold a belief and exercise one’s religion.292 Prohibiting ‘defamation of
religion’ would therefore need to be justifiable under the grounds stipulated
in article 19(3) ICCPR, namely respect for the rights or reputation of others;
protection of national security or of public order (ordre public), or of public
health or morals. As is clear from jurisprudence, this requires a careful as-
sessment of the circumstances, i.e. whether it would be proportionate to re-
strict freedom of expression, even if it was considered ‘offensive’.293 The
question of religious hatred has also been discussed in the context of article



4 of the International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD), which prohibits racial discrimination, with the
Committee on the Elimination of Racial Discrimination (CERD) holding
that ‘discrimination based exclusively on religious grounds was not intend-
ed to fall within the purview of the Convention’.294

The exercise of the individual right to manifest one’s religion or ex-
press one’s opinion is seen as a normal state of affairs unless it infringes on
the rights of other persons or clearly runs counter to legitimate public con-
cerns. As qualified rights have by their nature to be interpreted with refer-
ence to the particular context, the balancing of rights is bound to result in
differences of opinion on where the appropriate line should be drawn and
who should decide in this respect. Observers have called for a duty of self-
restraint and a need to use freedoms responsibly.295 While this sounds emi-
nently reasonable, different actors will have different understandings and
perceptions of what acceptable limits are, and a duty of self-restraint may
be seen as stifling freedom of expression. Ultimately, authorities, courts and
human rights treaty bodies need to make the difficult decision of where the
limits of tolerance are, while being mindful that the liberty underlying this
very tolerance forms the essence of the right.

8.7.4 To Wear or Not to Wear: Freedom of Conscience and
Religion, the Rights of Women and the Veil

The veil has become a highly symbolic feature which has triggered intense
debates about freedom of religion and women’s rights. While women are in
some countries virtually given no choice but to cover their heads and faces,
others, such as France, have banned the wearing of full-face veils in public,
or, in the case of Turkey, prohibited wearing the veil in public buildings.296

Unsurprisingly, these laws and regulations have been challenged before
courts and human rights treaty bodies have grappled with the issues raised.
In Hudoyberganova v. Uzbekistan, the HRCtee found that regulations ban-
ning the wearing of religious symbols at a public university violated the ap-
plicant’s right to freedom of thought, conscience and religion.297 While this
constituted a recognition of the right to wear a veil in principle, which is
also echoed in its General Comment 22,298 the Committee equally recog-



nised that this freedom was subject to restrictions. In the particular case,
since the state party provided no justification, the Committee found a viola-
tion.299 The ECtHR, in contrast, held in Şahin v. Turkey that a ban on the
wearing of headscarves at Turkish universities did not violate article 9
ECHR. It found that the grounds provided by Turkey to justify the ban,
namely protecting the secular order of the state and the rights of others,
were legitimate and proportionate in the circumstances. This judgment has
been the subject of considerable criticism, particularly from a feminist per-
spective.300 The Court did not consider the right to privacy under article 8,
which, according to its own jurisprudence, provides for a considerable
sphere of ‘personal autonomy’.301 Doing so would have enabled the court
to better appreciate the agency of Leyla Şahin – the woman affected by the
ban – that is to what extent her choice was personal and should be respected
and take priority. Instead, the Court accepted Turkey’s views that the veil,
being an expression of Islamic fundamentalism, negated gender equality.302

Granting a state a wide margin of appreciation in this field raises con-
cerns as it affects a series of rights, including the right to education. More
generally, the case raised broader questions about the limits of tolerance,
particularly the degree to which a state may enforce its vision of society.
The Court, by yielding to Turkey’s version of secularism, ultimately en-
dorsed a system based on uniform notions that may pay scant regard to the
rights of the individual. Irrespective of the outcome, the ECtHR’s handling
of the case therefore constituted a missed opportunity to engage in more
depth with this fundamental question. The Court’s response to France’s ban
of wearing a full veil in public has equally been characterised by far-reach-
ing deference. In a broad reading of what constitutes a legitimate aim under
articles 8 and 9 ECHR, the Court found in S.A.S. v. France that ‘under cer-
tain conditions the “respect for the minimum requirements of life in
society” … – or of “living together”– [the grounds invoked by France] can
be linked to the legitimate aim of the “protection of the rights and freedoms
of others”’.303 While the Court was aware of a number of concerns that had
been raised about the disproportionate nature of the blanket ban, it none the
less considered it proportionate, ‘having regard in particular to the breadth
of the margin of appreciation’.304 Judges Nussberger and Jäderblom, in
their joint partly dissenting opinion, questioned the notion of ‘living togeth-
er’ as providing a legitimate aim, set out a different approach to pluralism,



tolerance and broadmindedness and criticised the majority for considering
the ban proportionate, including its failure to adequately take into account
the adverse impact on the women concerned.305 The HRCtee, in two deci-
sions of December 2018, explicitly rejected reliance on ‘the concept of liv-
ing together’, which it considered ‘very vague and abstract’, finding that
‘[t]he right to interact with any individual in public and the right not to be
disturbed by other people wearing the full-face veil are not protected by the
Covenant and therefore cannot provide the basis for permissible restrictions
within the meaning of article 18(3)’ [freedom of religion].306

Questions

1. Do you agree with the legal reasoning and policy considera-
tions evident in the ECtHR’s judgment in Şahin v. Turkey and S.
A. S. v. France?
2. What approach may it have chosen to strike a different bal-
ance between the competing versions?
3. Do the grounds permitting restrictions of the freedom of ex-
pression provide states with too much latitude, especially consid-
ering the fundamental importance of the right for the promotion
and protection of human rights more generally?
4. Has the tension between freedom of expression and freedom
of religion been satisfactorily resolved in jurisprudence and UN
practice?
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9.1 Introduction
Economic, social and cultural (ESC) rights include a number of entitlements, such as
the right to work and the enjoyment of just and favourable conditions of work; the right
to form and join trade unions; the right to social security; the protection of the family,
mothers and children; the right to an adequate standard of living, which includes ade-
quate food, clothing and housing and continuous improvement of living conditions; the
right to the highest attainable standard of mental health; the right to education; and the
right to participate in cultural life and enjoy the benefits of scientific progress. All these
are protected under the International Covenant on Economic, Social and Cultural Rights
(ICESCR).

Several differences are traditionally cited to distinguish the disparate legal nature
of ESC rights from civil and political rights. Whereas states are obliged to implement
the latter immediately, most ESC rights are subject to progressive realisation under the
terms of the ICESCR. Moreover, because civil and political rights are considered nega-
tive obligations and thus generally only require entrenchment in the legal order of
states, they are justiciable and enforceable before the courts. On the other hand, several
states suggest that ESC rights are not justiciable, not only because they are not immedi-
ately realisable but also because their implementation requires funds and resources
which parties to the ICESCR may not possess. Thus, resource scarcity is a significant
impediment to the fulfilment of ESC rights, as well as a justification for those states that
are unwilling to invest money in social welfare services, especially towards the vulnera-
ble, marginalised and the indigent. These issues will be explored in detail in this
chapter.

It will also be demonstrated that ESC rights are by no means the poor relative of
civil and political rights. In fact, many of the latter are meaningless without ESC rights.
By way of illustration, the right to life is to some degree dependent on adequate food
and water, decent housing and health care. Equally, a decent education is a good plat-
form for an informed exercise of the freedom of expression. It will be shown that ESC
rights are not vague obligations but to a large degree are now susceptible to qualitative
and quantitative measurement. One of the sections in this chapter analyses in detail the
advancement of indicators and benchmarks that have been developed since the mid-



1990s in order to set out realistic targets for states with a view to assessing their
performance.

The final sections of the chapter concentrate on four distinct ESC rights: the right
to education, the right to health and the rights to food and water. These should be read
together with the right to development, where it is explained that most developmental
objectives generally overlap with ESC rights. There, it will be demonstrated that several
ESC rights that are not perceived as justiciable in certain nations were brought before
the courts as necessary extensions of other justiciable civil and political rights (indirect
justiciability).

9.2 Brief Historical Context of Esc Rights
ESC rights are clearly recognised in articles 22–7 of the Universal Declaration of Hu-
man Rights (UDHR) as well as article 55(a) and (b) of the United Nations (UN) Char-
ter, and were later elaborated in more detail in the ICESCR. Yet even to this day schol-
ars argue about the intention of the drafters of the ICESCR, which were at the time di-
vided into two political camps, socialist or Soviet-bloc nations on the one hand and
Western liberal states on the other. For the socialist bloc the provision of a comprehen-
sive and free social welfare system encompassing all ESC rights was a natural extension
of its political ideology and state organisation. Most liberal democracies conditioned
ESC rights, such as that of work and adequate living standards, on the forces of free-
market economics, which rested on private initiative, non-state interference and the pro-
motion of entrepreneurship. The idea was that a well-functioning market economy
would generate enough jobs and wealth for all members of society to enjoy high quality
ESC benefits. Even so, some liberal democracies, but certainly not all, put in place a so-
cial safety net for those unable to take advantage of the bounties of the free-market
system.

As a result, most liberal states objected to the assimilation of ESC rights with civil
and political rights, at least in terms of their implementation.1 The USSR at the time ar-
gued that ESC rights should be immediately enforceable and justiciable, which was ve-
hemently opposed by the United States of America (USA), its Western allies and most
developing nations. Thus, the USA and its allies pressed the Commission on Human
Rights to remove ESC rights from the text of the impending covenant that it was in the
process of drafting. When the matter came to the General Assembly it swiftly over-
turned the Commission’s decision2 and subsequently the Commission prepared a single
draft covenant containing seventy-three articles governing both ESC and civil and polit-
ical rights. It was at this point that the heated debates between the two political camps
intensified, leading to a compromise solution whereby ESC rights were to be incorpo-
rated in a covenant that was distinct from civil and political rights.3 Scholars such as
Whelan and Donnelly attribute this Western persistence to technical questions of legal



implementation (namely objections to justiciability and immediate implementation),
rather than substantive ideological concerns.4 The truth lies somewhere in the middle.
Whereas it is true that ESC rights were not central to certain liberal states5 – a prime ex-
ample being the lack of welfare for the multitude of victims of the Great Depression in
the USA6 – they none the less accepted and protected most ESC rights in their legal sys-
tems; yet their conception of fulfilment was fundamentally different from that of the
USSR. Standing out among its other liberal counterparts, particularly the set of coun-
tries that now form the European Union (EU), the USA has been nothing less than vo-
ciferous in proclaiming that ESC rights are not rights at all but goals which states aspire
to achieve. By way of illustration, in response to a 2007 questionnaire on the domestic
implementation of the right to water from the Office of the High Commissioner for Hu-
man Rights (OHCHR), the US position paper bluntly conceded that its government
‘does not share the view that a right to water [broadly understood] exists under in-
ternational human rights law’.7 Such a position expressed by the world’s superpower
certainly hampers efforts to give prominence to ESC rights worldwide, but has not halt-
ed the tide of laws, constitutional amendments and judicial pronouncements in many
parts of the globe to bring about the justiciability of ESC rights. In fact, some courts are
prepared to accept that the existence of a serious risk of harm (‘owing to a well-founded
fear of being persecuted’) associated with refugee determination, encompasses not
merely violations of fundamental civil and political rights, but also socio-economic
rights, such as access to food and medical treatment.8

As will be explained in following sections, the perceived legal differences between
civil and political and ESC rights were ultimately reflected in their respective monitor-
ing in the two covenants. Whereas the implementation of civil and political rights is
monitored by the Human Rights Committee (HRCtee), whose mandate is derived from
the International Covenant on Civil and Political Rights (ICCPR) itself, the drafters of
the ICESCR decided against a monitoring mechanism and objected to the possibility of
an optional protocol giving rise to individual complaints. When the ICESCR came into
force in 1976, the UN Economic and Social Council (ECOSOC) set up working groups
composed of government experts to assist with the review of country reports. Their op-
eration was generally considered unsatisfactory, leading one group in 1985 to propose
transforming the existing system into a committee of independent experts. This sugges-
tion was endorsed by ECOSOC, which went ahead and set up the Committee on Eco-
nomic, Social and Cultural Rights (CESCR).9 Although it was only provided with the
power to review the parties’ periodic reports and offer non-binding recommendations, it
has gone ahead and issued general comments, in the mould of the HRCtee, and in more
recent years these comments have slowly begun to use the language of ‘violations’ at-
tributable to actions and omissions of states parties.10



9.3 Progressive Realisation and the Nature of State
Obligations

The nature of obligations addressed to states in their implementation of ESC rights is
predicated on article 2(1) of the ICESCR, which reads as follows: Each state party to
the present Covenant undertakes to take steps, individually and through international
assistance and co-operation, especially economic and technical, to the maximum of its
available resources, with a view to achieving progressively the full realisation of the
rights recognised in the present Covenant by all appropriate means, including particular-
ly the adoption of legislative measures (emphasis added).11

This language is in stark contrast to the obligations contained in article 2(1) of the
ICCPR, which stipulates that each party undertakes to ‘respect and ensure to all individ-
uals … the rights recognised in the present Covenant’, as well as article 2(3), according
to which parties undertake to ‘ensure that any person whose rights or freedoms … are
violated shall have an effective remedy’. Therefore, it would seem that the rights in the
ICESCR are framed as goals that are to be achieved progressively, contingent on the
maximum use of a nation’s available resources. In addition, whereas the ICCPR directly
addresses its intended rights-holders (i.e. ‘everyone shall have the right’), the ICESCR
does so through the medium of the state (i.e. ‘state parties to the present Covenant
recognise the right of everyone’). As a result, it has been questioned whether an obliga-
tion that is not immediately enforceable, not overtly justiciable and which is contingent
on available resources can ever give rise to an entitlement at all.

It is beyond doubt that ESC rights are binding on states. This is true not only in re-
spect of those obligations that are subject to immediate implementation, but in respect
of all rights.12 This is so because every right in the ICESCR entails obligations of con-
duct and obligations of result. These may be broken down to three further levels of
obligation, namely to respect, protect and fulfil. The obligation to respect requires states
to refrain from interfering directly or indirectly with the enjoyment of the right, such as
by denying or impeding access or enforcing discriminatory practices. The obligation to
protect requires states to take measures that prevent third parties from interfering with
the right. In relation to the right to health, for example, this includes the adoption of leg-
islation or other measures ensuring equal access to health care and health-related ser-
vices provided by third parties; ensuring that the privatisation of the health sector does
not constitute a threat to the availability, accessibility, acceptability and quality of health
facilities, goods and services;13 and controlling the marketing of medical equipment and
medicines by third parties. Finally, the obligation to fulfil requires the adoption of ap-
propriate legislative, administrative, budgetary, judicial, promotional and other mea-
sures.14

As far as the duty to fulfil is concerned, the CESCR has iterated that it involves an
obligation to facilitate and a duty to provide. Facilitation requires the creation of appro-
priate conditions that lead to the enjoyment of the right in question, such as the estab-
lishment of a national health policy in respect of the right to health. The duty to provide



requires states to provide the commodity that is the essence of a particular right (for ex-
ample, water, food and health services) ‘whenever an individual or group is unable, for
reasons beyond their control’ to enjoy the right by the means at their disposal.15 This is
no doubt a controversial point of view because it is said to ignore the fundamental
premise of the ICESCR, i.e. progressive realisation. None the less, the CESCR’s view is
in full conformity with the accepted position that water and food, among other things,
should not be treated as commodities but as means necessary for survival and welfare.

In respect of those ESC rights that require the state to provide a resource (for ex-
ample water) or a service (for example health care) the CESCR has formulated a set of
criteria against which the obligation to fulfil should be assessed. The first concerns
availability of the resource in question. Water, for example, must be sufficient and con-
tinuous for consumption, sanitation, cooking and other purposes. The second is quality,
meaning that it should be safe. The third is accessibility, without discrimination, which
consists of physical, economic and information accessibility.16

The concept of progressive realisation of the rights guaranteed in the Covenant de-
rives from the reality that most, if not all, states are unable to provide the entire range of
ESC rights, at least with immediate effect, because of resource constraints. Unlike civil
and political rights, which are generally viewed as requiring negative obligations of
non-interference (for example right to life, freedom of expression, freedom of assem-
bly) and are thus (erroneously) seen as devoid of implementation costs,17 ESC rights are
positive in nature and are not susceptible to implementation without dispensing signifi-
cant resources. As a result, states have been unwilling to assume the onerous obligations
associated with ESC rights if not accompanied by the condition that their realisation
would be progressive, as opposed to immediate. No doubt this saving clause has been
abused and has served as a basis for justifying inaction, principally through claims of
state indigence.18 In most cases there is usually an underlying culture of corruption, clan
favouritism and weak public institutions.

In Bermúdez Urrego v. Transmilenio the petitioner argued that the public transport
system of Bogota provided no accessibility to wheelchair users. In discussing possible
remedies for the violation of the petitioner’s freedom of movement, the Colombian
Constitutional Court held that freedom of movement in this context was a progressive
right, subject to two important observations. First, a right is not considered progressive
simply because it entails a positive action on behalf of the state. The protection of some
rights may, in some circumstances, be so urgent as to warrant an immediate response.
Secondly, that a right is to be ensured progressively does not mean that it cannot be en-
forced. The Court emphasised that ‘taking rights seriously equally demands taking their
progressive nature seriously’. It held that: (1) the progressive definition of the level of
enjoyment of a right cannot continuously exclude certain groups of the population (such
as persons with disabilities); (2) the state must gradually make advances as to the fulfil-
ment of the right; and (3) the state may define the level of fulfilment that it is prepared
to ensure, albeit rationally, and this must be made public by legislation and the right it-
self must be made justiciable.19



In a case involving failure to provide necessary school furniture and undertake
school audits, the South African High Court (Eastern Cape) emphasised that this consti-
tuted a ‘serious impediment for children attempting to access the right to basic educa-
tion’. This right, provided in section 29(1)(a) of the South African Constitution, was
found to be an unqualified right that is immediately realisable without being subject to
progressive realisation. The Court noted that the right to basic education is quintessen-
tially ‘an empowerment right’.20

Article 2(1) of the ICESCR envisages progressive realisation of rights through the
‘taking of steps’ ‘by all appropriate means’. The Committee has rightly commented
that:

While the full realisation of the relevant rights may be achieved progressively,
steps towards that goal must be taken within a reasonably short time after the
Covenant’s entry into force for the States concerned. Such steps should be
deliberate, concrete and targeted as clearly as possible towards meeting the
obligations recognised in the Covenant.

The fact that realisation over time, or in other words progressively, is foreseen
under the Covenant should not be misinterpreted as depriving the obligation of all
meaningful content. It is on the one hand a necessary flexibility device, reflecting
the realities of the real world and the difficulties involved for any country in
ensuring full realisation of ESC rights. On the other hand, the phrase must be read
in the light of the overall objective, indeed the raison d’être, of the Covenant
which is to establish clear obligations for States parties in respect of the full
realisation of the rights in question. It thus imposes an obligation to move as
expeditiously as possible towards that goal.21

That states are under an obligation to implement ESC rights, even if these have not been
rendered justiciable, follows from their indivisibility from civil and political rights. Peo-
ple are living organisms, composed of myriad functions that are inseparable from the
whole. In this sense, the right to life is not meaningful only when the state refrains from
killing or protects individuals from crime, as this is simply one of the many dimensions
of life. Others include access to food and water for immediate survival. When bare sur-
vival has been achieved, living a decent life that amounts to well-being22 (which in-
cludes adequate access to housing, health care, education and other things) is important
because without well-being political rights seem luxurious and theoretical pursuits to
those who cannot afford to provide the bare essentials for their families. It is for this
reason that most, if not all, ESC rights have been rendered justiciable by domestic and
international judicial bodies as necessary correlations of civil and political freedoms and
entitlements. In subsequent chapters this indirect justiciability will be demonstrated in
respect of the right to development23 and the right to sustainable development.24



The IACtHR is among those international tribunals that have provided a broad in-
terpretation to civil and political rights so as to encompass by extension ESC rights. In
the Street Children case, state agents of Guatemala were found to have practised ab-
horent systematic violence against abandoned street children, including executions and
torture. The Court employed articles 4 (right to life) and 19 (rights of the child) of the
American Convention on Human Rights (ACHR) in order to construct the right to a dig-
nified existence, which it stipulated should be guaranteed by the state. It found that in
the case at hand Guatemala had deprived street children of the minimum conditions for
a dignified life and prevented them from the full and harmonious development of their
personalities.25

9.4 Resource Implications: the Obligation to Utilise
‘Maximum Available Resources’

Article 2(1) of the ICESCR, as do other instruments related to the fulfilment of econom-
ic and social rights,26 stresses that states are obliged to realise ESC rights by making the
maximum use of their available resources. No doubt, although the resources of one na-
tion will vary, and sometimes staggeringly so, from those of another, the assessment of
a nation’s available resources and its maximum utilisation of these resources towards
implementing a particular right may be measured by reference to objective criteria. First
of all, it is crucial to define and ascertain what falls within a state’s available resources.
The question is by no means simple, since one could argue that human capital, intellec-
tual property rights, uncollected taxes and government loans constitute public resources,
although not yet realisable/tangible monetary assets. Economists generally contend that
a country’s available resources should not be measured only by the ratio of governmen-
tal expenditure to gross domestic product (GDP), which represents the market value of a
country’s products and services in any one year. Available resources should also include
development assistance, borrowing and running a deficit, as well as the monetary space
made possible by central banks by, for example, currency devaluations, fluctuation of
interest rates and others. This is referred to as the fiscal space diamond.27

Budgeting for human rights gives rise to an altogether different proposition. Na-
tional budgets serve four distinct functions, namely: (1) control, by holding agencies ac-
countable in respect of revenues and expenditures; (2) fiscal, for its contribution to eco-
nomic stability and growth; (3) political, by prioritising activities and allocating re-
sources; and (4) planning, by setting out goals and outcomes. A human rights-based ap-
proach to national budgeting necessitates that budgets are transparent, accountable, par-
ticipatory, sustainable, flexible and capable of stimulating human development (accord-
ing to the UN’s Human Development Index (HDI)). It is important when looking at a
budget to understand how much was spent, on what and whether it enhanced the end-
users’ standard of living. A budget that respects human rights and development must



demonstrate a high degree of: (1) adequacy, essentially that a state has made the maxi-
mum use of its available resource; (2) priority, whereby allocation has been made on the
basis of a rights assessment; (3) equity, in the sense that allocating policies are not dis-
criminatory. Even so, one must be careful to read budgets in a way that reflects their real
allocation of resources. For example, disaggregated (i.e. broken down in as many dis-
creet categories as possible) data reveal whether the most vulnerable have benefited as
much as other groups. The same is true with respect to various forms of taxation. As
will be shown elsewhere, flat taxation schemes are generally discriminatory against fi-
nancially weaker classes as opposed to progressive taxation. In addition, per capita allo-
cation (i.e. money spent per person), as opposed to average allocation helps identify in-
equalities in social spending patterns.

The maximum utilisation of a state’s resources, in particular, raises a number of
compelling arguments. For example, would a country’s failure to allocate funds to im-
plement basic ESC rights be justified on the ground that it is obliged to service its for-
eign debt which accounts for 90 per cent of its annual resources? The European Court
of Human Rights (ECtHR)28 and the European Committee on Social Rights (ECSR)
have both adamantly held that states cannot under any circumstances justify violations
of entrenched rights on account of subsequent loan or fiscal obligations assumed by
treaty or contract, irrespective of the conditions imposed by their lenders in such agree-
ments.29 The CESCR has pointed out the minimum requirements for the implementa-
tion of ESC rights, irrespective of a country’s financial situation. These consist of the
so-called minimum core obligations, which will be discussed in the next section, con-
sisting of the minimum essential levels pertinent to each right.30 Resource constraints
can only under very exceptional circumstances be claimed as a justification to deny im-
plementation of minimum core obligations.31 Moreover:

even in times of severe resource constraints whether caused by a process of
adjustment, of economic recession, or by other factors the vulnerable members of
society can and indeed must be protected by the adoption of relatively low-cost
targeted programmes.32

No doubt, states have often claimed that although they are utilising the maximum of
their resources these are none the less insufficient.33 In most cases, however, they do not
make the best use of their resources and this is something that is often pointed out by
judicial institutions and intergovernmental entities.34

One poignant example concerns the distributive failures of so-called regressive tax
regimes. These generally rely on the assumption that the rich will invest money in the
economy if their personal and property taxes are reduced, taking into account that they
already pay corporate tax and provide mass employment. As a result, regressive regimes
balance their shortfall by imposing higher taxes on goods and services, which are, how-
ever, consumed by low- and middle-income households. Thus, they generate inequitable



outcomes and fail to distribute wealth across the population because the poor end up
paying more of their income on taxes than the rich.35 Countries adhering to regressive
regimes are clearly not making the maximum use of their resources and should consider
reverting to progressive taxation where the wealthy are taxed according to their real in-
come. But such a system cannot work if the global financial system allows the wealthy
to emigrate to a handful of tax havens. In many cases, however, states simply fail in
their task to use maximum available resources on account of limited administrative ca-
pacity, excessive bureaucracy36 or, as in the case of Paraguay, through their inability
simply to collect taxes. There are several indexes by which to measure economic in-
equality, which itself may explain structural problems with a state’s economy, e.g. tax
policies that effectively discriminate against the poor and low-income classes. An in-
dex/coefficient regularly employed by CESCR is the Gini index, which measures eco-
nomic inequality in a given population. The Gini index ranges from 0 (or 0 per cent) to
1 (or 100 per cent), with 0 representing perfect equality and 1 representing perfect in-
equality. In its assessment of the South African report, the country’s Gini coefficient of
0.63 was found by the CESCR to be one of the worst globally. The CESCR partly ex-
plained this on the basis of South Africa’s tax policies which do not allow the mobiliza-
tion of the resources required to reduce such inequalities, these not being sufficiently
progressive. In addition, it found that value added tax, as well as other taxes on house-
hold items, to have had a serious impact on low-income households, for which there had
been no human rights impact assessments.37

There is some debate about whether the assessment of resource availability and its
appropriate utilisation should be a justiciable matter, in addition to encompassing un-
avoidable political considerations. The CESCR, although admitting that determinations
of this nature are not ordinarily justiciable, has gone on to say that courts are already
involved in a considerable range of matters encompassing resource implications and
possess the authority to do so ‘within the limits of the appropriate exercise of their func-
tions of judicial review’.38 None the less, there exists a significant thread of jurispru-
dence in constitutional democracies whereby domestic courts have questioned the au-
thority of the state to divert resources for the implementation of particular ESC rights,
subsequently ordering their redirection or suggesting the need for reforms.39 By way of
illustration, the South African Constitutional Court in the Treatment Action Campaign
case decided, among other issues, that the non-public availability of a drug that was
found to prevent the transmission of HIV from mothers to babies was unreasonable and
breached the right of poor mothers and their newborns to effective health care.40

Similarly, the Argentine Supreme Court has issued orders in a long list of cases to
public authorities and hospitals demanding that they provide HIV and other life-saving
medication and treatment to the indigent.41 The Mexican Supreme Court has ruled that
refusal by the authorities on the basis of fiscal constraints to construct a new, or re-mod-
el existing, respiratory facilities for HIV sufferers (respiratory infections and diseases
are the most common cause of death for HIV sufferers) violated the right to the highest



attainable standard of health. The government was obliged, and was in fact ordered, to
make the necessary budget allocations in accordance with its duty to use the maximum
of its available resources.42 In the same fashion the Colombian Constitutional Court has
issued amparo and tutela injunctions, which are intended to protect people from unlaw-
ful and arbitrary governmental acts through urgent judicial review.43 The right of am-
paro is stipulated in article 25(1) of the ACHR. In the Rivera case the Constitutional
Court ordered a lower court to determine whether the petitioner was in a situation of
‘absolute indigence’ for the purpose of providing him with free medical treatment. The
test for indigence was found to be premised on: (1) absolute incapacity to sustain one-
self by one’s own means; (2) the existence of a vital need which, if left unsatisfied,
would seriously injure human dignity; and (3) the material absence of family support. If
all three conditions were found to have been satisfied the lower court could order the
state to contribute to that person’s sustenance.44

As a result, it is wrong to suggest that courts are ill-placed, or that they do not pos-
sess the authority, to question and annul budgetary decisions that affect the implementa-
tion of ESC rights. In fact, an important function of judicial review is to prevent the im-
plementation of government acts that carry a financial impact on rights.



Case Study 9.1  United States Budget Allocated to Primary and Secondary
Education

In 2004 the USA ranked eighth in its commitment to public education spend-
ing. In 2003–4 it spent US $472.3 billion, which represented almost 6 per cent
of the country’s GDP. This appears to demonstrate a significant commitment to
government-funded education; numbers are deceptive, however. The level of
public funding for education is dependent on local property taxes, not on a sys-
tem of wealth redistribution that promotes equal quality of education for all
children irrespective of income. As a result, wealthier neighbourhoods generate
more money for public schools than low-income and deprived neighbourhoods.
It is estimated that affluent public schools spend US $15,000 for each student,
whereas poorer schools can only afford an amount close to US $4,000. It is evi-
dent that school districts with the largest percentage of minority students re-
ceive the least amount of general education revenues.1 Under the terms of the
ICESCR the USA would have failed to utilise its maximum available resources
to fulfil the right to education because of the discrimination inherent in the cur-
rent system of public education funding.

1 Center for Women’s Global Leadership, ‘Maximum Available Resources and
Human Rights: Analytical Report’ (2011) 7.

9.5 Minimum Core Obligations
In one of its first general comments the CESCR made it clear that, at the very least,
states are under an obligation to ensure the satisfaction of the minimum essential levels
of each ESC right. It has referred to these as minimum core obligations.45 For example,
in cases of severe food shortages or serious epidemics threatening the very existence of
a population, or a group thereof, the state is obliged to provide essential foodstuffs and
vaccine or other health care. Although minimum core obligations are not derogable,46 in
extreme cases where ‘every effort has been made to use all the resources [at the disposal
of a state] in an effort to satisfy, as a matter of priority, minimum core obligations’ the
state in question is not considered at fault.47

It has been suggested that minimum core obligations anticipate three accomplish-
ments: (1) provision of a specific direction in the implementation of ESC rights by dis-
assembling the inherent relativism of their otherwise ‘progressive realisation’; (2) ad-



vancement of a baseline level of protection irrespective of socio-economic policies and
disparate levels of available resources; and (3) signalling an acceptable global redistrib-
utive debate.48 At the same time, however, what remains unanswered is whether the
minimalist approach associated with minimum core obligations presupposes differenti-
ated standards between developed and developing countries. Some critics have further
argued that the continued insistence on the performance of developing states, in respect
of assessing minimum core obligations has steered focus away from low- and middle-
income classes in the developed world.49 To respond to the question of whether differ-
entiated standards are justified – which necessarily poses a relativist dimension – one
must first assess the values pertinent to human existence recognised under general in-
ternational law. The majority of the globe’s population still lives in abject poverty, suf-
fering unnecessary deaths from diseases, infections and malnourishment. The UN’s
HDI has consistently emphasised that human development and well-being should be
measured on the basis of longevity, knowledge and decent living standards.50 Under this
light, a needs-based core minimum set of obligations premised on the preservation of
bare survival would not meet the HDI threshold and is in any event antithetical to the
notion that the right to life is not exhausted by biological survival alone but is instead
multidimensional. As a result, several scholars have rejected the needs-based approach,
arguing in favour of value-based core minimum obligations by putting emphasis on
what it means to be human, encompassing within their methodology the notions of dig-
nity, equality and freedom.51

This line of thinking seems to conform more closely to the CESCR’s approach,
given that its formulation of core minimum obligations in respect of rights such as water
require much more than the formulation of needs-based policies by states parties.52 The
Committee is not alone in its value-based conception of the minimum core. In fact, the
German Constitutional Court has long developed the doctrine of ‘minimum level of ex-
istence’ (Existenzminimum), whereby the state is constitutionally obliged to establish a
social welfare system that enables people to live with dignity.53 Equally, in the USA the
courts have employed their power of judicial review in order to suggest budgetary re-
forms that overturn existing economic and social policies, as is the case with the dis-
crepancy in quality of public secondary education offered to under-privileged classes.54

The courts were not merely content that children attended school, but emphasised that
the level of secondary education should be such as to prepare students for higher educa-
tion and render them capable of competing in the employment market.55 This by no
means suggests a bare minimum.

The implementation of minimum core obligations does not always require the infu-
sion of tangible resources but may simply demand a change of policies. By way of illus-
tration, food and employment security in poor nations could be significantly boosted by
the protection of small-scale farming, access to subsidies or micro-financing and insis-
tence on local consumption with a view to minimising cost. In this manner valuable
foodstuffs would not be exported cheaply out of countries reliant on them for their well-



being and farmers could continue to grow their produce without fear of being outpriced
or taken over by large collectives.56

Despite the fact that core minimum obligations must be construed as value-based
rather than needs-based, in emergency situations it is not expected that the state should
implement the higher thresholds of ESC rights. In the Grootboom case, which con-
cerned the eviction of homeless people from their informal settlements, the South
African Constitutional Court held that even though the government was working to-
wards a housing policy to provide adequate, low-cost housing for the poor, it was under
a legal duty to accommodate as a matter of priority the ‘absolutely homeless’.57

9.6 Justiciability of ESC Rights
The concept of justiciability concerns whether a particular claim is susceptible to judi-
cial scrutiny on the basis of mandatory procedural rules.58 For some time, especially
during the deliberations on the drafting of the ICESCR, it was contended that ESC
rights did not possess a justiciable character. In order to justify this line of thinking it
was argued that these were not in fact rights entailing legal entitlements but rather poli-
cy directives, or that their progressive realisation rendered them unsusceptible to judi-
cial determination.59 It was further argued that the courts could not possibly have a say
on how governments determined their fiscal priorities. In the Nigerian Education case,
for example, the government claimed that education was not a legal entitlement for its
citizens and that as a result of widespread corruption it lacked the funds necessary to
cover the shortfall to its educational budget, effectively denying large numbers of chil-
dren the right to education. The ECOWAS court confirmed that the right to primary ed-
ucation was both justiciable and binding on Nigeria irrespective of the resources avail-
able to it.60

These types of anti-justiciability claims led a number of countries to avoid adopt-
ing legislation that would have made ESC claims justiciable before local courts. The
Swiss Federal Supreme Court, for example, determined that the rights enshrined in the
ICESCR were not justiciable because they did not manifest the characteristics of direct-
ly applicable norms.61 Such arguments focusing on the alleged absence of direct applic-
ability tend to bypass the fact that the rights in question are in one way or another en-
shrined in national constitutions. Even so, through a process of strategic litigation initi-
ated mainly by human rights NGOs, local courts have been urged to entertain claims
based on the violation of ESC rights, whether directly or by reference to civil and politi-
cal rights. The Indian Supreme Court, for example, subsumed the right to a healthy en-
vironment, adequate housing and other matters under the right to life. At a time when
India lacked a constitutional provision guaranteeing the right to a healthy environment
the country’s Supreme Court relied on article 21 of the Constitution contending that the
right to life guaranteed therein encompassed the enjoyment of a healthy environment,



including clean air and uncontaminated potable water.62 In MC Mehta v. Union of India,
which concerned the discharge of untreated effluents from a tannery into the River
Ganges, the Supreme Court ordered the tannery’s closure despite the inevitable job loss-
es, emphasising that human health and a balanced natural environment were of greater
importance.63 This line of construction by which the right to life has been found to en-
compass the right to a healthy environment has been followed by other constitutional
courts.64

The IACtHR and the IACHR have adopted a similar methodology in respect of
ESC rights that are not written into the American Convention. In Bosico v. Dominican
Republic, for example, two Haitian children born in the Dominican Republic were de-
nied birth certificates and nationality by the authorities of that country and as a result
were not allowed to attend school and were deprived of a juridical personality. The
Court found a violation of article 3 (right to juridical personality), article 19 (children’s
rights) and article 20 (right to nationality), among others, in order to affirm the obliga-
tion of states to provide without discrimination an education that is free and which fos-
ters children’s intellectual development.65

In countries where ESC rights have found their way into national constitutions66

the courts have developed a significant string of caselaw confirming their justiciable
character. It should be pointed out that the courts are not necessarily the best forum for
implementing ESC rights, as this is a task best suited to the executive power of central
and regional governments by means of action plans and practical measures, such as the
supply of pharmaceutical drugs and housing. None the less, a free and independent judi-
ciary plays an important role in clarifying the exact content of obligations, monitoring
their implementation against possible discrimination, and determining the validity of
omissions to fulfil based on reasonableness and proportionality; sometimes this role is
further enhanced by its ability to demand specific action.67 In an Indian case, a destitute
woman died on a busy Delhi street four days after giving birth, having no access to food
or medical aid. Because of the publicity of the incident, the Delhi High Court enter-
tained the case through its own motion. It went on to order the local authority to set up
five homeless shelters exclusively for destitute, homeless and lactating women and to
ensure the operability of a system for such women to be taken to the shelters if they
could not go themselves and for the services to be publicised.68

Reasonableness, defined as an action that is appropriate under the circumstances
and proportionality (which is a test for discerning balance between two opposing propo-
sitions), whether directly or indirectly, have been invoked by a number of courts in or-
der to assess the propriety of governmental restrictions upon ESC rights. They have
been further incorporated in article 8(4) of the 2008 Optional Protocol to the ICESCR.69

The South African Supreme Court has been instrumental in this regard, particularly
through its much celebrated Grootboom judgment, but similar decisions have been
reached elsewhere. In the Multiple Sclerosis case, the Argentine Supreme Court was
called upon to decide the validity of a regulation issued by the Ministry of Health which



excluded multiple sclerosis treatment from the country’s mandatory minimum health
insurance plan. This regulation affected patients already under the plan, with the Court
deeming it unreasonable and contrary to the right to health.70

A poignant facet of ESC rights concerns the obligation to refrain from deliberately
imposing retrogressive measures, such as would reverse any achievements made in the
realisation of a particular right.71 Retrogressive measures essentially deny existing
rights-holders their legitimate entitlements and many states during the post-2008 global
financial crisis justified cuts to pensions, education and health by reference to spiralling
public debt.72 The odious set of measures imposed by Greece’s bilateral and multilateral
lenders, for example, between 2010 and 2014 on education, health and pensions, among
others, adversely affected the living conditions of the infirm, the elderly and low-in-
come households. Retrogressive measures have been successfully challenged before na-
tional courts, particularly in the areas of pensions, health care and education.73

Finally, it should be remembered that because justiciability does not only encom-
pass claims against public authorities, the actions and omissions of private actors may
also be challenged before the courts. Although non-state actors are not charged with
specific ESC obligations under the ICESCR or general international law, to the extent
that they effectively discharge economic and social rights in substitution for the state
they have been viewed by some courts as legitimate duty-holders and have thus accept-
ed the justiciability of claims brought against them. In Etcheverry v. Omint the appli-
cant, who was an HIV sufferer, was provided membership to a private health plan by his
employer. When he later became redundant he sought to continue his membership
through private funds but the insurance company refused. The Argentine Supreme
Court held that private health providers were under a duty to protect the right to health
of their customers and that their special relationship was not simply of a contractual na-
ture.74 International bodies dealing with ESC rights claims but with no jurisdiction
against non-state actors, such as the ECSR, will typically find that the state concerned
has violated its obligations under the European Social Charter by failing to take action
against recalcitrant private actors.75 This alternative is also open to national courts
through the function of judicial review.

The following sections discuss the two available international quasi-judicial mech-
anisms that deal with individual and collective complaints associated with violations of
ESC rights; the Optional Protocol to the ICESCR and the European Social Charter. In
addition to these, the San Salvador Protocol on Economic Social and Cultural Rights
establishes a weak periodic reporting mechanism, as well as an outlet for individual
communications, but only in respect of two specific rights (article 19(6)): the right to
form and participate in trade unions under article 8(a) and the right to education in ac-
cordance with article 13. Finally, the African Charter on Human and Peoples’ Rights
(ACHPR) incorporates several ESC rights and does not distinguish their justiciable
character from that of other rights.



9.6.1 Individual Communications and the ICESCR Optional Protocol

On account of the unique legal nature of ESC rights (i.e. their progressive realisation,
resource constraints and others), it was inconceivable to the majority of states during the
drafting of the Covenant that a body equivalent to the UN HRCtee could receive indi-
vidual communications. This was further reinforced by those who doubted whether the
rights in the Covenant were justiciable in the first place before the parties’ domestic
courts. With the issue of non-justiciability having long been disposed of, the idea of a
complaints procedure began to be discussed within the UN in 1991 and in 2001 the
Commission on Human Rights appointed an independent expert on the Question of an
Optional Protocol to the ICESCR.76 The baton was later passed to a working group77

and following a series of high-level discussions the text of the Protocol was adopted by
the UN General Assembly in late 2008.78 This was by no means a smooth ride and de-
spite the strong consensus from many quarters there was also significant dissent, with
some commentators claiming that empowering a committee with powers over the im-
plementation of ESC rights risks establishing a judicially controlled command economy
through a counter-democratic process.79

The Protocol envisages three particular types of communication: individual or
group complaints, inter-state communications and an inquiry procedure. The idea be-
hind all three (all of which are common to the global human rights treaties) is for the
target state to reach a settlement with the complainant or consider reforming those laws
and institutions that are found to infringe a particular right. Although the CESCR’s rec-
ommendations are not meant to be binding as such, they are highly authoritative and
states are expected to comply. Under article 2, communications may be received by, or
on behalf of, individuals or groups of individuals, implying that the procedure is open to
minority groups, indigenous persons, trade unions and even NGOs. Significantly, and in
line with the jurisprudence of other international bodies, the violation need not have tak-
en place on the territory of the state party but may occur in any place where the party
exercises effective control. A communication may not be admissible if it does not reveal
that the author has suffered a clear disadvantage; even so, the Committee may still con-
sider the communication if it raises a serious issue of general importance.80 Following
the admissibility stage the Committee will examine the communication and simultane-
ously transmit it to the target state for further statements and explanations.81 Upon ex-
amination the Committee transmits its views, along with its recommendations, to the
parties. The target state must give due consideration to the views and recommendations
of the Committee and come back within six months with a response on any subsequent
action taken.82

Given the sparse use made of inter-state complaints before other human rights
mechanisms, it would be unlikely that this one would constitute a shining exception. Fi-
nally, the inquiry procedure is triggered by the receipt of reliable information indicating
grave or systematic violations of ESC rights, upon which the CESCR will invite the tar-
get state to cooperate in the examination of available information and submit its obser-



vations. This procedure is equally confidential and upon reaching its findings the CE-
SCR will transmit its views to the state concerned, which has six months to respond.83

9.6.2 The ECSR

Within the context of the Council of Europe (CoE) a relatively vibrant and successful
mechanism came into existence following the adoption of the European Social Charter
in 1961. Unlike the ICESCR, which addresses a broad range of economic and social
rights, the Charter largely protects labour and workplace-related rights, albeit it also en-
compasses the right to protection of health and to social security,84 among others. The
Charter is monitored by the European Committee of Social Rights (ECSR), which is
composed of independent experts. Member states are under an obligation to submit a
report every two years discussing the measures they have taken to protect and fulfil the
rights stipulated in the Charter, which the Committee duly evaluates. The other function
of the Committee is to receive collective complaints alleging unsatisfactory application
of the Charter. Such complaints can only be submitted by international organisations of
employers and trade unions, NGOs listed under the CoE and representative national or-
ganisations of employers and trade unions within the jurisdiction of the targeted state
party.85 Individual communications are not available under the Charter.86 The Commit-
tee’s jurisprudence to date has made particular impact in the field of social security and
has cemented the obligation of states to protect ESC rights irrespective of financial
commitments to private or intergovernmental lenders.87



Questions

1. Some liberal democracies take the view that persons who do not con-
tribute to the economy by working and paying taxes should not be entitled
to public goods such as health care, water and housing. Discuss by refer-
ence to the role of the state.
2. By setting out minimum core obligations the citizens of developed na-
tions risk being disadvantaged because the focus of minimum core obliga-
tions is on what poor nations can or should provide for their people.
Discuss.
3. Country A has limited resources and is poor. In designing its national
educational plan it reckons that if it were to educate more scientists, par-
ticularly doctors, nutritionists, agricultural experts and others it could ul-
timately offer a better life to all its people. In doing so the government is
forced to cut educational funding from all remote villages. It justifies this
decision by claiming that 95 per cent of rural children ultimately end up as
farmers and that therefore providing them with six years of education is a
waste of money that could be better spent on training much needed scien-
tists. In any event, this will help rural populations because they will have
access to much improved health care, housing, water and crop manage-
ment. Is this exclusion justified under human rights law, including the
right to sustainable development?
4. It is not the place of the courts to decide on budget allocation because
this involves executive considerations. Discuss whether the courts’ ordi-
nary judicial review powers cover, or should cover, budgetary matters that
affect the enjoyment of civil and political and ESC rights. Would the de-
nial of elections be a plausible justification to a claim that a government
does not have enough money to hold them? Why should a similar argu-
ment refusing to uphold fundamental ESC rights be any different?
5. The new mantra in the post-2008 financial crisis era is that governments
should reduce their deficits by drastically curbing public spending. This
entails loss of work for many, the charging of end-user fees for services
that would otherwise be free, such as health care, and the reduction of so-
cial welfare services to the vulnerable. Is economic recovery and growth
under these terms compatible with fundamental ESC rights? If not, design
a brief policy that conforms to social justice, respects ESC rights and yet is
financially viable.



9.7 Extraterritoriality of Esc Rights
The extraterritorial nature of human rights obligations has been discussed in other chap-
ters, especially as regards belligerent occupation.88 Unlike the ICCPR (article 2(1)), the
ICESCR does not limit the application of rights to persons within a state’s territory.
This does not, however, mean that the rights in question automatically assume an ex-
traterritorial character. This was certainly not the intention of its drafters. Even so, the
obligation of states to respect, protect and fulfil ESC rights extraterritorially stems from
general international law and particularly the law on state responsibility.89 Paragraph 9
of the 2011 Maastricht Principles on Extraterritorial Obligations of States in the Area of
ESC Rights, states that such an obligation arises in:

situations over which [a state] exercises authority or effective control, whether or
not such control is exercised in accordance with international law;

situations over which State acts or omissions bring about foreseeable effects on
the enjoyment of economic, social and cultural rights, whether within or outside
its territory;

situations in which the State, acting separately or jointly, whether through its
executive, legislative or judicial branches, is in a position to exercise decisive
influence or to take measures to realise ESC rights extraterritorially, in accordance
with international law.

The Maastricht Principles iterate nothing more than general international law. In a glob-
alised world, powerful states are able to exert a significant amount of financial, fiscal,
trade or other similar control over their weaker counterparts. Such control does not
amount to belligerent occupation, even though they may produce similar or even more
detrimental effects to the population in question.90 Hence, it is unlikely that in-
ternational law does not consider that states effectively controlling the fate of ESC
rights in third nations have no obligation to reverse the effects of their actions. Such a
gap in the law would render ESC rights meaningless in the era of globalisation.

Scholars and practitioners generally acknowledge three general extraterritorial di-
mensions arising from the ICESCR and general international law. These are: (1) multi-
lateral sanctions established by the UN Security Council; (2) military occupation; and
(3) international assistance and cooperation.91 Others add the positive ‘duty’ to address
the question of global poverty.92 Künnemann further proposed a typology of ‘internal,
external and international obligations of states towards victims’.93 Although in-
ternational assistance and cooperation seems the more likely contender because it is
specifically demanded in article 2(1) of the ICESCR,94 it is in fact framed in unilateral
terms or as a non-binding promise, rather than a binding obligation.95 The reality is that
states whose internal ESC obligations are impacted by the actions of states (and their
agents), which in most cases will involve direct interference in domestic affairs, are en-



titled to seek cessation and other remedies, as well as apply countermeasures in accor-
dance with general international law.

9.8 Indicators and Benchmarks for Measuring
Compliance

One of the shortcomings associated with the monitoring of states’ obligations to respect,
protect and fulfil human rights is the lack of verifiable quantitative criteria through
which to measure with some degree of accuracy success and failure. This shortcoming
is even more visible in the field of ESC rights, which encompasses mostly positive
obligations required to realise the various entitlements. The idea of introducing practical
indicators as a tool for measuring the implementation of rights has been discussed since
the early 1990s,96 but it was not until the recommendations of Paul Hunt, a UN Special
Rapporteur, that the move to indicators started to become more methodical, informed
and streamlined. Human rights indicators consist of specific information relevant to a
state in respect of an event, activity or outcome related to human rights norms and stan-
dards used to assess and monitor the promotion and protection of rights.97 In large part
this information is of a quantitative character in the form of numbers and percentages.
Examples include the percentage of persons covered by social security, access to health
care, education enrolment rates and the number of women with a fixed income.

The formulation of indicators is subject to several considerations. First, indicators
must be anchored in the normative content of particular rights, as opposed to simply re-
flecting the socio-economic or developmental content of the right. By way of illustra-
tion, health indicators compiled by the World Health Organization (WHO) serve largely
different objectives from indicators assessing implementation of the right to health. The
latter are not intended to determine the general levels of health in a particular nation, but
rather to assess to what degree adequate health care is available, accessible and known
to the population.98 As a result, human rights indicators require ascertaining the various
attributes of rights, which are generally found in the definitions of international treaties
and their elaboration by their respective treaty bodies. The attributes of the right to food,
for example, are found in article 11 of the ICESCR and General Comment 12 of the CE-
SCR on the right to adequate food. They consist of nutrition, food safety, consumer pro-
tection and food availability.99 These, in turn, are derived from the CESCR’s recogni-
tion that economic and social rights must be available, accessible (physically and eco-
nomically, non-discriminatory and people must be well-informed) and of a decent quali-
ty.100

The second consideration is to avoid divorcing cross-cutting human rights norms
in the choice of indicators, as would be the case if one were to distinguish non-discrimi-
nation, equality, participation, indivisibility and empowerment instead of considering
them as elements of a single unit.101 Without these, all other rights are rendered mean-



ingless. In fact, the OHCHR conceded that many of the assessments made by develop-
ment agencies with regard to North Africa and Arab regions prior to the uprisings of
2011 failed to take adequate account of the increasing inequality and social injustice
prevailing there.102

It is now well settled that human rights indicators are structured along the lines of a
tripartite configuration: they are structural, process and outcome based.103 Structural in-
dicators reflect the ratification/implementation of legal instruments and the establish-
ment of institutional mechanisms, such as justiciability and access to justice more gen-
erally and the enactment of relevant laws. Process-based indicators reflect the degree to
which laws are transformed into concrete policies, as is the case with national health
and educational plans, universal immunisation programmes, public interventions and
other matters. Outcome-based indicators reflect attainments in the realisation of human
rights. Outcome indicators may, however, be misleading because they concern results
which could well have arisen for other reasons. For example, an increase in life ex-
pectancy need not necessarily be the result of universal immunisation, but also of better
nutrition, access to clean water, improved health awareness, education and other factors.
Thus, process indicators are in a sense more important for the enjoyment of a right than
outcome indicators. It is also essential for all indicators to be disaggregated, that is to
account specifically for disadvantaged and marginalised groups, women, children, mi-
norities and to distinguish between low-, middle- and high-income groups in order to
better assess disparities in the enjoyment of particular rights between various segments
of the population.104

As has already been explained, indicators serve to confer objective attributes upon
the various human rights. Once these have been clearly set out their realisation must be
measured against individualised benchmarks. These benchmarks will vary from country
to country on the basis of available resources and technical capacity and will serve to
commit each country to the particular performance standard agreed. By way of illustra-
tion, if an outcome indicator for the right to adequate housing demands that affordable
and decent accommodation be made available to 80 per cent of low-income households,
an appropriate and realistic benchmark for developing country X may be an increase of
ten percentile points every year over a period of ten years. On the other hand, industri-
alised country Y, 75 per cent of whose low-income population enjoys subsidised, cheap
or public accommodation, may adopt a benchmark of covering its 5 per cent shortfall
within the space of a year. It is crucial to point out that benchmarks are set out in con-
sultation with target states on the basis of their capabilities and certainly never unilater-
ally by international monitoring bodies or quasi-judicial entities. This process is typical-
ly referred to as scoping. This process of consultation is also envisaged in respect of in-
dicators, for the sole reason that because they are not expressly written into treaties,
states parties may end up refusing to be bound by them. There are of course a limited
number of situations where indicators are only contextually and not universally specific,
as is the case with particular diseases and epidemics.105 It is important to emphasise that



the data by which the satisfaction of the benchmarks are to be assessed can be sought
from government sources, intergovernmental organisations and NGOs.106

In practice, there is no standard set of indicators applicable to each ESC right, apart
from the few indicators stipulated in the ICESCR.107 As a result, the CESCR does not
measure obligations on the basis of predefined lists of criteria, as is otherwise the case
with the indicators and benchmarks elaborated in the context of the Sustainable Devel-
opment Goals, which have been accepted by all participants to the process.108 In fact, in
a number of its general comments, the CESCR has called on parties to consider obtain-
ing guidance on appropriate indicators from specialist bodies such as the WHO, the
Food and Agriculture Organization (FAO), the International Labour Organization (ILO)
and others.109 As a result, although the indicators originally developed by these organi-
sations were not geared towards the realisation of human rights, they have subsequently
gone on to initiate workshops in order to formulate indicators premised on a human
rights approach. The CESCR, as well as other treaty bodies, now requires a specific for-
mat for state reporting purposes, obliging states to make wide use of disaggregated indi-
cators.110

It is clear that in order for indicators to be meaningful, the collection of appropriate
data must be made compulsory. Such an obligation, in the context of a human rights
treaty, expressly exists only in article 31 CRPD. However, given that the reporting re-
quirements of states necessitate the collection and compilation of data in order for treaty
bodies to assess their compliance, requests for further and more comprehensive data
collection schemes are now commonplace.111 Although there exists no single and com-
prehensive methodology by which to collect human rights-related data, the CRPD Com-
mittee’s 2016 Reporting Guidelines112 provide that states should report on:

226 Steps taken to develop data collection tools in accordance with the human
rights-based approach to disability and focusing on the disabling barriers experi-
enced by persons with disabilities.
227 Steps taken to incorporate human rights-based indicators in data collection
and analysis respecting, among others, human rights and fundamental freedoms,
ethics, legal safeguards, data protection, confidentiality and privacy.
228 Steps taken to ensure the full and meaningful participation of representative
organizations of persons with disabilities in the full process (design/planning, im-
plementation, analysis and dissemination) of data collection and research, through
among others, capacity building of those organisations.
229 Steps taken to establish coordinated systems between all entities collecting
data on persons with disabilities which ensures reliability and diminishes
discrepancies.
230 Steps taken to further disaggregate data, by age, sex and other relevant fac-
tors, in order to identify and address the barriers faced by persons with disabilities



in exercising their rights, for the purpose of formulating and implementing poli-
cies to give effect to the Convention.113

Interestingly, the CRPD Committee does not read the state obligation in article 31 as a
matter solely engaging national statistical agencies, but as a collective, coordinated and
continuous effort encompassing also non-state actors.114

Case Study 9.2  Indicators on the Right to Food1
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Death rates, including infant and under-five mortality rates, associated
with and prevalence of malnutrition (including under/ovemutrition and
inadequate intake of nutrients)

All indicators should be disaggregated by prohibited grounds of
discrimination, as applicable and reflected in metasheets

1 Report on Indicators for Monitoring Compliance with International Human
Rights Instruments, UN doc. HRI/MC/2006/7 (11 May 2006) 24.

9.9 The Right to Health
Just like other ESC rights, health is a necessary condition for the achievement of all oth-
er civil and political as well as economic and social freedoms and entitlements. Yet al-
though all nations aspire to have healthy populations that are productive, they are at the
same time wary of investing a large part of their GDP in health-related expenditures be-
cause of the spiralling costs of health care. As a result, a number of countries have
turned to private health provision in order to redistribute public wealth in other areas of
concern. The obvious problem in such cases is that those who cannot afford private
health care will suffer ill health or even lose their lives.

Article 12(1) of the ICESCR provides a ‘right of everyone to the highest attainable
standard of physical and mental health’.115 It is evident that the Covenant does not artic-
ulate a right to be healthy, which cannot be guaranteed even by the best possible med-
ical attention.116 Rather, it recognises the right to enjoy high standards of health, which
represents a proposition that is largely dependent on a series of positive obligations.
These obligations are of a twofold nature: on the one hand they require the provision of



adequate health care services, while on the other they oblige the authorities to satisfy
the underlying determinants of health, including basic shelter, food, water, sanitation,
safe working environment, freedom from pollution, disease prevention and others.117

This definition of the right to health with its two corresponding components is broader
than the definition of ‘health’ in the preamble to the Constitution of the WHO, which
defines health as a ‘state of complete physical, mental and social well-being and not
merely the absence of disease or infirmity’.118 Although health and well-being can nev-
er adequately be subject to quantitative computation, health indicators can paint a rela-
tively clear picture about the availability and accessibility of health care. Article 12(2)
of the ICESCR and article 24(2) of the CRC demand at the very least: (1) the reduction
of stillbirth rates and infant mortality and healthy development of the child; (2) im-
provement of environmental and industrial hygiene; (3) prevention, treatment and con-
trol of epidemic, endemic and other diseases; (4) provision of necessary medical as-
sistance and health care to all children; (5) the combating of child disease and malnutri-
tion; and (6) ensuring appropriate pre-natal and post-natal health care for mothers.

Neither the Covenant nor the CESCR requires that health care and its socio-eco-
nomic necessities be provided free of charge. The CESCR does, however, emphasise
that health care must be available, affordable and offered without discrimination.119 Af-
fordability should not be construed narrowly. For example, persons who can purchase
medicines and treatment by paying 20 per cent of their monthly salary cannot be said to
afford their medicines in the same way as others forced to sell their house. Affordabili-
ty, therefore, must be assessed by reference to a person’s material capacity to live a dig-
nified life. This has certainly been the position of the South African and Argentine Con-
stitutional and Supreme Courts respectively in their dealings with HIV/AIDS sufferers
who could not afford access to essential drugs. Although, as already explained, the
South African Constitutional Court chooses to justify government restrictions only if
they are reasonable, in the Treatment Action Campaign case it could find no reasonable
basis for withholding a drug which prevented the transmission of HIV by mothers to
their newborn.120 Its Argentine counterpart has not demanded reasonableness in its rul-
ing favouring unimpeded access to life-saving medicines, although this is probably im-
plicit in its judgments. Rather, its primary consideration was the direct constitutional
stipulation and the internationally recognised rights to life and health.121

A significant dimension in the interpretation of the right to health is that of gender.
Women are routinely given no voice as regards their sexual reproductive rights and little
attention is paid to their particular health risks, especially pre-natal care, child mortality
and the effects of domestic violence.122 It is imperative, therefore, that states be obliged
to integrate a gender perspective in their national health plans.123 In 1991 the Philip-
pines delegated responsibility for ‘people’s health and safety’ to local governments. The
city of Manila issued executive order EO 003 whereby it adopted an affirmative prolife
stance, thus denying affordable access to contraception, sexual health information and
related services. This situation culminated in unsafe abortions, maternal deaths, diseases



(including HIV/AIDS), exposure of vulnerable women in abusive relationships and oth-
er calamities. The Committee on the Elimination of Discrimination against Women
(CtEDAW) found this situation to constitute a systematic violation of access to afford-
able health care and family planning and emphasised that such delegation of powers
does not extinguish the primary human rights obligations of the federal state.124

Perhaps more than any other ESC right, the realisation of both strands of the right
to health in developing countries is dependent significantly on international cooperation.
What is striking in the modern world is that technological advances in medicine and
drugs do not translate into an enhancement of the living standards of the billions of
poor. This has given rise to a conflict between the right to health on the one hand and
the right of pharmaceutical companies to protect their patented drugs from being manu-
factured and sold at smaller cost by generic producers. This tension is explained more
fully in Chapter 20. It suffices therefore here simply to iterate the trend whereby devel-
oping nations are now able to produce generic (cheap) drugs in order to protect their in-
digent populations from the spread of easily treatable diseases and infections. Courts in
countries where poverty is rife, but with industries able to produce cheap generic drugs,
routinely develop legal arguments in order to deny the original patent-holder of exclu-
sive rights. The Indian High Court, for example, has denied the existence of so-called
patent linkage, which would have otherwise prevented the licensing of generic drugs by
non-patent holders.125



Interview 9.1  Greek NGO Implements the Right to Health for the Socially
Excluded

(Tzanetos Antypas)

Tzanetos Antypas was Director of Praksis, a Greek NGO active in the creation,
application and implementation of programmes related to the provision of hu-
manitarian and medical services, particularly to socially excluded groups.1 The
timing of the interview is significant, because it took place in 2011, at a time
when Greece’s sovereign creditors had not yet imposed the full range of auster-
ity measures.

According to your analyses, how many people in Greece, both immigrants
and Greeks, lack access to public health care services and why?
On the basis of our data, it is evident that the situation is different for the two
population groups. As far as third country nationals are concerned, their legal
status determines their access to public health care. Even so, it is possible to
estimate that one third of third country nationals living in Athens and visiting
our clinic have problems accessing public health care services. For people
without proper documentation, in particular [i.e. illegal entrants], things are
quite hard indeed. They do not have access to any public health care service,
save for emergencies, which are treated with some cost to the patient and are
available only during the duration of the emergency itself.

As regards Greek nationals served by our services we observed a rather
acute increase in the number of patients visiting our clinics, at a rate of 15 per
cent, which accounts mainly for pharmaceutical and medical treatment.

How does your organisation substitute the absence of the state?
Through the provision of entry-level medical services via our clinics in Athens
and Thessaloniki, which have been working since 1996 and 1997 respectively,
Praksis is able to serve indigent segments of the population that face hurdles in
accessing public health care facilities. Such populations include the Greek indi-
gent, homeless, uninsured persons, financial immigrants, asylum seekers,
refugees and any other socially excluded and vulnerable group such as addicts,
Roma, trafficking victims, those released from prison, street children, as well as
any person with poor access to health care, psycho-social or legal support.

What are the principal medical and social needs of the increasing poor
population?
Principal needs mainly consist of pharmaceutical drugs for chronic illnesses
(given that these increase the cost of living in the long run), as well as the treat-



ment of illnesses caused by poor living conditions. Moreover, dental treatment
is in high demand by a large segment of the people treated in our clinics be-
cause it is a service that is costly and is not offered free of charge by the nation-
al health system, whether for Greeks or third country nationals living in
Greece.

What measures would you recommend for the application of the right to
health in respect of all those living in Greece, taking into consideration the
country’s financial situation?
Support and reinforcement of [private not-for-profit] organisations and groups
that are active in the provision of health care services to vulnerable popula-
tions, since such groups and organisations are able to cover the needs of said
populations with far lower cost in comparison to public entities;

support and reinforcement of private initiative in the provision of pharma-
ceutical products. In other words, there needs to be support for the production
of drugs by Greek pharmaceutical companies since this would decrease the cost
of health care generally in public hospitals, as well as the cost to patients;

decentralisation of the health system through the support of regional
health care institutions (for example support for community medical centres)
since these will end up receiving the bulk of referrals and incidents that de-
mand entry-level treatment at lower cost in comparison to a centralized institu-
tion with similar referrals and incidents;

promulgation of a law detailing relevant procedures for the legalisation of
newly arrived third party nationals. The legalisation of their residence in
Greece will culminate in the payment of national insurance premiums which
ultimately will lead to increased earnings for the national health system.

1 Translation from Greek was carried out by the authors. The organisation’s
website is online at www.praksis.gr/.

9.10 The Right to Water
Water is a limited natural resource that is essential for the preservation of life, in addi-
tion to its utility in cooking food, sanitation and sewerage, personal hygiene and reli-
gious rites, among others. In 2011 it was estimated that nearly one billion people lacked
access to an improved source of drinking water and 2.6 billion did not have access to
improved sanitation.126 This is a far cry from the targets set by the MDGs and the fail-

http://www.praksis.gr/


ure is largely the result of inadequate funding, but also poor water management and ab-
sence of a clear vision.

Before examining the particular contours of the right to water it is necessary to em-
phasise that it is a resource that is freely given (unlike, for example, agriculture, which
requires cultivation of seeds). Thus, if it is to be treated as a good, or commodity, the
value of water should reflect only the investment necessary to clean, purify and trans-
port it to households. Even so, given that it constitutes an ingredient of life, by denying
it to those who cannot afford to pay its additional investment cost, one is necessarily de-
priving the poor of their right to life. This tension is particularly reflected in those coun-
tries that possess limited water resources and those that have privatised their water dis-
tribution systems. It is also useful to point out that domestic water consumption ac-
counts for less than 10 per cent of total use, the rest being consumed by irrigation in
agriculture and industry. This does not mean that agriculture should cease, but certain
sectors that consume high levels of water, such as cotton, should not be given priority
over food crops and domestic use, especially where water is scarce.

The right to water has been affirmed by the CESCR by reference to the right to an
adequate standard of living in article 11(1) of the ICESCR. While this provision does
not specifically mention water, its list of essentials (i.e. food, clothing and housing) is
merely indicative through the word ‘including’.127 Given that the right to the highest
attainable standard of health requires water for drinking and sanitation,128 it is equally
implicit in this right also. It is also implicit in the right to life, among others, as already
stated.129 In its General Comment 15, dedicated especially to the right to water, the CE-
SCR elaborated the particular qualities of this entitlement. The right contemplates a de-
gree of adequacy which, according to the CESCR, should not be measured merely ac-
cording to volumetric quantities.130 In practice, however, most institutions follow the
WHO Guidelines on Domestic Water Quantity, Service Level and Health, which sets
fifty litres per person daily as the minimum for basic hygienic and consumption require-
ments.131

The South African Supreme Court in Mazibuko and Others v. City of Johannes-
burg adopted a different approach. One of the issues in the case concerned the installa-
tion of a pre-paid meter in an impoverished Soweto neighbourhood that allocated twen-
ty-five litres per person daily (ten kilolitres monthly per household being free of
charge), well below the WHO’s Guidelines. In keeping with earlier jurisprudence, the
Court refused to determine a minimum core, adding that the City was not under a con-
stitutional obligation to provide any particular amount of free water; rather, it was under
a duty to take reasonable measures progressively to realise the achievement of the right.
The Court found the policy to be reasonable because it charged excessive use, avoided
waste and catered to everyone’s needs, including the provision of free water for the in-
digent.132

Water must be of a specified quality, in the sense that it must be safe for consump-
tion and thus free from micro-organisms, chemicals and other substances.133 It should



moreover be accessible to individual users, both physically and economically.134 It is
not always feasible to bring water into houses in shanty towns or dwellings in remote
villages because of the lack of infrastructure. None the less, it is accepted that water
should be within reasonable walking distance, otherwise physical accessibility is essen-
tially denied. The CESCR emphasises that water must be ‘affordable for all’, not neces-
sarily free for all. This is subject to several reservations. First, there exists a ‘special
obligation’ to provide water and sanitation to those who cannot afford them, including
marginalised and vulnerable groups.135 Secondly, the concept of affordability means
that water charges may be set in such a way that higher- and middle-income people sub-
sidise those on lower incomes, with a view to the latter enjoying water free of charge or
at very little cost.136 This is the case, for example, with the Chilean Law 18,788, where
the subsidisation of water is assessed on the income of households.137 States can addi-
tionally minimise water prices by the adaptation of low-cost techniques and technolo-
gies.138 Finally, the price of water should not be susceptible to commodity-like fluctua-
tions or the interventions of private water providers139 and thus must be treated as a
public good.

The obligation to provide water of a decent quality and quantity to all people is
meaningless if states are not under compulsion to protect the environment where
potable water is found. More so, states are responsible for preserving and augmenting
their water resources so that they can be available for future generations.140



Case Study 9.3  The Deprivation of Water Rights as Cruel and Inhuman
Treatment

In Mosetlhanyane and Others v. Attorney-General (Kalahari Bushmen case),1
the Botswana Court of Appeal was confronted with a claim by a group of Kala-
hari bushmen who had occupancy rights over an arid land but who were not
permitted by the government to extract underground water. In fact, a mining
company had originally dug a deep hole in the area, which once abandoned
was fitted with a pump and had since been used by the indigenous group for
extracting underground water, this being their only source of water. The gov-
ernment recognised, albeit reluctantly, that although the indigenous group pos-
sessed occupancy rights,2 all underground streams were public property and
were not subject to unilateral use, even by the land’s super-adjacent occupants.
In court it was shown that the lack of water had caused a number of maladies to
the bushmen. The Court cited with approval General Comment 15 of the CE-
SCR and held that it was irrational for one to possess occupancy rights but not
water rights, especially if no other water is available, in which case the person
was effectively denied his right of occupancy. As a result, the bushmen were
granted water rights in a quantity that was necessary for their needs.

The Court went on to invoke article 7(1) of the Constitution, which pro-
tects all persons from inhuman or degrading treatment. It held that the depriva-
tion of water to a population lawfully occupying land which was arid amounted
to such treatment and ordered the authorities to restore the applicant’s pump.

1 Mosetlhanyane and Others v. Attorney-General (Kalahari Bushmen case)
(Botswana) (2011).

2 The group’s occupancy rights were recognised a few years prior in Sesana
and Others v. Attorney-General (Botswana) (2006).

9.11 The Right to Education
Education and its availability raise two practical issues. First, while the provision of
quality education is expensive, no meaningful development can be achieved without it.
The lack of education is a particular characteristic of those living in extreme or moder-



ate poverty. The US Supreme Court in its landmark case of Brown v. Board of Educa-
tion noted that ‘it is doubtful that any child may reasonably be expected to succeed in
life if he is denied the opportunity of an education’.141 Secondly, without a quality edu-
cation most civil and political rights are meaningless. Freedom of expression, assembly,
democratic governance and others can only be realised if the rights-holders are capable
of understanding and pursuing their rights in the first place. Since the drafting of article
13 of the ICESCR on the right to education, a number of controversies have arisen.
Chief among these is the spiralling cost of public education, particularly in an era of fi-
nancial constraint, which has caused many nations to partially privatise elements of
their educational system or otherwise introduce direct and indirect user fees. Other con-
troversies include discrimination in the quality of education provided to vulnerable
groups, which leads to their social exclusion.

Besides the ICESCR, the right to education is enshrined, among others, in article
17(1) of the ACHPR, articles 3 and 13 of the San Salvador Protocol, article 2 of Proto-
col I to the European Convention on Human Rights (ECHR), article 11(3) of the 1999
African Charter on the Rights and Welfare of the Child, article 5(e)(v) of the In-
ternational Convention on the Elimination of All Forms of Racial Discrimination
(ICERD), article 28 of the CRC and article 8(1) of the Declaration on the Right to De-
velopment. Moreover, the preamble to the UNESCO Constitution elevates education to
a sacred duty because it leads to the achievement of dignity, understanding of peoples,
development and the exchange of ideas and knowledge. All of these instruments to a
large degree converge as to the projected aims and objectives of education, which also
determine its quality. Thus, education must be directed towards the full development of
the human personality, human dignity, enable persons to effectively participate in a free
society and promote understanding between all groups and nations. In more recent
years, two further elements have been recognised by the CESCR as inherent to this
process: gender equality and respect for the environment.142

Education is distinguished on the basis of three layers, each corresponding to a
more advanced level of study, namely primary, secondary and tertiary (or university)
education. In between these there are several sub-categories, particularly basic, techni-
cal or vocational education. Article 13(2)(a) of the ICESCR expressly stipulates that
primary education should be universal, without discrimination, and provided free of
charge irrespective of a country’s financial situation.143 This is an immediate, not a pro-
gressive duty, despite the fact that public resources in the form of teachers’ salaries,
school buildings and books are required.144 Yet even if governments secure all the ne-
cessities for free education, a number of marginalised children may still be excluded
through indirect costs.145 For example, physical inaccessibility will naturally hinder
children living in remote areas from travelling to school several miles away. The same
is true of schools demanding specific uniforms and books, the cost of which burdens
those families who cannot afford them. The CESCR noted in respect of Paraguay, for
example, that because many rural schools do not have adequate, separate toilet facilities
for each sex, this has a deterrent effect on school attendance among girls and



teenagers.146 Finally, the universality of primary education means that states must take
appropriate measures to compel all children to attend primary school, despite the mis-
givings of their parents, whether because children are considered breadwinners or be-
cause of gender discrimination, in addition to cultural practices and beliefs. Although
the CESCR has explained that primary education must ‘take into account the culture,
needs and opportunities of the community’,147 this should not be used as a guise for so-
cial exclusion. Consider a situation where the children of a marginalised ethnic minority
within country X are given free education only through their minority language, but not
in the dominant language. Although this might seem to satisfy the cultural needs of the
minority, it perpetuates the social exclusion of the group’s new generation and its con-
tinued marginalisation.148 This is why it is imperative that minority members receive a
broad education equal to that of the majority,149 unless the difference in treatment is
based on objective and reasonable justification.150

As far as secondary and university education are concerned, article 13 of the ICE-
SCR makes some practical distinctions. Unlike primary education, which must be com-
pulsory and universal, secondary education is to be made generally available and acces-
sible to all, but its fee component is subject to progressive, as opposed to immediate,
realisation. University education must equally be made accessible to all, but unlike the
other two layers there does not exist a general right to higher education. Rather, accessi-
bility is assessed by capacity alone, which is measured by a degree of competition be-
tween candidates. Although states are under an obligation to progressively abolish fees
in public universities in accordance with article 13(2)(c) of the ICESCR, this should not
be given a restrictive interpretation. In countries like the UK, which have introduced
significant higher education fees, prospective students are not required to pay upfront
and are eligible for low-interest, subsidised loans that also cover their accommodation
and maintenance. These loans are repayable only when students start earning an average
salary. The fees in this case, although clearly retrogressive, link education with a guar-
antee of employability and should not be viewed as an absolute denial of higher educa-
tion rights.

9.12 The Right to Food
Despite human advances in sciences, close to one billion people currently suffer from
under-nourishment.151 This number is staggering if one considers that under-nourish-
ment exists when caloric intake is below the minimum dietary energy requirements
(MDER) and is essentially a synonym for hunger. This situation is unjustifiable because
the global food crisis is not the result of food shortage; rather, it is the result of poor
availability and accessibility on account of socio-economic factors. Food crises, also
described as famines, began to receive media attention in the late 1970s and were origi-
nally viewed from a humanitarian perspective. Essentially, the international community



undertook an anti-hunger role through the provision of relief shipments to the destitute.
However, from the mid-1990s onwards it became evident that a combination of sharp
population increases, climatic change, commodification of agricultural produce, uneven
trade liberalisation in the agricultural sector and poor crop management and sustainabil-
ity had led to soaring food prices beyond the reach of the poor. The problem could no
longer be handled through anti-hunger policies, but instead required a holistic approach
to the question of food accessibility and availability.

This holistic approach is encapsulated in the right to food, which is articulated in
article 11 of the ICESCR.152 There are two strands to this entitlement. In its generic
form the right to food is derived from the right to an adequate standard of living, where-
by food must be available ‘in a quantity and quality sufficient to satisfy the dietary
needs of [all] individuals, free from adverse substances and acceptable within a given
culture’, while at the same time its availability must be sustainable and should not inter-
fere with the enjoyment of other human rights.153 Thus, food need not necessarily be
dispensed by the state for free, but the state is under a concrete obligation to take all
means at its disposal to make food affordable and available to all with a view to secur-
ing a dignified life.154 States are certainly able to increase food production by, among
other things, subsidising small-scale farming, as well as decreasing the cost of food
through the elimination of taxes and tariffs on basic foods. In addition, as already dis-
cussed, they can impose a tax on the wealthy to offset the residual cost of food produc-
tion in favour of the poor. Equally, apart from its positive obligations, the state should
refrain from action that removes existing access to food, particularly mass displace-
ment, introduction of toxic substances into the food chain and others of a similar
nature.155 In the Ogoniland case, for example, the Nigerian government had allowed
foreign oil companies to take over the land occupied by the Ogoni, thus leading to wide-
spread land and water contamination and expulsion through terror tactics. All of this re-
sulted, as the ACHPR pointed out, in the violation of the Ogoni’s right to food.156

Strategic litigation concerned with the right to food in the developing world challenges
the soundness of food and agricultural concessions to foreign investors in situations
where local communities rely on those resources for their survival.157

The other component of the right to food is the right to be free from hunger, articu-
lated in paragraph 2 of article 11 of the ICESCR. Although this provision largely de-
scribes the measures required of states unilaterally and collectively, the right to be free
from hunger has been viewed by the CESCR as a minimum core obligation as follows:

Every state is obliged to ensure for everyone under its jurisdiction access to the
minimum essential food which is sufficient, nutritionally adequate and safe, to
ensure their freedom from hunger.158

The right to be free from hunger best addresses the plight and food needs of peoples and
populations. First, it requires states to plan ahead by, for example, improving methods



of production or introducing appropriate food conservation on the basis of scientific
knowledge.159 Its second dimension entails the urgent distribution of food to those who
are destitute and in circumstances where food is inaccessible. Such situations are typical
not only in the aftermath of an earthquake, tsunami or other natural disaster, but also
where people have been displaced or are habitually excluded from enjoying food. This
latter category is usually forgotten by governments on account of their low socio-eco-
nomic status – coupled with a complete lack of basic education – which means that
whatever their personal circumstances they possess little, or no, voting power.

The Rajasthan Hunger case160 is instructive of this particular dimension. As an in-
troduction to the case it should be pointed out that India and China account for 40 per
cent of the world’s undernourished population.161 In terms of actual numbers, 200 mil-
lion Indians fall within this category and it is not surprising that in their majority they
comprise Dalits (‘untouchables’), women, poor tribal communities, children and other
vulnerable populations living on the fringes of society. It is estimated that up to 2 mil-
lion children die every year in India as a direct or indirect result of under-
nourishment.162 By 2001 a growing number of hunger-related deaths were unfolding in
Rajasthan, despite the existence of sufficient food supplies in nearby government stor-
age. In fact, the food was left to rot and was reportedly in the process of being eaten by
rodents. The underlying government indifference and poor management was found by
the Indian Supreme Court to violate the constitutionally recognised right to life (article
21) as read against the directive principle on nutrition contained in article 47 of the
Constitution. The government not only refused to implement the Indian Famine Code,
which permitted the release of grain stocks in situations of famine, but further argued
that it did not have sufficient resources as a result of the crisis. The Court naturally dis-
missed all these arguments and went on to issue several directives to the authorities de-
manding that they identify beneficiaries and make food accessible to them.163

A similar result was reached by the Colombian Constitutional Court in the Abel
Antonio Jaramillo case.164 There, thousands of internally displaced persons were left
without any assistance by the Colombian authorities, including food. The Court held
that the exposure of these people to conditions of food deprivation, among others, was a
violation of their right to food, the minimum requirements of which the state was under
an obligation to provide to all in need. It went on to request the authorities to formulate
an adequate plan to assist the victims. In similar fashion, the Supreme Court of Nepal in
a judgment issued in April 2011 examined the plight of several districts facing acute
food shortages with an estimated under-nourished population of 300,000. While reaf-
firming the constitutional right to food, it held that the state must take every available
measure to protect its citizens from food scarcity caused by natural disaster.165

The right to food should be examined by reference to two important international
efforts to boost global food supplies and prevent hunger. These consist of the 1996
Rome Declaration on World Food Security, reviewed thereafter through a series of
World Food Summits (WFS) organised by the FAO and the UN’s SDGs. Some coun-



tries have criticised the absence of any mention of the root causes of global food insecu-
rity from FAO summits and declarations, particularly the impact of agricultural subsi-
dies on poor farmers, the conversion of grains and cereals into fuel, the consequences of
financial speculation on food prices and the imposition of conditionalities on developing
nations. Indeed, developed nations are disinclined to discuss such issues in the context
of food security alone and prefer to incorporate them in the agenda of the World Trade
Organization (WTO).

A significant achievement of the 2002 WFS was the subsequent endorsement in
2004 of a set of Voluntary Guidelines on the Progressive Realisation of the Right to Ad-
equate Food in the Context of National Food Security. The importance of the guidelines
lies in the fact that they were endorsed by all WFS not only as a matter of policy but
also as pledged targets. Increasingly, they are also relied on by governments and the
courts. The aforementioned Nepalese Supreme Court judgment seems to have been in-
fluenced by several sections of the guidelines.



Questions

1. If a state has inadequate water resources, is it justified in rationing wa-
ter to its people even slightly below the minimum threshold stipulated by
the WHO?
2. Free-market economists argue that states should not intervene in the
running and operation of markets because this does not allow them to
reach their full potential, which in turn would create numerous benefits
for societies. Critically discuss, with reference to the global surge in food
prices which exposes three-quarters of the world’s population to acute
food deprivation although there is enough food for everyone.
3. There is an inherent tension between the values protected under intellec-
tual property law (i.e. the property rights of the inventor) and the right of
the sick and suffering to life-saving medicines in accordance with the right
to health. Discuss.
4. Why is it important that benchmarks be agreed to by the target state
and adapted to its particular circumstances?
5. When dealing with private actors that dispense in substance those ESC
rights guaranteed by the state (for example, water and sewerage, private
social security and health care) are the remedies available under human
rights law more effective for the victims? It may be argued that if victims
were assimilated to consumers clearly enjoying the pertinent ESC rights
they could turn against the providers of services on the basis of both con-
tract and tort. In this manner they could enforce their rights directly
against the ‘violators’. Discuss.

9.13 Cultural Rights
All rights encompass a cultural dimension and it is within this that all rights must be im-
plemented. It should be noted, however, that practices perpetuating inequality and
which are antithetical to universal notions of rights have no place in human rights dis-
course, even if branded as cultural. The existence of cultural rights as such presupposes
both a ‘culture’ or ‘cultures’ and the notion of ‘cultural identity’. When we talk about
the mores and norms associated with a grouping of individuals (society or social sys-
tem) what we are really investigating is the culture of the group. Culture, in its anthro-
pological sense, consists of a set of shared meanings communicated by language or oth-



er forms (e.g. symbols) between group members.166 The role of the anthropologist is to
first ‘discover’ these shared meanings and then translate them into (same, similar, ap-
proximate or other) concepts which the observer clearly understands. In its more narrow
sense, it comprises cultural (group) identity as a way of life and intangible heritage.
‘Cultural identity’ may be understood as ‘the sum of all cultural references through
which a person, alone or in community with others, defines or constitutes oneself, com-
municates or wishes to be recognized in one’s dignity.167 Its meaning and scope has
been the subject of debate. It is perhaps for this reason that a right to a cultural identity,
although ‘extensively discussed’ at least since the early 1980s at UNESCO level,168 has
never been explicitly guaranteed in international human rights instruments. Intangible
heritage, on the other hand, has been held to include the arts, native languages, litera-
ture, food, cult, religious traditions, traditional medicines, textile arts and others of simi-
lar nature.

The scope of ‘cultural rights’ has initially orbited around the right ‘to take part in
cultural life’, guaranteed in article 15(1)(a) ICESCR.169 The meaning of ‘cultural life’
has evolved over time. In the 1950s, shortly after the UN specialized agency on the pro-
tection of education, science and culture (UNESCO) was created, international efforts to
protect ‘culture’ have been confined to the protection of education and the preservation
of cultural assets. Debates on cultural identity have been scarce, and even when present,
focused primarily on ‘race’.170 It is only in the late 1990s that the need to protect identi-
ties in the sense of ‘being different’ became more visible within the international human
rights discourse, encompassing other potential grounds for discrimination such as reli-
gion, disability, gender or sexuality. Regional human rights bodies have contributed to
the empowerment of cultural identities, dotting them – to some extent – with justiciabil-
ity. Symonides argued in 1999 that the scope of cultural rights depends on the very
meaning that one offers to the term culture: culture may be perceived as ‘creative artis-
tic and scientific activities’ as well as, in a broader sense, ‘the sum of human activities,
the totality of values, knowledge and practice’.171 Yet, under international law, only five
human rights are expressly labelled as ‘cultural’: the right to education; the right to par-
ticipate in cultural life; the right to enjoy the benefits of scientific progress and its ap-
plications; the right to benefit from the protection of the moral and material interests re-
sulting from any scientific, literary or artistic production of which the person is the au-
thor, and the freedom of scientific research and creative activity’.172

The IACHR has developed a pioneering jurisprudence in relation to indigenous
cultural rights,173 as has the IACtHR,174 while the 2016 American Declaration on In-
digenous Rights has been a unique instrument affirming ‘the right of indigenous persons
to their own cultural identity and cultural heritage’.175 The ECtHR has underlined the
importance of minority cultural identities for the preservation of cultural diversity – and
this, despite the a priori exclusion of cultural rights from its mandate. By way of exam-
ple, in relation to several joint cases related to Roma evictions by the British authorities
the Court underlined the importance of cultural diversity and pluralism within society



by stating that the preservation of cultural diversity ‘is of value to the whole
community’.176 More recently, in relation to the rights of the Polish minority of Upper
Silesia, the grand Chamber of the Court hailed cultural diversity and minority con-
sciousness, by stating that ‘pluralism is also built on the genuine recognition of, and re-
spect for, diversity and the dynamics of cultural traditions, ethnic and cultural identities,
religious beliefs, artistic, literary and socio-economic ideas and concepts’ and that ‘the
harmonious interaction of persons and groups with varied identities is essential for
achieving social cohesion’.177 ‘Cultural identities’ in the UNESCO Convention on the
Protection of Cultural Diversity (2005) play a central role, especially in connection to
the preservation of cultural diversity and an entitlement to receive quality education.178

This said, several developments in international human rights law have resulted in
the ‘enlargement’ of cultural rights. The ‘right to participate in cultural life’, in particu-
lar, has been gradually interpreted so broadly as to include a right of ‘access to and en-
joyment of cultural heritage’. This is precisely the case with article 15 paragraph 1(a)
ICESCR as a starting point that guarantees the right to participate in cultural life. This
development coincides with the adoption of General Comment 21 by the CESCR179 in
which it acknowledged a right of access to cultural heritage in article 15 ICESCR.180

Such recognition is significant given that the protection of cultural heritage was already
encompassed in the process of periodic review in relation to article 15 ICESCR – espe-
cially the ‘promotion of awareness and enjoyment of the cultural heritage of national
ethnic groups and minorities and of indigenous peoples’.181

But why are cultural rights important? Clearly, they empower human rights dis-
course. The cultural dimension of human rights law enhances their indivisibility and in-
terdependence. This includes the understanding that challenges for human rights are
substantially different in various parts of the world. Freedom of expression and censor-
ship are paradigmatic of the variety of cultural issues raised by an appreciation of cul-
ture. For instance, what is the meaning of freedom of expression, or of the arts, in those
states that fully control the media or those that systematically impose restrictions? What
is the impact on rights when poverty impedes knowledge, or when the absence of li-
braries, cinemas, or museums hinders cultural exchange and the diffusion of artworks?
Equally, what is the impact on rights in states that systematically impose restrictions on
the arts and literature, or worse, when dissident (or simply non-conformist) artists im-
pose self-censorship or are forced into exile?

Cultural rights further empower individuals and groups, particularly disadvantaged
groups, as right holders of cultural rights – even in respect of primarily individual rights
(such as the right to the arts). This freedom of the arts includes the right of the public to
access the arts; access to culture for all, or a culture of one’s choice; consultation and
participation in cultural activities.

Finally, it should not be forgotten that the promotion of cultural diversity and ac-
cess to culture contributes to understanding cultural and religious diversity, which in
turn can lead to the elimination of ‘cultural conflicts’ that have appeared as ‘global con-
troversies’. In fact, due to its social and symbolic functions, as well as its increased ca-



pacity to communicate ideas, visual art and other forms of figurative representation con-
stitute extremely fertile ground for the expansion of cultural conflicts. By way of illus-
tration, controversies involving religious beliefs have been pivoting around objects of
either artistic or sacred significance: the Christian crucifixes in the case of the Italian
public schools, minarets in the case of Switzerland, headscarves in France and the deni-
grated copies of the Qur’an in Germany have all served as symbols in debates over cul-
tural and religious identities. Access to culture may ultimately serve to emphasise our
common heritage rather than differences. Moreover, empowering cultural rights as a
whole could potentially offer a more sustainable solution to the debate over freedom of
expression and religious sensibilities and contribute to ‘cultural peace’.182
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10.1 Introduction



Rights pertaining to groups, as opposed to individual members thereof, are
also known as collective rights or solidarity rights. However, not every con-
ceivable group possesses such rights by the mere fact that it is organised as
a collective (for example, political parties, activists, persons with disabili-
ties and others are not endowed with collective rights). Rather, collective
rights are limited to particular groupings and are typically conferred by
treaty, soft law or customary international law. They are premised on the
rationale that certain entitlements are meaningless outside the group and
that their justiciable character is dependent on the group’s continued exis-
tence and coherence. Thus, the notion of statehood is redundant without a
stable population that wishes to form a nation, and it is exactly in this popu-
lace, through its duly appointed representatives, that the state finds expres-
sion. As a result, the powers of the state are vested in its people and it is
natural that they be endowed with entitlements that cannot be conferred on
discrete individuals. By way of illustration, although the right to elect and
be elected is meaningful in its personal dimension, the choice to form, se-
cede or unite with another state cannot be exercised individually. Instead,
such decisions are best taken by the affected collective acting as a single
corpus in accordance with predefined rules. General international law in-
forms a large part of the discussion on group rights, albeit, as will become
evident, human rights considerations have increasingly been viewed as cen-
tral to the rights of peoples.

This chapter will analyse the right of self-determination in respect of
its external and internal dimension, the rights of minorities and the rights of
indigenous peoples. Self-determination is the point of reference for any dis-
cussion of indigenous and minority rights, although it is far broader than
both of these. Minority rights in turn are not considered collective entitle-
ments in relevant international human rights instruments. None the less, as
the reader will come to appreciate, they are not altogether devoid of a col-
lective character. Indigenous rights are largely based on soft law and some
of their fundamental premises (for example, land rights) are hotly disputed
by interested states. Yet it is indisputable that the international community
recognises that the vulnerable status of indigenous peoples necessitates a
distinctive approach based on the adoption of measures that allow the
preservation of their culture and traditions, while on the other hand helping
them to develop, whether technologically, financially, educationally or oth-
erwise. Group rights are controversial primarily because they give rise to



questions of ‘us’ and ‘others’ in addition to challenging traditional notions
of state sovereignty.

10.2 The Nature of Collective Rights
The existence of collective rights is not self-evident. International law is
rather hesitant to grant particular rights to groups as such, not because it re-
fuses to acknowledge their distinct identity, but because states are wary of
the effects of collective entitlements. There is also the argument in favour
of the individualisation of rights in order to offer protection and remedies to
the immediate victim. For example, the killing by police forces of a pro-
testor may be perceived as a violation of the victim’s right to life, as well as
an attack on the protestors as a whole. Whereas human rights law would
view the attack against the protestors as a violation of their freedom of ex-
pression or the right of peaceful assembly, it could not possibly render all
protestors victims of the unlawful killing as this would, at the very least,
hamper the family of the deceased in seeking its rightful redress. Moreover,
although not impossible, it is difficult to collectivise freedom of expression
and assembly in those cases where the participants do not share more or less
the same ideas, beliefs and characteristics. Even so, there is no guarantee
that all participants will wish to subsume their individual entitlements into a
more impersonal group entitlement. This was certainly the underlying ratio-
nale in the construction of the International Bill of Human Rights, which
was criticised by developing nations for its perceived Western bias in
favour of the individual to the detriment of the person’s community. The
critique is that although the idea of individually justiciable rights is attrac-
tive because it is not dependent on the actions or omissions of other actors
(for example, clan leaders), in fact the separation (or distinction) of the indi-
vidual from the group reduces the power and protection offered by the
group. This Western bias, it is further argued, is evident from the fact that
the International Bill of Human Rights wholly disregarded the centrality of
interdependence inherent in community life in the developing world. It is
no wonder, therefore, that the African Charter on Human and Peoples’
Rights (ACHPR) has, in addition to self-determination, included a signifi-
cant list of solidarity or collective rights. These include the right to contin-



ued existence (article 20), the right to development (article 22), the right to
peace and security (article 23) and the right to a generally satisfactory envi-
ronment (article 24).

The debate on collective rights is far from over in international human
rights discourse. Three broad types of collective entitlements may be distin-
guished: those stemming from the right to self-determination, those re-
quired for the protection of non-majority group members and others predi-
cated on the collectivisation of certain individual rights. Collective rights
based on self-determination presuppose the existence of a group with com-
mon characteristics centred around actual or potential forms of statehood,
underpinned by the concept of peoples. The protection of peoples is
achieved through rights, as well as through international criminal justice
mechanisms. The crime of genocide, for example, constitutes an indirect
way of protecting the right to life of the target group’s members. Their hu-
man rights dimension is justified by the fact that the benefits from the rele-
vant entitlement produce no conflicts between individual members of the
group. For example, the right to development and the right of peoples over
their natural resources concern values that produce benefits for all and
which are not susceptible to individual ownership to the exclusion of others.

On the other hand, groups that do not qualify as peoples (i.e. non-ma-
jority groups) cannot obviously rely on entitlements stemming from the
right to self-determination. Although the welfare interests of such groups,
including minorities and indigenous peoples, cannot possibly conflict or
harm the welfare of the majority, until recently there was strong opposition
to the granting of collective entitlements. It was feared that such entitle-
ments would ultimately lead to claims of self-determination by the non-ma-
jority group. In reality, the collective entitlements of such groups are guar-
anteed either by the granting of individual rights – as is the case with article
27 of the International Covenant on Civil and Political Rights (ICCPR) – or
through policy initiatives that do not possess collective normativity. LBGTI
persons, for example, can rely on non-discrimination where their rights
have been affected as a result of their sexual orientation. LGBTI persons do
not, however, possess distinct justiciable group rights. The non-majority
groups discussed in this paragraph enjoy different levels of protection under
human rights law, with indigenous peoples generally deemed to possess a
group entitlement, despite the absence of hard law.



The collectivisation of individual rights towards achieving the welfare
of peoples is a challenging notion. It is not clear whether the right to peace,
the right to a healthy environment or the right to be free from corruption
should, from a policy, strategic litigation or other enforcement perspective,
be framed in collective terms. By way of illustration, the Indian Supreme
Court has done an excellent job of protecting the right to a healthy environ-
ment (and implicitly the environment itself) through public interest litiga-
tion based on the right to life and the right to information, without having to
construct a collective entitlement.1 From a practical perspective, the suc-
cessful outcome of an individual suit produces environmental effects for the
entire community as a result of its trickle-down effect. Although the collec-
tive rights analysed in this chapter have served their purpose well, a collec-
tive rights-based approach may not always constitute the optimum option
for the pursuit of community objectives. Collectivised individual rights may
therefore be viewed as policy objectives realised through individual rights
mechanisms, rather than as collective entitlements. This observation, how-
ever, is not meant in any way to decrease the immense utility of collective
rights.

In whatever manner collective rights are perceived and put into prac-
tice, care should be taken that they are not implemented in a way that preju-
dices the individual rights of group members. Thus, the constitutional
recognition of indigenous customary law should not be employed by chief
elders to impose discriminatory and derogatory treatment on vulnerable
members. These members should have access to adequate relief outside the
framework of customary law if they so wish. Equally, the promotion of in-
dividual rights should not be used to effectively diminish communal values
or erode particular groups. This is particularly true in cases where certain
privileges are afforded only to members of the majority, thus forcing non-
majority groups to ‘assimilate’.

10.2.1 External Self-determination

Article 1(2) of the United Nations (UN) Charter mentions self-determina-
tion as one of its purposes, in particular as a principle whose respect ensures
friendly relations between nations. The employment of self-determination
in article 1 of the ICCPR and the International Covenant on Economic, So-



cial and Cultural Rights (ICESCR) is of a different nature. It is not referred
to merely as a principle, or a means to achieve specific targets (i.e. friendly
relations); it is framed as a right of peoples. This bifurcation of the concept
into two distinct instruments reflects its historical evolution in the course of
the twentieth century.2 In the aftermath of World War I, President Wilson of
the United States of America (USA) included it (as point 6) in his famous
‘Fourteen Points’. The idea was that since the war in Europe had to a large
degree been caused by the unjust displacement of national minorities out-
side the borders of their homeland, which in turn led to abuses, lack of rep-
resentation and ultimately revolt, it was only natural that an attempt should
be made to avoid a future repetition of such injustices. Wilson, without ap-
parently a clear understanding of the ramifications, espoused the view that
any territorial settlements following the war should be ‘in the interest and
for the benefit’ of the populations concerned.3 Wilson had intimated there-
fore that the carving up of Europe should be guided not by the territorial
claims of the victors but by the self-government interests of the civilian
populations.4 That this was an unrehearsed idea is evident from the fact that
its implementation necessarily required a plethora of secessions and the cre-
ation of mini-states with an uncertain future. It is quintessentially for this
reason that Wilsonian self-determination was soon downplayed and re-
mained a mere principle of international relations until the end of World
War II.

Its elevation to the status of a right came about when the discussion on
decolonisation commenced in the General Assembly of the UN (UNGA) in
the early 1960s. There, it was agreed that peoples under colonial rule and
alien domination were entitled to self-rule and a determination of their own
political status.5 Naturally, these two dimensions of the entitlement cannot
be exercised by some members of a group to the exclusion of others and so
the right as a whole is of a collective nature and can only be exercised and
enforced as such. As a result, it requires broad consensus among the con-
stituent peoples. Of course, self-determination lends itself also to individual
entitlements, such as the right to elect and be elected,6 the right to peaceful
assembly and others. However, it is the collective entitlement that is para-
mount in the Charter and the two Covenants and it is this which is the sub-
ject of controversy and limitations by international law. To understand why
this is so, it is pertinent at this stage to distinguish between the external and



internal dimensions of self-determination. The external dimension dismiss-
es any kind of colonial or racist rule and alien domination and endows vic-
tim populations with a right to dispose of such oppressive rulers.7 It thus
prohibits all types of external interference and intervention with the gover-
nance of a territory and of its peoples.8 The internal dimension, on the other
hand, refers to the right of peoples to freely determine their own political
status and pursue their economic, social and cultural development.9 It also
encompasses the right to freely dispose of natural wealth and resources.10

The internal dimension therefore informs the political organisation of the
state based on the wishes of its people.

The external dimension is plagued by a paradox. Peoples are allowed,
on the one hand, to rid themselves of an oppressive regime, yet they are
prevented as far as possible from disrupting the territorial integrity of the
state. In between the two ends of the paradox it is accepted that oppressed
peoples are entitled to secede (and even to employ force) in their collective
pursuit of self-government. Moreover, it is also accepted that non-oppressed
peoples may demand to secede from the parent state by means of a constitu-
tionally validated plebiscite or by other agreement, as was the case with the
break-up of the Soviet Union, the independence of Montenegro from Yu-
goslavia and the secession of South Sudan from Sudan. The paradox is ex-
pressly stipulated in the Friendly Relations Declaration which allows peo-
ples in their pursuit of self-determination to ‘establish a sovereign and inde-
pendent state, [a] free association or integration with an independent state
or the emergence into any other political status’,11 as well as to seek and re-
ceive support thereof. None the less, it emphasises that none of these
entitlements:

shall be construed as authorizing or encouraging any action which
would dismember or impair, totally or in part, the territorial integrity or
political unity of sovereign and independent states conducting
themselves in compliance with the principle of equal rights and self-
determination of peoples as described above and thus possessed of a
government representing the whole people belonging to the territory
without distinction as to race, creed or color.12



This clearly suggests that although the territorial integrity of states is a para-
mount principle of international relations, it may give way in those cases
where peoples are under oppressive rule that stifles their right to representa-
tive government.

Even so, secession is not encouraged as a means of resisting an oppres-
sive regime because it is perceived as leading to instability and hence is
only sparingly ‘authorised’ by the international community in practice.13

One has to look at the process of decolonisation itself, which involved the
least possible amount of territorial dissolution, even at the expense of na-
tional and tribal homogeneity. Colonial powers (and later the newly inde-
pendent African nations) invoked the principle of uti possidetis in order for
the new entities to inherit pre-colonial boundaries and thus avoid the igni-
tion of territorial conflicts.14 From the point of view of human rights, how-
ever, this artificial drawing of boundaries created a plethora of ethnic and
tribal enclaves that were cut off from the public life of the state and which
inhibited the development of national consciousness, ultimately igniting
tribalism. Moreover, the proponents of uti possidetis paid little regard to the
demands of peoples, minorities and the ancestral rights of indigenous peo-
ples. Not surprisingly, most post-colonial governments represented only
tribal majorities or particular elites. As a result of the oppression that natu-
rally followed, numerous ethnic groups in Africa waged wars of secession
under the banner of self-determination, but the newly installed governments
consistently argued that self-determination was only applicable against
colonialism. Since colonialism had been removed, they contended that self-
determination had become moot. This argument was no doubt wrongly con-
ceived. If self-determination was destined to expire in the aftermath of de-
colonisation, this would have been expressly stated in both the UN Charter
and common article 1 of the Covenants, or would have been deleted there-
from. On the contrary, self-determination is a continuing right, the protec-
tion and promotion of which is addressed to all states at all times.

For the purposes of external self-determination it should be pointed out
that the beneficiaries of the right, designated under the term ‘peoples’, en-
compass majority groups or entire populations of states. In this sense, peo-
ples may be identified by reference to race, ethnicity, language or religion,
or typically by a combination thereof. Any other grouping that does not
comprise a majority of the population (i.e. minorities or indigenous groups)
does not enjoy the external dimension of the right to self-determination,



only its internal dimension. Simply put, minorities and sub-national groups
do not possess an entitlement (under the banner of self-determination) to
secede.15 As a result, in the absence of a constitutional plebiscite, or acute
oppression, and then only exceptionally, sub-national groups do not enjoy
the right to external self-determination, even if they constitute a numerical
majority in a particular geographical location.

10.2.2 Exceptionalism in the External Dimension of Self-
determination

We have alluded to the fact that although peoples may validly seek to vio-
lently secede from the parent state when under oppression, in practice this is
effectuated only when the international community provides its blessing.
This finds expression in the language and rhetoric of exceptionalism. The
term denotes that even though a particular situation is treated by ex-
traordinary standards that are not in conformity with the ordinary dictates of
the law, there is no departure from the law. In the situation at hand, excep-
tionalism seeks to insulate and safeguard against any instance of unilateral
secession, while at the same time providing a viable outlet to situations
where the continuity of a state is no longer feasible or desirable. Exception-
alism is thus closer to the ‘freely expressed will of peoples’ dimension of
self-determination than any other political or legal paradigm in history, de-
spite its arbitrary character and absence of all sense of legal certainty. Three
distinct sub-paradigms are identified in this book on the basis of exceptional
state practice: (1) unilateral secession of peoples from a failed state; (2)
consensual secession by means of a plebiscite or agreement; and (3)
plebiscite or agreement imposed externally in order to end long-standing
conflicts or oppressive rule.

Consensual secession is a theoretical possibility in the constitutional
arrangements of federal states,16 even though not always expressly men-
tioned, but is naturally discouraged in practice. Representatives of the
French-speaking Québecois of Canada pursued their secessionist claim by a
referendum which they ultimately lost by a slim majority. This spurred the
government of Canada to request its Supreme Court to offer an opinion as
to whether the secession of Quebec would in any event be considered law-
ful under both Canadian and international law. The Court held that although



the Constitution did not sanction unilateral secession, Canada would have
no basis for denying it to the Québecois in the event of a positive referen-
dum. The position under international law was found not to favour disinte-
gration as long as the state in question represented the whole of the people
or peoples resident within its territory, ‘on a basis of equality and without
discrimination, and respected the principles of self-determination in its own
internal arrangements’.17

The third paradigm is not readily susceptible to generalisations or pre-
dictions. It is premised on the notion that certain parts of the international
community are willing to concede that under exceptional circumstances the
persistent oppression of a people justifies secession instigated and manoeu-
vred by the international community if in this manner the oppression ceases
and peace is restored.18 No doubt, this is subject to the obvious disclaimer
that the state in question does not enjoy sufficient kudos internationally and
is largely stigmatised as a ‘pariah’. The exceptional element here is that this
paradigm has been applied to peoples (in the manner discussed above) as
well as numerical minorities. Two poignant cases are cited in support of this
concession: Kosovo and South Sudan. After many years of conflict between
the predominantly Arab Muslim Northern Sudan against the largely Christ-
ian and Animist South, an agreement was brokered in 2005 with the inter-
vention of external actors whereby the peoples of the South would decide
their political status.19 As a result, a referendum took place in January 2011
by which the South Sudanese chose to secede from Sudan proper with an
overwhelming majority of 98 per cent.

Whereas the South Sudanese clearly constitute a people for the purpos-
es of article 1(1) of the ICCPR, Kosovo Albanians do not, being a minority
among ethnic Serbians; albeit both may equally be viewed as majorities in
their respective regions. Much like the South Sudanese, the largely ethnic
Albanian population of Kosovo was the object of oppression by the post-
communist government of the Federal Republic of Yugoslavia. Following a
mass exodus of refugees and internally displaced persons in 1999 the terri-
tory of Kosovo came under international administration and control, pend-
ing a final solution on its future political status. In 2009 Kosovo declared its
unilateral secession from Serbia while still under international administra-
tion. Although its status is still not entirely clear, a number of countries ob-
jected to the legitimacy of its declared statehood and made their position



known to the International Court of Justice (ICJ), which by 2009 had been
asked to determine whether the unilateral declaration was consonant with
international law. Although the ICJ’s advisory opinion lacks real legal val-
ue, given its mere iteration that the declaration itself is legitimate20 – with-
out, however, examining whether self-determination under the circum-
stances justifies secession – the position of intervening states demonstrates
an impasse. The USA and the majority of European Union (EU) member
states, with the exception of Spain, Romania, Greece and Cyprus, have es-
poused the view that the Kosovars are entitled to secede because they quali-
fy as peoples, have expressed their will as such, in addition to their victimi-
sation during their oppression. Yet all states emphasised that this was an ex-
ceptional case that was not meant to set a precedent! Moreover, all Latin
American nations,21 as well as China,22 Russia,23 Belarus, Vietnam and oth-
ers have argued that unilateral secession is void under international law be-
cause it violates the principle of territorial integrity and in any event is not
available to minorities.

10.2.3 A Test for Sovereignty in the Era of Fiscal ‘Occupation’

A test of sovereignty must be pragmatic, based on objective criteria, and
linked to self-determination. Given that the ‘effective’ absence of sover-
eignty mirrors the impact of belligerent occupation, this will be employed
to test the effective exercise of sovereignty in the modern era. It should be
reminded that an occupation exists where territory is effectively occupied,
irrespective of whether this is admitted or disguised by legal or other means
by the occupier.24 A country is sovereign where it is effectively empowered,
without pressure or coercion, to make all policy decisions required to run
the state machinery and satisfy the fundamental needs of all its people (at
the very least), both individual and collective. Where a state’s effective
power to implement these two items is in any way curtailed or diminished
by the actions of third parties (states or international organisations), that
state is no longer sovereign. Because states can generally ward off even the
predatory acts of private actors, the latter cannot on their own diminish a
state’s sovereignty, unless they pursue their claims through another state.

A state’s policy and decision-making power is effectively curtailed
where: (1) it has been substituted in these functions by a third state or an



organ appointed by that third state or a group of states; (2) it is prevented
from taking a particular action, such as unilateral default or designing its
own debt restructuring mechanism; (3) where it is forced to violate funda-
mental domestic laws, including its constitution or the clear outcome of a
referendum; or (4) where external pressure is exerted against its govern-
ment and institutions with the aim of creating volatility and uncertainty con-
cerning its finances so that it succumbs to such pressure and the demands
behind it.25 Clearly, in all of these circumstances, the fact that a state for-
mally consents to the action stripping it of its effective policy and decision-
making power is illegitimate and also illegal.26 If sovereignty is the sine
qua non condition for statehood and thus for the existence of the communi-
ty of nations, it is inconceivable that states may validly sign away their sov-
ereignty in the manner just described. It is like saying that a person may
validly contract to sell his healthy heart because freedom of contract over-
rides any other considerations. In the same manner, governments (as agents
of their people) cannot contract out of the rights enjoyed by their people.

The conclusion to be drawn is that where a state is not sovereign, it is
either failed or under effective occupation. A failed state may be sovereign
(in the sense of empowerment) but suffer from weak institutions. A state
not truly sovereign as a result of the actions of third states, while retaining
its statehood, should be deemed as being under a sui generis occupation by
these third states or the institutions controlled by them (such as international
financial institutions). This reality deserves to be more widely recognised
and regulated by a fusion between the law of military occupation27 and the
law of state responsibility, as well as by a revised and much more human
rights-compliant international law on the responsibility of international or-
ganisations.28

The vast majority of states require financing to meet infrastructural and
other public needs. Quite clearly, a state is unable to formulate or execute
policy or indeed make internal or foreign-related political decisions without
sufficient capital and access to financial resources. To make things even
more complicated, a state’s access to (hard currency) capital is determined
by (mostly unwritten) market rules, such as the value of its sovereign bonds
in the international markets or its overall creditworthiness. Both of these
(bond value and creditworthiness) are chiefly predicated on perceptions and
conduct exercised by private actors, such as investors, lenders and credit



rating agencies.29 If a country wants to raise its financial profile in order to
attract investment or increase its external trade, it may have to enter into
agreements that are ultimately injurious to the welfare of its people, or even
to its economy and development as a whole. The WTO agreements, several
multilateral and bilateral investment treaties (BITs), and even debt relief
schemes have been effectively forced upon developing states and in most
cases, although they have increased inward investment or exports, have
caused deterioration in the living standards of their people.30

In equal measure, the economies of developing states are simply drops
in the vast oceans of volatility of international markets. They may eke a liv-
ing when their staple agricultural produce achieves a decent price, but risk
financial doom when prices drop (for whatever reason) the next year. The
same is true in respect of the volatility of international currency exchange
rates. Given, additionally, the sensitivity of international markets and their
exogenous shocks, even a negative statement by a person of authority
against the economy of another state may bring the latter into disrepute to
some degree, and as its integrity is undermined, so too will be its capacity
to borrow at low interest or sell its sovereign bonds. As a result of all these
phenomena or circumstances, it is clear that states may be prevented from
pursuing the economic and political will of their people because of their
dire economic status.

The constraints on fiscal self-determination is nowhere more evident
than in the machineries for debt relief. The Paris Club and the IMF impose
several conditionalities on applicant states in this respect. It suffices to state
here that conditionalities imposed under the Paris Club and the IMF’s High-
ly Indebted Poor Countries Initiative (HIPC) have been classified as struc-
tural or quantitative.31 Structural conditionalities require the applicant state
to undertake political, legislative and institutional reforms, whereas their
quantitative counterparts demand the achievement of macroeconomic tar-
gets, such as the reduction of fiscal deficits and the accumulation of in-
ternational reserves. It is a fiction that debtor states consent to the condition-
alities agreed with the IMF or the Paris Club. The international finance ar-
chitecture is structured in such a way that developing states or states in dis-
tress are unable to make alternative choices. By way of illustration, over-
indebted states are naturally excluded from private financial markets, or if
they are not, the interest available to them is so high that it ultimately makes



borrowing impossible. At the same time, their currency would have been
devalued to such an extent that it is internationally undesirable, and in all
probability they will suffer from a trade deficit or imbalance. States dis-
tressed in this manner, in addition to being unable to meet their domestic
fiscal needs, will be pressured by their creditors to repay their external
debts. Ultimately, in the absence of liquidity and constant pressure, indebted
states are forced to submit to their creditors’ demands in the form of condi-
tionalities. Even though these are negotiated between debtors and creditors,
there is little to no transparency involved and in practice the negotiating
power of the debtor is significantly diminished, if not outright
extinguished.32

It is clear from this discussion that states are effectively disposed of
their sovereign decision-making power as well as their ability to make fiscal
or other social policy, both of which constitute the essence of self-determi-
nation. The international finance architecture does not allow indebted states
to opt out or to effectively declare and pursue unilateral insolvency, or in-
deed design their own debt and fiscal restructuring.



Case Study 10.1  Participatory Budgeting in Porto Alegre, Brazil

Participatory budgeting (PB) is a mechanism through which the
governed have direct access to the decision-making fora that deter-
mine where and how public finances are spent, as well as the range
of taxes to be collected. There is no single model of PB and poten-
tially it could involve participation in all fiscal and budgetary mat-
ters. Its roots lie in a social experiment implemented in the wealthy
southern region of Porto Alegre in Brazil and its municipality there-
in in 1989 as a result of the election of the Workers’ Party, whose
campaign agenda was premised on democratic participation and ‘the
inversion of spending priorities’.1 The implementation of PB has
only occurred at the local government level and has since been
adopted by over 250 municipalities in Brazil and exported to over
twenty countries around the world. It is not a process that can be
achieved overnight with the mere promulgation of local laws in the
expectation that local citizenry will demonstrate a keen and sponta-
neous desire to participate in the design of a public budget. In fact, it
is a slow process whereby the active engagement of participants
must be sought from the neighbourhood level. Moreover, it is essen-
tial that the responsibilities of local governments and participants, as
well as their respective roles, be clearly delineated from the outset.
These procedures must involve a significant input from the partici-
pants and not be solely dictated or designed by the authorities.
When the rules of the game are put in place the participants and the
authorities may discuss allocation of available resources.

PB typically involves the spending of discretionary resources,
which in the case of poor municipalities could amount from zero to
15 per cent of the budget. The percentage that is allocated to discre-
tionary purposes and which is thereafter susceptible to PB has tradi-
tionally been earmarked by participants either to serve public works
or in order to address general spending policies. The participants are
derived from all walks of life and possess diverse reasons for wanti-
ng to take part in this exercise; non-governmental organisations
(NGOs) do so because of a desire to materialise their programmatic



goals; private business in order to support local commerce; and ran-
dom individuals because of a dream of social justice, among others.
In terms of actual participation, depending on how the rules of the
game have been designed, voting is cast by means of neighbourhood
representation, or simply by universal balloting.2

PB may be viewed as an ideal microcosmic manifestation of
self-determination in a very particular sector of public affairs. Can it
constitute a blueprint for broader public access in other affairs of
government, or would such participation make government unneces-
sarily cumbersome and bureaucratic? What is the ideal level of di-
rect public engagement in the decision-making processes of gover-
nance?

1 See B. Wampler, Participatory Budgeting in Brazil: Contestation,
Cooperation and Accountability (Pennsylvania University Press,
2007).

2 A. Shah, Participatory Budgeting: Public Sector Governance and
Accountability (World Bank Publications, 2007). It is worth noting
that art. 5(1) of Lome Convention IV (1990) 29 ILM 783, stipulated
that man is the ‘main protagonist and beneficiary of development,
which entails respect for the promotion of human rights … The role
and potential of initiatives taken by individuals and groups shall also
be recognised and fostered in order to achieve in practice real partic-
ipation of the population in the development process.’ This is a di-
rect reference to participatory democracy and makes a link between
the process of development and public participation in fiscal affairs.



Questions

1. UN Security Council resolution 713 (25 September 1991) im-
posed an arms embargo on the entire territory of the former Yu-
goslavia in order to prevent the warring parties from arming
themselves and protracting the conflict. As a result, however,
Bosnia and Herzegovina was unable to exercise its inherent
right to self-defence, which resulted in genocide against its peo-
ple. Is the survival of a people an integral part of the external
dimension of self-determination? If so, may it be invoked by it-
self and other states as justification for defying a Security Coun-
cil resolution of this nature?
2. The UNGA and a specially appointed rapporteur have adopt-
ed the position that the employment of mercenaries prevents
and distorts the freedom of peoples to determine their political
status, thereby impairing their right to self-determination. Do
you agree with this argument? Should a people whose authori-
tarian government employs mercenaries and flagrantly violates
human rights be allowed also to employ mercenaries in order to
pursue its self-determination claims?
3. What are the positive and negative outcomes of a policy that
provides a secessionist entitlement to all minorities and indige-
nous peoples?
4. Many countries in the developing world subject their explo-
ration and extraction contracts with foreign mining companies
to the law of contract, rather than public/constitutional law. As
a result, they claim that the terms of the agreement are confi-
dential and not susceptible to parliamentary and public scru-
tiny, lest they breach their contractual obligations. Discuss with
reference to the right of peoples over their natural resources.



10.3 Minorities as a Subject of Human Rights
There is no normative definition of the term ‘minority’ under treaty or soft
law. None the less, there is a broad consensus that it encompasses objective
and subjective elements. The objective dimension suggests the existence of
a group that constitutes a non-dominant minority of the entire population of
a country, even if its numbers are otherwise substantial. In practical terms, a
minority group amounts to at least less than half of the entire population.
Moreover, members of the group must share some characteristics, such as
race, religion, language, ethnicity or nationality. The subjective element is
less visible, but is the cohesive substance that defines and sustains the
group’s identity as such: that is, the members’ sense of belonging, which is
reflected in cultural characteristics, ultimately giving rise to group solidari-
ty.33 This solidarity ensures the continuing existence of the group, given
that even a racial minority may in time become assimilated with the domi-
nant racial group and implicitly renounce, or become oblivious to, its partic-
ular identity.34 It is accepted that the existence of a minority is not depen-
dent on the concentration of its members in specific regions; thus, they may
just as well be dispersed throughout the territory of a nation.35 A divided
Human Rights Committee (HRCtee) has expressed the view, however, that
the protection afforded under international law encompasses only minorities
within a state, not otherwise majority group members living in minority re-
gions. In the case at hand, the Committee rejected the linguistic minority
status of anglophone Canadians (otherwise an overall Canadian majority)
living among francophone Québecois (a minority group in Canada) in the
predominantly francophone region of Quebec, Canada.36 The objective
identification of minorities necessarily means that their status as such is not
inhibited by their members’ lack of citizenship37 or immigrant status. More-
over, the very fact that a country has adopted full equality laws for all per-
sons within its jurisdiction does not extinguish the objective existence of
minorities and the pertinent rights of their members.38

Once the essential characteristics of the minority group are established
one must then ascertain who can claim membership and on what grounds, if
any, such membership may be revoked. It will be demonstrated in the fol-
lowing sections that membership is a matter of personal self-identification,
albeit subject to certain limitations,39 lest any person could claim this status



and genuine group members could equally be expelled arbitrarily. For rea-
sons which will be explored below the entitlement that arises from the in-
ternational law of minorities is of an individual nature, as opposed to a
group right. This individual right, as modelled in article 27 of the ICCPR,
has been reproduced, with minor modifications, in all subsequent instru-
ments and its nature is therefore undisputed. Yet the proper construction of
this right is meaningless outside the framework of the group itself and as a
result it is a legal fiction to divorce the individual from the group. It should
be stressed that for reasons of cogency and stability only a closed number of
minorities are recognised in international law (i.e. ethnic, religious, linguis-
tic, national). This therefore excludes other non-dominant groups whose
members share a common characteristic, such as lesbian, gay, bisexual,
transgender and intersex (LGBTI), communists, members of a particular
gender and others. Such persons are protected under equality laws and in
many cases their vulnerability may require the adoption of positive discrim-
ination measures by the state.40

The current international legal framework on minority protection is
based on non-discrimination and equality with members of the majority,
while at the same time safeguarding and promoting through positive action
the minority’s distinct right to culture. The many minority rights instru-
ments, both soft and hard law, essentially express the same principles and
thus much of the analysis will be premised on the jurisprudence emanating
from article 27 of the ICCPR and the 1992 UN Declaration on Minority
Rights.41

10.3.1 The Historical and Political Context: Should Minorities be
Treated Differently from Majorities?

Not much thought is put into the idea that a distinct regime on minorities
must be adopted in domestic laws in order for the particular needs of mi-
norities to be distinguished from those of the local majorities. This argu-
ment seems rational on the face of it because it suggests the obvious: that a
vulnerable group whose cultural and other existence is threatened by the as-
similating vigour of a majority should be protected from the threat of forced
assimilation, especially where the possibility of seceding is not on the table.
Yet this assumption runs counter to certain theoretical human rights founda-



tions. Chief among these is that the ideal liberal model of rights, and state
organisation, should be grounded on the promotion of diverse multicultural
societies.42 The driving force behind diversity is that it enriches experi-
ences, beliefs, ideas, cultures, technological advancement and provides a
better understanding of the world.43 Moreover, multiculturalism has the po-
tential of contributing to the diffusion of ethnic and other differences be-
tween people and is therefore a catalyst for peace and conflict prevention.44

At the other extreme lies the state-centric notion that national cohesion and
political stability are antithetical to any imperative in favour of ethnic
diversity.

If policy-makers were to adopt the principle of multiculturalism in
their effort to construct a legal regime for minorities they would be forced
to reject the solution of autonomy because in most cases it is inherently di-
visive. Autonomy, or self-rule, would moreover signal intolerance and con-
vey the message that nothing positive can be derived from diversity. Equal-
ly, a regime of autonomy does not guarantee the absence of discrimination
by the minority against dissenting members and other minorities. In es-
sence, therefore, one would be propagating a model based on purity of
some sort, whether ethnic, racial, national, linguistic or other. This model
perpetuates mistrust and endangers fracture and the likelihood of conflict.
But are there effective alternatives to assimilation and division for minori-
ties and should multiculturalism serve as the guiding principle? Contempo-
rary practice clearly disfavours assimilation45 because it is involuntary and
carries all the hallmarks of quasi-genocide where it is pursued in a forceful
manner. At the same time there is an aversion to the forceful imposition of
multiculturalism as a general rule of international law on the ground that it
may well be opposed by the peoples of a particular nation. As a result, two
broad models have emerged depending on whether the minority is per-
ceived in its collective or from the perspective of its members:

1. autonomy, power-sharing, or other levels of self-government in or-
der to address historic wrongs, bring about federal devolution of power
or others; and
2. minority rights for each member of the group, not with a view to dis-
crimination, but in order to preserve the group’s distinct culture and
solidarity among its members.



Although autonomy and self-government regimes are less frequent, they are
none the less entrenched in numerous constitutions46 and have recently
been imposed by the international community on post-conflict nations, as
was the case with the former Yugoslavia. These regimes are tantamount to a
collective minority right because the entitlement is not addressed to individ-
ual members but to the group as such. This is, however, as far as the in-
ternational community wants to recognise collective entitlements – compa-
rable to the self-determination of peoples – in respect of minorities. Irre-
spective of, and in conjunction with, autonomy regimes, human rights law
provides individual rights to minority members. This is aptly demonstrated
in article 27 of the ICCPR which reads as follows:

In those states in which ethnic, religious or linguistic minorities exist,
persons belonging to such minorities shall not be denied the right, in
community with the other members of their group, to enjoy their own
culture, to profess and practice their own religion, or to use their own
language.

Although this clearly refers to an individual entitlement, it cannot exist in
isolation from the group (‘in community with other members of the group’)
and as the HRCtee has observed, the rights under article 27 ‘depend in turn
on the ability of the minority group to maintain its culture, language or reli-
gion’.47 This observation is nowhere more apparent than in the case of land
traditionally inhabited by minorities, as well as indigenous peoples. Such
lands containing among other things ancestral burial grounds, traditional
hunting and religious connotations may manifest a group’s culture.48 From
an anthropological perspective this type of culture represents a group’s way
of life through the communication of shared values.49 As a result, where the
group’s culture is under attack the focus on the purely individual entitle-
ment is problematic and perhaps unworkable. This is exemplified by the
HRCtee’s approach in the Lubicon Lake Band case. There, the complainant
argued that the provincial government of Alberta had expropriated land be-
longing to the Lubicon Lake indigenous group so that private companies
could mine it under a concession agreement for oil and gas. The Committee
merged the relevant issues under article 27, holding that the protected cul-
ture of a group encompasses its economic50 and social activities. Thus, if its



primary source of income were to be lost on account of an oil and gas con-
cession then the life and culture of the group would be threatened.51

The individualistic focus of article 27 of the ICCPR reflects a rather
contemporary approach. Indeed, the post-World War I peace treaties estab-
lished population exchanges along ethnic lines with a view to setting up ho-
mogeneous states. Where this was not achievable the minorities in question
were subjected to a regime of protection that was premised around a collec-
tive right. This was certainly considered exceptional and the expectation
was that this measure would be of temporary effect as a result of the minori-
ties’ gradual assimilation. By the time the Universal Declaration of Human
Rights (UDHR) was under discussion, countries with significant minorities
rejected a draft provision that would have provided a collective entitlement
to minorities on the ground that it would encourage dissension.52 This is the
rationale for the individualistic model introduced by article 27 of the
ICCPR.

More importantly, the entitlement enshrined in article 27 constitutes a
sui generis right to a community identity and is not the by-product of other
pertinent rights in the ICCPR. Despite the language in article 27 denoting a
negative obligation on the part of the state –‘shall not be denied the right’ –
the HRCtee has expressly emphasised the positive obligation of states, not-
ing that:

Positive measures of protection are, therefore, required not only
against the acts of the state party itself, whether through its legislative,
judicial or administrative authorities, but also against the acts of other
persons within the state party.53

The adoption of positive measures, in addition to ensuring the application
of non-discrimination, was recognised as early as 1935 by the Permanent
Court of International Justice (PCIJ) in its advisory opinion on Minority
Schools in Albania. The Court held that Albania was under an obligation to
‘ensure for the minority element suitable means for the preservation of their
racial peculiarities, their traditions and their national characteristics’, which
entailed facilitation of the right to establish and control ‘charitable, religious
and social institutions, schools and other educational establishments, [in-



cluding] the right to use their own language and to exercise their religion
freely therein’.54

10.3.2 Membership Rights

It has already been stressed that the existence of a minority is a matter of
fact and not the subject of a legal or administrative determination. This
leaves open two important questions. (1) Can anybody validly claim mem-
bership to a minority group? (2) Are minorities at liberty to definitively
self-designate every element of their status? The first question should in
general terms be answered in the negative. A person may claim member-
ship of a minority group, with special privileges and protection thereof,
only if he or she possesses the objective criteria attributable to the group
and has partaken in its distinct culture since birth. This excludes persons
who have acquired the distinct feature of the group, where possible, after
birth but have no direct cultural link with the group. By way of illustration,
a German fluent in the Basque language may be validly excluded from the
special status offered to the Basque minority in Spain. This exclusion may
come from both the group itself, as well as the state. Neither the group nor
the state, however, possesses the authority to deny outright membership to
persons born within the group but who for various reasons have left the
communal space of the group. A person does not lose his or her lawful mi-
nority identity by reason of a conscious departure from the group for what-
ever reason. Rather, such departure may only affect the ability of the person
to enjoy certain rights offered only to members living within the group’s
communal space during that person’s absence.

In the Lovelace case, which concerned the right of indigenous women
to rejoin their tribe, the applicant was a female member of the indigenous
Canadian Tobique band who was born in the band’s reservation. As a result
of her marriage to a non-Indian she ceased to enjoy membership in accor-
dance with article 12(1)(b) of Canada’s Indian Act. Following her divorce
the applicant was prevented from returning to her parents in the reserve and
argued that she was effectively denied the cultural benefits of living within
the community, the right to a home and the right to her minority identity. In
this tug-of-war between the wishes of the group and individual self-identifi-
cation the HRCtee naturally favoured the latter. It held that:



Persons who are born and brought up on a reserve, who have kept ties
with their community and wish to maintain these ties must normally be
considered as belonging to that minority within the meaning of the
Covenant. (emphasis added)55

The Committee’s use of the word ‘normally’ suggests that situations may
arise where the severance of a former member from the communal space of
the group may be justified, especially where this is ‘reasonable or necessary
to preserve the identity of the tribe’.56 Thus, persons whose ancestors fled
the group may reasonably be excluded where their large numbers and mod-
ern lifestyle would endanger the continued enjoyment of the group’s tradi-
tional existence. The group’s protected existence need not only concern the
preservation of its traditional lifestyle, but also its financial well-being.

The HRCtee has long maintained a distinction between the prohibition
of denying group membership where objective criteria are met, and the law-
ful withdrawal of membership rights to those who live outside the group’s
communal space. In the Kitok case the complainant was a native Saami of
Sweden whose family had herded reindeer for over one hundred years and
had inherited breeding rights in the Sorkaitum village. However, under
Swedish law a person loses his breeding rights if engaged in any other pro-
fession for a period of three years. The HRCtee accepted the rationale of the
Swedish government in introducing this legislation, its purpose being to im-
prove the living conditions of those Saami for whom reindeer husbandry
constituted their primary income.57 Effectively, if all Saami were allowed to
occasionally engage in reindeer husbandry they would be denying those
making a living from it of their future existence, bearing in mind that this
activity was an ‘essential element in the culture of the ethnic community’.58

This was therefore a reasonable curtailment of the particular entitlement for
the continued viability and welfare of the community as a whole.59 The
Committee emphasised, however, that such a measure did not and could not
have the effect of stripping an ethnic Saami of his or her identity.60

Let us now discuss the other question posed at the beginning of this
section. Is it open to a minority to designate its status in accordance with the
wishes of the majority of its members? By way of illustration, the Treaty of
Lausanne described the community living in the north-eastern region of
Greece, Thrace, as a Muslim minority. The majority of this community has



long desired to be designated as an ethnic Turkish minority, something
which Greece had strenuously resisted, not only because of the Lausanne
Treaty, but also on account of the fact that this community encompassed a
considerable number of Pomaks and other Muslims who did not view them-
selves as Turks. Given the objective identification of minorities under in-
ternational law it is artificial to deny the existence of a Turkish minority to
those members of the Muslim community who identify themselves as
such.61

It would be impractical to list all the range of protective measures that
are affordable to minority members under human rights law as these will
vary from situation to situation. The rationale of this body of law, however,
is predicated on the axiom that forced assimilation is unacceptable. Minori-
ty protection itself is grounded on four pillars: protection of the existence,
non-exclusion, non-discrimination and non-assimilation of minorities.62

The necessary corollary to these requirements is the obligation to respect
cultural pluralism through positive action that promotes the distinctive cul-
tural traits of the group internally (for example, by establishing minority-
language schools) as well as more broadly within the country.63 The extent
to which a minority culture is accepted, respected and celebrated by the ma-
jority is dependent on conscious affirmative action and not hortatory leg-
islative drafting. The non-exclusion of linguistic minorities, for example,
may be achieved by recognising their language among the official lan-
guages of the state, or by requiring public authorities to employ it when
dealing with minority members. Switzerland has granted official status to
all four languages spoken by various groups on its territory.64 Section 6(1)
of the South African Constitution of 1996 has gone even further, granting
official status to eleven languages and in addition promoting the languages
commonly used by ethnic minorities in the country.65 Of course, the offi-
cialisation of all minority languages is an expensive venture which stretches
the resources of the state and is not viable everywhere. As a result, article
3(2) of the 1992 Spanish Constitution makes minority languages official
only at the regional level.

Even so, given that minority members are generally among the most
vulnerable populations of all nations,66 there is a danger that an incessant
preservation of the group’s distinct culture among group members may ulti-
mately isolate the members from any sort of advancement. By way of ex-



ample, if a state places minority children in separate classes because they
lack command of the dominant language, something common in European
nations with Roma populations, but fails to apply this policy to all children
with similar language deficiencies, it is discriminating against the group.67

Offending states typically contend that Roma children with poor language
skills are unable to attend ordinary classes and that they are privileged to be
taught in their own language until they catch up. Where educational policies
prevent minority children from commanding the dominant language and the
country’s culture alongside majority children, there is a heightened risk of
grooming an estranged generation with limited skills and qualifications,
thus leading it to poverty and social exclusion.68 This is why it is imperative
that minority members receive a broad education equal to that of the major-
ity,69 unless the difference in treatment is based on objective and reasonable
justification.70 Preservation of a minority’s culture and lifestyle does not
mean that the state should allow group members to subsist on the fringes of
society. Culture is not a synonym for backwardness or under-development.
Thus, states are under an obligation to educate minority children, even if
their parents are of a contrary view. Equally, the European Committee of
Social Rights (ECSR) has repeatedly noted in respect of the Roma and
Traveller communities that their particular situation must be taken into ac-
count by states. As a result they should not be allowed to live in substan-
dard conditions without access to health or sanitary services simply because
they are nomadic peoples.71

In equal measure, the law applicable to minority members (chiefly
arising under a treaty intended to confer on them particular rights) should
not be construed as something that one may not freely depart from, if it is in
their very best interests to do so. In Molla Sali v. Greece, the applicant, a
member of Greece’s Muslim minority of Western Thrace, had concluded a
will before a civil notary just before the death of her husband. The will ex-
cluded the deceased’s two sisters, who claimed that recourse to a civil no-
tary was contrary to the personal (Islamic) law of minority members under
the 1923 Treaty of Lausanne. The ECtHR emphasised that denying mem-
bers of a religious community to exit the minority’s legal constrains and re-
sort to regular law has a discriminatory impact and further violates the right
to self-identification. The Court relied on international law to make the
point that the protection offered by minority law did not have the effect of



subjecting group members to a particular cultural or legal regime without
their consent.72

Finally, although some reference has been made to autonomy and self-
rule, it should be emphasised that one of the key elements in the in-
ternational human rights regime for minorities is the quest for their right to
effective participation in decision-making at the regional level in matters
that affect them.73 The UN Minorities Commentary provides some indica-
tion of how this may be implemented in practice:

Where minorities are concentrated territorially, single-member districts
may provide sufficient minority representation. Proportional
representation systems, where a political party’s share in the national
vote is reflected in its share of the legislative seats, may assist in the
representation of minorities. Some forms of preference voting, where
voters rank candidates in order of choice, may also facilitate minority
representation and promote inter-communal cooperation.

Much like the rationale inherent in avoiding ‘over-protection’ that leads to
the group’s isolation from the wider community, it is also wise to avoid es-
tablishing segregated institutions and public mechanisms. In the spirit of
multiculturalism the Declaration warns that:

Public institutions should not be based on ethnic or religious criteria.
Governments at local, regional and national levels should recognise the
role of multiple identities in contributing to open communities and in
establishing useful distinctions between public institutional structures
and cultural identities.74

This segregation may be an inevitable reality during transitional periods in
post-conflict situations so as to deter the various groups from engaging in
hostile acts, but it cannot remain a perpetual policy. The Dayton Peace
Agreement that ended the Bosnian civil war envisaged a constitutional pro-
vision whereby membership of the House of Peoples and the Presidency
was reserved solely to those who identified themselves as belonging to one
of the three ‘constituent people’ (i.e. Bosniac, Serbs and Croats). This was
certainly a welcome arrangement at the time in order to ensure peace, but



fifteen years later it was found by the European Court of Human Rights
(ECtHR) to be discriminatory on racial and ethnic grounds against non-con-
stituent peoples, such as local Roma and Jews.75



Case Study 10.2  The Malay Bumiputra Policy

Following the independence of Malaysia from the British in 1957
the successor government was of the opinion that indigenous
Malays were financially disadvantaged in comparison to other eth-
nic groups, particularly the country’s Chinese community. The eth-
nic Chinese minority had acquired some affluence as a result of
commercial entrepreneurship, whereas the Malay majority lacked
universal education, access to government and in rural areas people
were considered ‘backward’. As a result, it was decided that a de-
gree of positive discrimination was required in order to bring the
level of the indigenous majority to par with the Chinese minority.
This principle was enshrined in article 153(1) of the Malaysian Con-
stitution as an express exception to the general rule in article 8(2)
which prohibits discrimination of citizens on any ground, as fol-
lows: It shall be the responsibility of the [Head of state] to safeguard
the special position of the Malays and natives of any of the states of
Sabah and Sarawak and the legitimate interests of other communi-
ties in accordance with the provisions of this Article.

Those defined as ethnic Malays (or Bumiputras) were subse-
quently granted privileges over and above other minority members
under the pretext that by doing so inter-ethnic tensions would be di-
minished. This amounted to outright discrimination in all fields of
public and private life. By way of illustration, companies must have
a minimum Bumiputra equity ownership if they are to be listed on
the Malaysian stock exchange. Equally, minorities are discriminated
against in employment opportunities in the public sector, subsidies
for housing and in most other fields. Of course, the effect of these
policies has culminated in discrimination against all minority groups
and many ethnic Chinese have been forced to leave the country.

Do you consider this policy to be sound from the point of view
of advancing a relatively poor and under-developed ethnic group? Is
this justified from an affirmative action perspective, especially given
that positive discrimination is directed against members of a minori-
ty?



Questions

1. The determination of whether an ethnic minority should pos-
sess some degree of autonomy or self-rule should be made not
only by members of the minority, but also by the people of the
majority. Discuss.
2. Multiculturalism requires tolerance, the preservation and
promotion of which is an obligation incumbent on states accord-
ing to the ECtHR.76 In a post-conflict nation where ethnic rival-
ry continues to ignite fierce hostilities, what type of minority
regime would you recommend? How would you implement mul-
ticulturalism, if at all?
3. Are minority rights tantamount to equality rights?
4. The HRCtee has held that the right of minority members to
profess and practise their religion does not impose an obligation
on states to fund private religious schools.77 Is this consistent
with the principle of equality, particularly where the state funds
religious majority schools?
5. A sizeable group of German nationals claim to be an ethnic
Prussian minority. There is no longer a Prussian state, its lands
having been incorporated into what are today Germany, Poland
and Russia. Can the group be considered an ethnic minority for
the purposes of the ICCPR and the UN Minorities Declaration?
6. The Roma traditional lifestyle involves constant movement
within the territory of states and settlement for short periods in
empty land plots. Can states restrict this movement, taking into
account that this is the cornerstone of the Roma’s cultural iden-
tity?78



10.4 Indigenous Peoples: Is There a Need for
Additional Protection?

Indigenous peoples are the original inhabitants of a territory before it was
conquered or colonised and who continue to live there. From the point of
view of human rights, it is important to ponder on the following issues: (1)
the criteria for indigenous identity and whether any particular protection is
warranted in countries primarily inhabited by indigenous peoples; (2)
whether the term ‘peoples’ implies a right of self-determination; (3)
whether there is a need for special human rights rules in addition to those
that apply to all persons under general international law; and (4) whether
indigenous rights are collective rights.

Indigenous claims before treaty bodies have been largely predicated on
the law pertinent to minority rights, as is the case with the HRCtee. The ma-
jority of the cases examined in the previous section by the HRCtee under
article 27 of the ICCPR concerned indigenous groups. It should not surprise
us that the term ‘indigenous’ is not defined in a comprehensive multilateral
treaty with universal force; this is also the case with other equally important
legal concepts, such as terrorism. The absence of a binding legal definition
of ‘indigeneity’ is probably welcome because it is not susceptible to im-
mutable understandings, particularly given that law is generally averse to
concepts such as ‘spiritual’ or ‘culture’, which play a large part in the social
and anthropological construction of indigenous peoples.79 None the less,
there is significant consensus as to the essential characteristics of indige-
nousness. A very sketchy definition is articulated in article 1(1) of In-
ternational Labour Organization (ILO) Convention 169 on Indigenous and
Tribal Peoples. However, the most authoritative definition was that offered
by UN Special Rapporteur Martínez Cobo: Indigenous communities, peo-
ples and nations are those which, having a historical continuity with pre-
invasion and pre-colonial societies that developed on their territories, con-
sider themselves distinct from other sectors of the societies now prevailing
in those territories, or parts of them. They form at present non-dominant
sectors of society and are determined to preserve, develop and transmit to
future generations their ancestral territories, and their ethnic identities, as
the basis of their continued existence as peoples, in accordance with their
own cultural patterns, social institutions and legal systems.80



Certain features are indispensable, particularly historical continuity,
occupation of ancestral lands and attachment thereto, as well as distinctive-
ness in culture and social institutions, from the dominant groups. By way of
illustration, most indigenous peoples enjoy a spiritual attachment to their
land,81 something alien to industrialised nations, as is the case with Aus-
tralian aboriginals. Much like minorities, the determination of indigenous
status is based on self-identification and the same principles apply mutatis
mutandis.82 Although genetics may be useful in some clear-cut cases they
have little utility for those of mixed race. In such cases it is generally agreed
that cultural circumstances play a more significant role for the construction
of an indigenous identity.83 The Inter-American Court has stated that ‘[t]he
identification of [an indigenous community or people], from its name to its
membership, is a social and historical fact that is part of its autonomy’.84

While it is relatively easy to identify indigenous groups in recently
colonised territories, such as North and South America and Australia, it is
not so in Africa or Asia where the local populations are by and large indige-
nous in the literal sense and dominant. It is for this reason that post-colonial
governments in both Africa and Asia have refused to accept the existence of
indigenous peoples therein as a distinct category warranting special protec-
tion.85 The African Commission on Human and Peoples’ Rights (ACmH-
PR) has rejected this argument, claiming that in Africa ‘the term indigenous
population does not mean first inhabitants in reference to aboriginality as
opposed to non-African communities or those having come from
elsewhere’.86 Thus, it is legally possible for some African populations to be
classified as indigenous on the basis of:

occupation and use of a specific territory; the voluntary perpetuation of
cultural distinctiveness; self-identification as a distinct collectivity, as
well as recognition by other groups; an experience of subjugation,
marginalisation, dispossession, exclusion or discrimination.87

In equal measure, peoples not considered indigenous in the literal sense, but
on the basis that they ‘make up a tribal community whose social, cultural
and economic characteristics are different from other sections of the nation-
al community, particularly because of their special relationship with their



ancestral territories, and because they regulate themselves, at least partially,
by their own norms, customs, and/or traditions’.88 As a result, they are pro-
tected in the same manner as indigenous peoples. Just like minorities (but
more so in the case of indigenous peoples), the fact that some members of
an indigenous community choose to live outside the community’s territory
and on the basis of a non-traditional lifestyle does not affect the distinctive-
ness of the group, nor its communal use and enjoyment of its property. In
the Kaliňa and Lokono Peoples v. Suriname, the respondent state had ar-
gued that the indigenous applicants did not constitute a homogeneous group
and hence did not enjoy the juridical status of an indigenous group. The In-
ter-American Court did not agree that all members of the group, past and
present, must act uniformly in order to enjoy indigenous status.89

The principal concern of many states with the ongoing indigenous le-
gal discourse concerns the self-determination of indigenous groups. This
preoccupation is reflected in the shift of terminology in the 195790 and 1989
ILO Conventions, from ‘populations’ in the former to ‘peoples’ in the latter.
This shift in language, however, did not go as far as providing an express
reference to self-determination. Yet much like the international law perti-
nent to minorities, it is undisputed that indigenous peoples enjoy mutatis
mutandis the same level of internal self-determination.91 One could also
claim that where an indigenous group constitutes a clear numerical majority
it is also entitled to the external dimension of self-determination in the
sense described earlier in this chapter.92

The depth of international human rights law should ordinarily render
claims for a specialist international indigenous law redundant. To some de-
gree this is true, yet certain demands posited by indigenous peoples are not
obviously covered by existing instruments and mechanisms. One such de-
mand concerns indigenous claims to ancestral lands, the application of cus-
tomary/native laws and dispute mechanisms, the right to spiritual property
and spiritual connection to land, the right to have agreements signed with
colonisers validated and others. These claims, and many others, are repro-
duced as collective entitlements in the two ILO Conventions and the UN
Declaration on the Rights of Indigenous Peoples (UNDRIP) and are reflec-
tive of the particular circumstances and struggles of indigenous peoples.
Many of these are not, however, confirmed by the practice of states. For ex-
ample, the validity of colonial treaties with natives has largely been



refuted,93 as has been the claim to exclusive indigenous land ownership.
Equally, indigenous peoples have not reaped the rewards of their traditional
knowledge in the pharmaceutical qualities of plants or the intellectual prop-
erty of their artistic work.94 Increasingly, indigenous knowledge and its
contribution to biodiversity is recognised in international instruments, such
as the 1992 Rio Declaration of Environment and Development95 and the
1992 Convention on Biological Diversity. Article 8(j) of the latter calls on
states parties to:

Respect, preserve and maintain knowledge, innovations and practices
of indigenous and local communities embodying traditional lifestyles
relevant for the conservation and sustainable use of biological diversity
and promote their wider application with the approval and involvement
of the holders of such knowledge, innovations and practices and
encourage the equitable sharing of the benefits arising from the
utilisation of such knowledge, innovations and practices.

Besides the gradual erosion of their cultural heritage and the loss of their
ancestral lands, indigenous communities have moreover been the target of
much more repugnant violations. It is now well recorded that in many in-
stances indigenous peoples have been unable to defend themselves against
forced assimilation, physical genocide through official sterilisation policies
as exemplified by Australia’s policies against its aboriginal population96

and statistical ethnocide.97 The underlying root of such attacks against in-
digenous peoples is usually ‘racism and structural exclusion’, as was the
case with the genocide of Mayan populations by Guatemala from the 1970s
until the mid-1990s.98

Besides the possible individual entitlements, what distinguishes in-
digenous claims from minority claims is that the former are quintessentially
collective rights.99 This is what makes indigenous land rights special and
justifies why indigenous peoples enjoy the right to a collective juridical per-
sonality, in the absence of which the deeper meaning of their traditional
way of life is meaningless.100



10.4.1 Indigenous Rights over Traditional Lands

Unlike capitalist societies, whose members have been schooled to view land
as a commodity, the indigenous relationship to land may be described as
naturalistic, religious, social and spiritual in nature, among other things.101

The following subsections will deal with this important issue for indigenous
peoples, that is, their legal relationship with land they have traditionally oc-
cupied. The aim is to demonstrate the claims themselves, as well as the leg-
islative variations adopted by states with significant indigenous populations
within the overall framework of international law and human rights
advancements.

10.4.2 Indigenous Land Rights in Contemporary International
Law

Indigenous rights of occupancy or communal ownership are typically re-
flected in domestic constitutions and land statutes. In the Mayagna case be-
fore the Inter-American Court of Human Rights (IACtHR) the government
of Nicaragua had granted a timber concession to a private company in re-
spect of land occupied by an indigenous group which never sought occu-
pancy titles. The Nicaraguan government argued that because the law re-
quired registration and titling they possessed no valid native title. None the
less, evidence furnished showed that the group had occupied the land for at
least three hundred years and moreover the right of ‘communal ownership
of lands’ was guaranteed under articles 5, 89 and 180 of the Nicaraguan
Constitution. The Court and the Commission agreed that Nicaragua could
not expect indigenous groups to undertake all the legal formalities associat-
ed with titling and that it had an obligation to demarcate their land, particu-
larly since it had recognised the indigenous nature of the Mayagna. It thus
affirmed their right to property under article 21 of the American Convention
on Human Rights (ACHR) as follows:

1. The Mayagna Community has communal property rights to land and
natural resources based on traditional patterns of use and occupation of
ancestral territory. These rights ‘exist even without state actions which
specify them’. Traditional land tenure is linked to a historical continu-
ity, but not necessarily to a single place and to a single social confor-



mation throughout the centuries. The overall territory of the communi-
ty is possessed collectively, and the individuals and families enjoy sub-
sidiary rights of use and occupation.
2. Traditional patterns of use and occupation of territory by the indige-
nous communities of the Atlantic coast of Nicaragua generate custom-
ary law property systems; they are property rights created by indige-
nous customary law norms and practices which must be protected, and
they qualify as property rights protected by article 21 of the Conven-
tion. Non-recognition of the equality of property rights based on in-
digenous tradition is contrary to the principle of non-discrimination set
forth in article 1(1) of the Convention.
3. The Constitution of Nicaragua and the Autonomy Statute of the Re-
gions of the Atlantic Coast of Nicaragua recognise property rights
whose origin is found in the customary law system of land tenure
which has traditionally existed in the indigenous communities of the
Atlantic Coast. Furthermore, the rights of the community are protected
by the American Convention and by provisions set forth in other in-
ternational conventions to which Nicaragua is a party.
4. There is an international customary law norm which affirms the
rights of indigenous peoples to their traditional lands.102

This IACtHR jurisprudence suggests that indigenous peoples may possess
an inherent right under international law to communal ownership – subject
to non-discriminatory restrictions that serve public social interests – other
than through official conferral by the apparatus of the state. The essence of
this observation is that native title is deemed to exist irrespective of official
recognition. Such recognition serves merely to demarcate indigenous land
and guarantee all the rights over it against third parties. Communal indige-
nous rights:

encompass a broader and different concept [of territorial rights] that
relates to the collective right to survival as an organized people, with
control over their habitat as a necessary condition for reproduction of
their culture, for their own development and to carry out their life
aspirations. Property [or communal ownership] of the land ensures that



the members of the indigenous communities preserve their cultural
heritage.103

This line of thinking supports the exceptional nature of indigenous land
ownership, as opposed to other forms of ownership. What this means is that
although the state cannot discriminate between indigenous and other owner-
ship, in cases of expropriation for example, it should adopt measures that
take into consideration the particular relationship of indigenous peoples
with their land. The IACtHR succinctly noted that:

This does not mean that every time there is a conflict between the
territorial interests of private individuals or of the state and those of the
members of the indigenous communities, the latter must prevail over
the former. When states are unable, for concrete and justified reasons,
to adopt measures to return the traditional territory and communal
resources to indigenous populations, the compensation granted must be
guided primarily by the meaning of the land for them.104

This right to communal ownership is made explicit in article 26 of the 2007
UNDRIP, which provides as follows:

1. Indigenous peoples have the right to the lands, territories and re-
sources which they have traditionally owned, occupied or otherwise
used or acquired.
2. Indigenous peoples have the right to own, use, develop and control
the lands, territories and resources that they possess by reason of tradi-
tional ownership or other traditional occupation or use, as well as those
which they have otherwise acquired.
3. States shall give recognition and protection to these lands, territories
and resources. Such recognition shall be conducted with due respect to
the customs, traditions and land tenure systems of the indigenous peo-
ples concerned.

Article 26 of UNDRIP seems to be more representative of state practice
than article 14(1) of ILO Convention 169. The latter obliges member states
to recognise the rights of ownership and possession of indigenous peoples
over lands which they traditionally occupy. UNDRIP on the other hand sub-



sumes all rights over land to ‘traditional ownership or traditional
occupation’.

10.4.3 Indigenous Ownership as a Right to Property

A study of the World Bank documented the precise spectrum of land rights
afforded to indigenous groups in thirty-three client countries.105 With re-
spect to Asia, in China, Thailand and Vietnam all land is owned fully by the
state.106 In the Philippines, in accordance with article 7 of the Indigenous
Peoples Rights Act 1977, indigenous groups are entitled to claim ownership
over ancestral lands as well as all natural resources. In Malaysia, some na-
tive title is recognised, but in most cases indigenous peoples do not possess
title and are considered ‘tenants-at-will’.107 Similarly, in Indonesia all land
belongs to the state but indigenous people enjoy some limited customary
(i.e. local custom) land tenure as long as there is no conflict with ordinary
property law. In Cambodia, indigenous groups enjoy communal ownership
rights over their lands, which is tantamount to private ownership.108

In South America the situation is slightly more clear and coherent. In
Argentina, although community ownership of ancestral lands is recognised,
it is generally hampered by bureaucratic procedural hurdles and is unavail-
able to indigenous peoples who have relocated to urban areas. Communal
ownership rights are equally recognised in Chile, Colombia, Peru, Ecuador,
Bolivia and Venezuela. In Brazil, indigenous persons retain exclusive pos-
session and use, albeit ownership is vested in the state. In Central America
the situation is more or less equally consistent. With the exception of Mexi-
co and El Salvador, which do not recognise communal rights of ownership,
Honduras, Nicaragua, Panama and Guatemala extend such rights to their
indigenous peoples, subject to minor limitations. Russia, the world’s largest
country, does not recognise land ownership for its indigenous
populations.109

In India and Pakistan communal ownership is possible but subject to
the dictates of regional bodies and the decisions of customary councils of
elders, among others. In developed nations we have already seen that land
ownership is not generally afforded to indigenous peoples. In Canada, in-
digenous lands are held in the name of the Crown and only a right to occu-



py and possess is granted to indigenous persons. The Saami people in Swe-
den equally only enjoy usufruct rights, whereas in the USA First Nation
lands are held in trust by the federal government, in which case the First
Nations enjoy either beneficial interests or some limited communal owner-
ship. Exceptionally, New Zealand recognises communal freehold in respect
of the Maori. Finally, in sub-Saharan Africa the situation is somewhat con-
fusing because post-colonial governments have recognised traditional cus-
tomary tenure rights, albeit these are vested in all persons without distinc-
tion between indigenous and non-indigenous.

In a landmark decision the ACmHPR in the Endorois case was faced
with the eviction of the Endorois people in Kenya from their ancestral lands
in order to construct a game reserve and tourist facilities. The contested
land was home to a lake which the Endorois believed was formed by God
after sinking the ground as punishment against their ancestors, thus forming
Lake Bogoria. All their kinsmen were buried adjacent to the lake and all
their traditional ceremonies were inextricably linked to it. The Commission
confirmed the Endorois’ spiritual connection to the land110 and hence found
a violation of article 8 of the ACHPR relating to freedom of religion.111 The
Commission accepted that indigenous rights over traditional lands constitut-
ed ‘property’ and that the rights thereto were ‘property rights’.112 It went on
to explain the content of these rights by reference to UNDRIP, as follows:

The jurisprudence under international law bestows the right of
ownership rather than mere access. The African Commission notes that
if international law were to grant access only, indigenous peoples
would remain vulnerable to further violations/dispossession by the
state or third parties. Ownership ensures that indigenous peoples can
engage with the state and third parties as active stakeholders rather
than as passive beneficiaries.113

In the view of the African Commission, the following conclusions
could be drawn: (a) traditional possession of land by indigenous people
has the equivalent effect as that of a state-granted full property title; (b)
traditional possession entitles indigenous people to demand official
recognition and registration of property title; (c) the members of
indigenous peoples who have unwillingly left their traditional lands, or
lost possession thereof, maintain property rights thereto, even though



they lack legal title, unless the lands have been lawfully transferred to
third parties in good faith; and (d) the members of indigenous peoples
who have unwillingly lost possession of their lands, when those lands
have been lawfully transferred to innocent third parties, are entitled to
restitution thereof or to obtain other lands of equal extension and
quality.114

The Commission is emphatically stating that indigenous peoples possess
full property rights over their ancestral lands irrespective of whether the
state has registered or titled such land or whether the group has satisfied any
formal property requirements.115 The fact that they constitute property
rights distinguishes them from mere access rights or privileges that can be
withdrawn or sold to third parties at any time by the government. This is a
development that is certainly far more progressive than the legislation ap-
plicable in many industrialised nations. The property rights of indigenous
peoples involve a particular positive obligation on states. Hence, if an in-
digenous group enjoys the land for its hunting and fishing needs the state
must preserve and sustain the relevant ecosystem. Equally, if a group be-
lieves in its spiritual attachment to a lake this must not be exploited in such
a way as to deplete or pollute its waters. This is consistent with the jurispru-
dence of the IACtHR which has held that indigenous groups are owed spe-
cial measures of protection in order to guarantee the full exercise of their
rights.116



Questions

1. The application of native customary law in many instances,
especially in Africa, is nothing more than an attempt to deny in-
digenous peoples universal human rights. Examples include the
practice of female genital mutilation, gender-based discrimina-
tion and the permissibility of rudimentary dispute resolution
mechanisms for which there is no guarantee against arbitrari-
ness. Discuss.
2. The ‘treaties’ entered into between the early conquerors and
indigenous peoples were concluded in territories lacking a legal
system and therefore the indigenous subjects were not necessari-
ly endowed with legal personality. Do you consider that the law
of contract in your country may render this agreement legally
binding? If so, can the relevant private international law treaties
be utilised to enforce indigenous ‘treaties’?
3. Indigenous and minority women are susceptible to discrimi-
nation in two respects: for their minority or indigenous status as
such, in addition to their gender. This intersectional discrimina-
tion does not always affect male members of the group, as is the
case with the practice of rape in the context of ethnic cleansing.
Do you consider that in such cases a single, unified, violation
should be identified, rather than two distinct ones?
4. The original inhabitants of a particular territory are fully in-
tegrated within the dominant group so that they no longer pos-
sess any distinct cultural patterns or social institutions. Can they
still, none the less, claim entitlements from indigenous rights?

10.4.4 Special Considerations in the Design of Indigenous Peoples’
Development Plans within the World Bank



Since 1991 the World Bank has required borrowers to mitigate any adverse
effects from their intended project on indigenous populations. To this end it
has devised a layered process that is designed not only to protect indigenous
peoples but also to enhance their developmental advancement. This is im-
portant because in theory the Bank is in an ideal position to implement in-
digenous rights since both the investor and the local government are depen-
dent upon its approval of the loan.

The Bank’s Operational Policy (OP) 4.10 on indigenous peoples re-
quires the borrower to engage in a process of ‘free, prior, and informed con-
sultation’ with the affected indigenous group, which must yield ‘broad com-
munity support’ for the project in order for it to be financed.117 This is sub-
ject to a five-prong process, which consists of the following:

1. screening by the Bank to identify whether indigenous peoples are
present in, or have collective attachment to, the project area;118

2. a social assessment by the borrower;119

3. a process of free, prior, and informed consultation with the affected
indigenous peoples’ communities at each stage of the project, and par-
ticularly during project preparation, to fully identify their views and
ascertain their broad community support for the project;120

4. the preparation of an indigenous peoples plan (IPP) or an indigenous
peoples planning framework (IPPF);121 and

5. disclosure of the draft IPP or draft IPPF.122

In the screening process the Bank seeks to determine the existence of in-
digenous people in the project area and their attachment to it. To this end it
consults qualified social scientists, particularly anthropologists with exper-
tise in the project area. In addition, the Bank also consults the indigenous
group and the borrower. Where it determines the existence of indigenous
peoples it is then incumbent on the borrower to undertake a social assess-
ment study in order to evaluate the project’s effects. Where potentially neg-
ative effects are detected the social impact assessment (SIA) must propose
alternative measures. The SIA assesses in advance the social consequences
that are likely to follow from the project, including probable impacts from
environmental manipulation.123 Although the SIA is not an exact science, it



may determine the impact on variables such as community structures and
institutions, changes in social behaviour, local norms, customs and activi-
ties, changes in social control mechanisms, creation of employment oppor-
tunities and others. It is not untypical of borrowers in general – and govern-
ments for that matter – to manipulate the SIA as a political rather than as a
planning tool. This may be done in order to justify a particular policy rather
than as a tool to mitigate the effects of the policy on the affected population.

The Bank’s only guarantee against manipulation is the consensus of
the affected people, which itself is subject to manipulation, as will be
demonstrated in the following section. Further, the borrower may well
demonstrate an increase in income in respect of the group’s households,
which he may then interpret as a determinant in the rise of livelihood. In
many cases this increase is artificial since it is the result of lump sum com-
pensations paid to affected persons whose effects are of a limited duration.
As a result, Ashley and Hussein emphasise that poverty reduction is not
necessarily reflected in a sudden increase of income, but should be ap-
proached from a study of food security, vulnerability, social inferiority, ac-
cess to productive means and an understanding of the objectives of each
household (i.e. in the sense of what is important to them – education for
their children, land security, etc.).124

Following the drafting of the social assessment plan the borrower must
next engage in direct consultation with the indigenous peoples on the basis
of three principles: (1) an appropriate gender and inter-generationally inclu-
sive framework encompassing broad civil society representation; (2) em-
ployment of appropriate consultation methods to the cultural and social val-
ues of the affected people, with special attention to the concerns of women,
youth and children and their access to development opportunities; and (3)
providing full access and disclosure to the relevant reports and information.
Before the Bank can go ahead and approve the loan the borrower must
demonstrate that the project has received broad community support on the
basis of free, prior and informed consent (FPIC).125 It is natural, however,
at this stage for the affected group and civil society organisations to barter
with the borrower for further concessions, knowing full well that their
agreement is necessary for the continuation of the project. This is certainly
welcome, because it ensures that indigenous concerns are voiced and heard
throughout the process and that indigenous social and cultural demands are



met, even if the local government is opposed to them. Any special agree-
ment must be communicated by the borrower to the Bank.126

On the basis of the social assessment and in consultation with the af-
fected communities, the borrower prepares an IPP that sets out appropriate
measures ensuring that the affected group will receive culturally appropriate
social and economic benefits and that any adverse effects are avoided, miti-
gated or compensated.127 The role of civil society in the consultation
process is critical, because indigenous peoples’ access to information and
their level of education may lend itself to manipulation by the borrower. By
way of illustration, in the absence of civil society the borrower may paint an
idyllic picture of the project without emphasising any of its social and envi-
ronmental evils. Equally, the borrower may attempt to negotiate only with
persons of influence and thus ignore the community’s broader aspirations.

What has not always been abundantly clear in the Bank’s policies on
indigenous peoples is whether its focus should be directed at preserving the
group’s cultural and social status quo, or whether it should also be open to
the possibility that the group may wish to radically alter this traditional sta-
tus. Paragraph 7 of Operational Directive 4.20 of 1991, which has now been
replaced by OP 4.10, raised this issue as a dilemma for Bank management
as follows:

How to approach indigenous peoples affected by development projects
is a controversial issue. Debate is often phrased as a choice between
two opposed positions. One pole is to insulate indigenous populations
whose cultural and economic practices make it difficult for them to
deal with powerful outside groups. The advantages of this approach are
the special protections that are provided and the preservation of
cultural distinctiveness; the costs are the benefits forgone from
development programmes. The other pole argues that indigenous
people must be acculturated to dominant society values and economic
activities so that they can participate in national development. Here the
benefits can include improved social and economic opportunities, but
the cost is often the gradual loss of cultural differences.

Paragraph 1 of OP 4.10 addresses this issue by requiring that all Bank-fi-
nanced projects impart culturally appropriate social and economic benefits.



The Policy goes even further by stressing that the Bank may, at a country’s
request, support development policies that help to strengthen local laws in
favour of indigenous groups, set up poverty-reduction programmes and
projects owned by indigenous peoples, as well as address gender and inter-
generational issues,128 among others.

In practice, this process is expensive and cumbersome for borrowers
and to a certain degree intrusive for the target states. Moreover, vulnerable
and marginalised indigenous groups are typically exploited for their labour
and lands by local elites, including timber and natural resources corpora-
tions, non-indigenous farmers and corrupt local government officials. Thus,
there are many actors who are averse, if not outright hostile, to the enhance-
ment of the status of indigenous peoples, in terms of legal, social as well as
financial status. Hence, the Bank should not simply strive to accept an IPP
because it has received broad consensus from the indigenous group in the
project area. Rather, it must make every effort to eliminate any possible
hostility against the group following the completion of the project and avoid
the temptation of temporary financial benefits. The following section pro-
vides a case study of a World Bank project that failed to satisfy these de-
mands because both the borrower and the Bank simply focused on the letter
of the operational policy and not its spirit.

10.4.5 The Chad–Cameroon Pipeline and the Baka/Bakola: What
to Look for in Social Impact Assessments

In the late 1990s the World Bank Group proceeded to provide US$115 mil-
lion towards financing the Chad–Cameroon pipeline project, which was
meant to transport Chadian oil to the Cameroonian coast. Although the
Bank’s participation represented only 3 per cent of the entire amount it pro-
vided appropriate political and financial guarantees. The construction of the
Cameroon portion of the pipeline was to traverse the country’s Atlantic for-
est zone, part of which is inhabited by the Baka/Bakola indigenous peoples.
These groups are also known as pygmies, but the term carries a pejorative
connotation and the Bakola themselves do not accept it, despite the fact that
it appears heavily in the literature. They maintain a traditional lifestyle that
is distinct not only from that of the general population of Cameroon but also
from neighbouring tribal and semi-tribal peoples. Unlike other groups they



are principally engaged in hunting, trapping and fishing and only recently
began to cultivate as an alternative; yet farming is only of secondary finan-
cial importance to them, not only because of their cultural identity but also
because they are not land owners.

The traverse of the pipeline through traditional Baka/Bakola lands
gave rise to two interrelated issues. The first concerned the social impact of
the project on this community whereas the second involved the potential
realignment of inter-ethnic relations with neighbouring groups and the state
itself. The IPP foresaw that the project would bring progress to the area and
proposed both individual and collective compensation which consisted in
the construction of huts, the provision of tools and compensation for de-
stroyed crops and farmland. There was also provision for a limited supply
of electricity, access to health care and education. There is ample evidence
that the borrowers did not adequately consult with all the Bakola and more-
over failed to compensate all those affected in the project area.

The project was bound to disrupt the Baka/Bakola traditional lifestyle,
given that the pipeline was destined to pass through forestland used for their
principal activities of hunting and crop-gathering. This eventuality would
necessarily result in their adjustment within more confined forest space or
lead them towards agriculture as their exclusive livelihood. Both alterna-
tives involved some social adaptation whose consequences the borrowers
and the Bank failed to address. The most serious problem was that of land
ownership. Under Cameroonian law customary title to land has been avail-
able since 1974 as long as the land is occupied or exploited. Land is deemed
occupied where the user has constructed buildings and dwellings, whereas
exploitation is demonstrated in cases of farming and grazing. The guiding
principle in order for customary title to be granted is therefore ‘man’s clear
control of the land and evident development’.129 Given the Bakola’s hunt-
ing and crop-gathering livelihood they can never expect to possess any cus-
tomary law rights under the existing law. They fare no better in Cameroon’s
forests. The law there distinguishes between non-permanent forest domains,
which may be converted for agricultural use, and permanent forest domains
that are reserved for conservation. Forest laws have imposed severe restric-
tions on Bakola hunting and crop-gathering rights because forest products
are limited only to personal use. Moreover, because the Bakola do not tech-
nically ‘occupy’ or ‘exploit’ converted forest land they have never been
able to claim any pertinent rights. This has driven the Baka/Bakola to



poverty because they traditionally barter with wild game and forest crops,
this being their primary source of income. Moreover, it has forced them to
become subservient to other groups which have acquired land ownership.
Equally, although Cameroonian law envisages annual proceeds from a log-
ging tax that are to be distributed to local village communities, in practice
the Baka/Bakola are excluded by rival groups because they are not recog-
nised as having resident status.130

As a result of the legal impediments restricting their primary (hunting
and crop-gathering) and secondary financial activities (agriculture and
farming), the Bakola have become subservient to neighbouring groups,
namely certain Bantu tribes.131 This situation has been exacerbated by the
fact that the Bantu are farmers and therefore have come to own land. This
stark inequality between the two groups has not been addressed by Ca-
meroon, despite the obvious vulnerability of the Bakola, and has led many
of them to be considered Bantu serfs. This inequality has curtailed the
Bakola’s access to markets to sell or barter their forest products, which has
in turn forced them to barter with the Bantu who naturally exploit them.
Neither the borrowers nor the Bank thought it wise to alter their subservient
and serf (economic and social) status, despite the fact that they desired to
escape this cycle of exploitation through the acquisition of land, educating
their children and improving their standard of living, while retaining much
of their traditional lifestyle. Without delaying the project the Bank should,
in similar circumstances, oblige the host state to accept legislative changes
alleviating the subservient condition of vulnerable people. In the instant
case, this could have been achieved by granting the Bakola land rights and
rendering them recipients of the logging tax.

This case study is emblematic of the Bank’s perception (not necessari-
ly in bad faith) that the socio-economic status of indigenous peoples must
remain untouched. Thus, SIA studies fail to identify the discrimination di-
rected against them by the state and other social groups. In this manner,
their cycle of poverty and under-development will be perpetuated.
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11.1 Introduction
The disadvantages, discrimination and subordination suffered by women
globally have been well documented in a variety of contexts.1 Yet the issue
of women’s human rights has, until relatively recently, been neglected in
international law. The instruments composing the International Bill of Hu-
man Rights contain general non-discrimination clauses which include the



prohibition of discrimination on the basis of sex or gender, whereby the
rights within these instruments are held to be applicable to everyone, re-
gardless of, inter alia, sex.2 As this chapter will discuss, these generic non-
discrimination clauses have, in a number of ways, proved inadequate to
capture the specific nature of violations suffered by women and to provide
adequate protection. Women’s human rights are an overarching phe-
nomenon touching on all aspects of the international human rights frame-
work. The importance of addressing human rights issues as they specifically
pertain to women and others suffering disadvantage or oppression within
gender-based power structures has now been widely recognised.3

Informed, determined and vociferous campaigns by national and in-
ternational women’s rights movements and coalitions have brought to light,
and attempted to redress, a number of inadequacies within the international
human rights system. In particular, they have questioned a number of the
assumptions underlying the existing framework of protection, particularly a
narrow focus on non-discrimination at the expense of broader concerns re-
flecting the experiences of women, such as gender-based violence. The cul-
mination of the 1976–1985 United Nations (UN) Decade for Women with
the 1995 Beijing Fourth World Conference was instrumental in bringing
key issues to the fore, and was followed by the Beijing Declaration and
Platform for Action ten years later.4 The Platform discussed and made rec-
ommendations on a wide range of issues, including poverty, education,
health, violence against women, armed conflict, political rights and the
rights of the girl-child, which showed the breadth of concerns relating to
women’s rights.5

At the heart of this discussion remains the core question: why do the
human rights of women still remain so contested and controversial? Con-
ceptual and sociological approaches to cultural and social hierarchies, as
well as the practicalities of how far to ‘mainstream’ women’s human rights
into existing human rights mechanisms, rather than creating separate
regimes specifically aimed at protecting women, have been at the centre of
these debates.6 The ‘generational’ hierarchy created by certain approaches
within the system, whereby so-called first-generation civil and political
rights are deemed to take priority over other rights, also forms an important
part of the debates.7 Furthermore, many violations against women are com-
mitted in the private, rather than the public realm. However, international



human rights law has traditionally focused on the public, ‘male’ sphere. An
examination of the effects of this ‘public/private divide’ is therefore also
critical for the practical protection of women’s human rights. A more recent
debate has revolved around the conceptual distinction between sex and gen-
der, and the ways in which this distinction may affect the practical applica-
tion of the human rights of women. This chapter revisits these debates, and
examines how they have affected the development of women’s rights in in-
ternational human rights law.8 It uses the example of prosecution of ‘honour
crimes’ in the United Kingdom (UK) to highlight the utility, as well as the
limitations, of international human rights law, when seeking effective pro-
tection of women’s rights at the domestic level.

11.2 Normative Framework

11.2.1 Key Violations of Women’s Human Rights: The Convention on
the Elimination of All Forms of Discrimination against Women

The major approach to the protection of women’s human rights, from the
UN Charter onwards, has been that of non-discrimination and equality. Ac-
cording to the Human Rights Committee (HRCtee), discrimination, which
is prohibited in articles 3 and 26 of the International Covenant on Civil and
Political Rights (ICCPR):

should be understood to imply any distinction, exclusion, restriction or
preference which is based on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status, and which has the purpose or effect of
nullifying or impairing the recognition, enjoyment or exercise by all
persons, on an equal footing, of all rights and freedoms. (emphasis
added)9

The prohibition forbids both direct discrimination, for example legislation
stipulating that women are entitled to less inheritance than men; and indi-
rect discrimination. The latter denotes measures that are ostensibly neutral,
such as that all applicants for a particular employment position need to be



of a certain height; but which in practice may have a detrimental impact on
one of the prohibited grounds, for example, by excluding a proportionately
higher number of women from gaining access. Such indirect discrimination
is only justifiable where the difference in treatment is reasonable, such as
where the particular work can only be satisfactorily carried out by persons
of a certain height.

Earlier approaches within international human rights law to the viola-
tion of women’s rights were ‘protective’, such as the 1948 International
Labour Organization (ILO) Convention Concerning Night Work of Women
Employed in Industry.10 An interim ‘corrective’ approach followed, which
attempted to protect the rights of women, but without direct comparison to
the situation of men, for example in relation to the trafficking of women. At
present, the overarching approach to the protection of women’s human
rights is one of non-discrimination, as embodied in the Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW).

CEDAW, or the Women’s Convention, is the first major international
treaty on the protection of women’s rights.11 CEDAW marks out inequality
and discrimination against women as a particular and serious form of hu-
man rights violation meriting a specific instrument. The underlying reason-
ing is in many senses sound, since the specificity of abuses directed towards
certain vulnerable groups such as women can be most effectively addressed
through particular forms of protection and remedies. However, this very
specificity can also potentially result in certain important rights being inad-
vertently overlooked, dismissed, denigrated or marginalised, a risk that ne-
cessitates a closer assessment of CEDAW’s effectiveness in protecting
women’s human rights.

Article 1 of CEDAW states that:

For the purposes of the present Convention, the term ‘discrimination
against women’ shall mean any distinction, exclusion or restriction
made on the basis of sex which has the effect or purpose of impairing
or nullifying the recognition, enjoyment or exercise by women,
irrespective of their marital status, on a basis of equality of men and
women, of human rights and fundamental freedoms in the political,
economic, social, cultural, civil or any other field.



The treaty elaborates on this approach in articles 2 and 3, which oblige
states to promulgate policy measures to condemn discrimination against
women through legislative and other means, and to take appropriate mea-
sures to guarantee the equality of women with men in all fields. The Com-
mittee on the Elimination of Discrimination against Women (CtEDAW) has
clarified that discrimination under the definition of article 1 does not need to
be intentional to fall within the remit of the treaty.12 CEDAW also goes be-
yond traditional liberal conceptions of direct non-discrimination by setting
out ‘temporary special measures’ (‘affirmative action’) to accelerate de fac-
to equality between men and women. According to article 4(1), such mea-
sures are not to be considered as discrimination under the Convention, and
should be discontinued ‘when the objectives of equality of opportunity and
treatment have been achieved’. One example of this approach could be to
set quotas for the number of women given seats in schools or universities,
in order to increase access for women to educational opportunities.13

Besides a general prohibition of discrimination, CEDAW includes the
right to non-discrimination against women in the fields of education,14

health care,15 and employment,16 including in relation to marriage and ma-
ternity rights in the employment context.17 The treaty builds further on is-
sues relating to maternity, marriage and family relations in article 16, which
sets out women’s rights to freely enter into marriage and to exercise equal
rights and responsibilities in relation to their children.18 CEDAW also em-
phasises the rights of women to equality in the administration of property
and their legal capacity to administer contracts.19 In addition, it refers to a
number of other specific protections; namely, the right not to be trafficked
or exploited in prostitution;20 political and elective rights and representation
in political bodies and international organisations;21 and the right of women
to attain or change nationality, including in relation to their children, regard-
less of their marital status.22 As well as recognising the need for specific
protections, CEDAW goes beyond the hierarchical generational paradigm
established within the broader human rights treaties, by referring to the
need for states to eliminate discrimination against women in any other areas
of economic, social and cultural rights,23 and by addressing the particular
needs of women in rural contexts.24



11.2.2 Critiques of CEDAW

The advent of a treaty specifically aimed at protecting the rights of women
is to be welcomed. Yet a number of criticisms have been made in relation to
CEDAW’s content and the scope of its provisions. For example, CEDAW’s
provisions on economic, social and cultural rights do not specifically refer
to a number of important rights that have a particularly detrimental effect on
the lives of women. An example of this is the right to adequate access to
food.25 As well as acting as primary gatherers and distributers of food,
where food is scarce women often deny themselves food, feeding other
family members before themselves.26 As a result, because of this role,
women as individuals may not have adequate access to food for themselves;
yet this disadvantage may not be captured by more generic non-discrimina-
tion provisions, since the latter do not tackle underlying structural causes by
imposing more farreaching positive obligations on states.

The Protocol to the African Charter on Human and Peoples’ Rights
(ACHPR) on the Rights of Women in Africa is more progressive and pro-
vides a marked contrast. Its article 15 sets out the right to food security,
stating that:

States Parties shall ensure that women have the right to nutritious and
adequate food. In this regard, they shall take appropriate measures to:

(a) provide women with access to clean drinking water, sources of do-
mestic fuel, land, and the means of producing nutritious food;
(b) establish adequate systems of supply and storage to ensure food
security.

This provision recognises that the right to adequate as well as safe and nu-
tritious food is only achievable through practical measures which impose
positive obligations on states, including in relation to access to other re-
sources such as clean water, fuel and a source of land upon which to subsist.
A further criticism concerning CEDAW’s conceptual and practical applica-
tion relates in particular to article 5(a), which requires states parties to take
all appropriate measures:



To modify the social and cultural patterns of conduct of men and
women, with a view to achieving the elimination of prejudices and
customary and all other practices which are based on the idea of the
inferiority or the superiority of either of the sexes or on stereotyped
roles for men and women.

A number of states have argued that article 5 and other provisions set out in
CEDAW, such as article 16, constitute an infringement of their local and
personal laws. This has resulted in one of the most problematic aspects of
CEDAW’s application; namely, reservations.27 CEDAW is one of the most
ratified yet most reserved of the six core UN treaties, adding further to
questions as to its efficacy.

A number of states have entered general reservations stating that they
do not consider themselves bound by provisions of the treaty which would
require them to change or amend their state constitutions. Within the con-
text of article 5, reservations have particularly related to marriage, children,
divorce and inheritance. More specifically, several states have entered reser-
vations to the effect that CEDAW is not binding in so far as it conflicts
with, or is contrary to Islamic Sharia law within their domestic legal sys-
tems. Their main contention in doing so seems to be that article 5 effective-
ly impedes their rights to determine and enforce religious and personal law
norms around family law. For example, Malaysia declared that:

Malaysia’s accession is subject to the understanding that the provisions
of the Convention do not conflict with the provisions of the Islamic
Sharia’ law and the Federal Constitution of Malaysia. With regards
thereto, further, the Government of Malaysia does not consider itself
bound by the provisions of articles 2(f), 5(a), 7(b), 9 and 16 of the
aforesaid Convention.28

The reservation entered by Niger is even more specifically related to article
5(a), stating that it ‘expresses reservations with regard to the modification
of social and cultural patterns of conduct of men and women’. It goes on to
specify that this is the case due to the fact that provisions including article 5
‘cannot be applied immediately, as they are contrary to existing customs
and practices which, by their nature, can be modified only with the passage



of time and the evolution of society and cannot, therefore, be abolished by
an act of authority’.29

However, these reservations have been objected to by several other
states parties, on the basis that they conflict with the treaty’s object and pur-
pose.30 The CtEDAW has repeatedly expressed concern as to the number of
reservations, in particular in relation to issues related to culture or
religion.31 The controversies over these provisions and the practice of enter-
ing reservations in relation to them raise questions about CEDAW’s effica-
cy. In particular, this debate highlights the limited commitment of states to
the implementation of the treaty where certain provisions are seen to con-
flict with alleged local norms around gender roles and equality.32

A further criticism of CEDAW has been that its monitoring and en-
forcement mechanisms are weak. While this is a generic problem of the in-
ternational human rights system, it has been particularly pronounced in re-
spect of CEDAW due to the absence of a complaints procedure prior to
2000. The adoption of an Optional Protocol to CEDAW has given the Com-
mittee a more prominent role. One of its advantages is the fact that not only
individual victims themselves, but also groups of victims and non-govern-
mental organisations (NGOs) and others acting on behalf of both of the lat-
ter, are able to bring communications before the Committee.33 However,
take-up of the procedure has remained limited, and the implementation of
decisions constitutes a major challenge in practice.34

11.2.3 CEDAW, Violence against Women and Reproductive Rights

One of CEDAW’s major flaws is that it contains no explicit provision in re-
lation to violence against women.35 This is a conspicuous omission for a
treaty which in other regards has made a concerted effort to address com-
prehensively a number of key areas of violations of women’s human rights.
Unsurprisingly, the lack of insertion of a specific clause on violence against
women has produced sustained criticism, which the Committee attempted
to address in the form of CtEDAW General Recommendation 19, which
states that:



The definition of discrimination includes gender-based violence, that
is, violence that is directed against a woman because she is a woman or
that affects women disproportionately. It includes acts that inflict
physical, mental or sexual harm or suffering, threats of such acts,
coercion and other deprivations of liberty. Gender-based violence may
breach specific provisions of the Convention, regardless of whether
those provisions expressly mention violence.36

Following this the UN General Assembly (UNGA) also took up the issue of
violence against women, adopting the 1994 Declaration on the Elimination
of Violence Against Women (DEVAW).37 Article 1 of DEVAW sets out the
definition of violence against women as any act of gender-based violence
that results in, or is likely to result in, physical, sexual or psychological
harm or suffering to women, including threats of such acts, coercion or arbi-
trary deprivation of liberty, whether occurring in public or in private life.

The Special Rapporteur on violence against women, its causes and
consequences (established in 1994) has also been instrumental in develop-
ing the understanding of violence against women and bringing relevant is-
sues to the attention of a range of stakeholders. This has consisted of nu-
merous country- and issue-based reports, such as on the intersections be-
tween culture and violence against women,38 and the due diligence standard
as a tool for the elimination of violence against women.39 Both the Human
Rights Council (HRC) and the UNGA have adopted further resolutions on
the elimination of violence against women.40 However, the Special Rappor-
teur has continued to highlight the problem of the ‘normative gap’ in the
international human rights framework with regards to violence against
women, whereby:

The lack of a legally binding instrument on violence against women
precludes the articulation of the issue as a human rights violation in
and of itself, comprehensively addressing all forms of violence against
women and clearly stating the obligations of States to act with due
diligence to eliminate violence against women.41



In the regional context the Inter-American Convention on the Prevention,
Punishment and Eradication of Violence Against Women42 covers several
crucial aspects, including a definition which encompasses gender-based vio-
lence in both the public and private spheres. Further notable features are
provisions relating to a range of civil and political, and economic, social
and cultural rights; specific reference to the role of cultural norms in vio-
lence against women; and the need for states to employ due diligence stan-
dards in relation to violence against women. The definition of violence
against women within the Protocol to the ACHPR on the Rights of Women
in Africa is potentially even more progressive, given its additional reference
to economic harm and situations of armed conflict and war:

‘Violence against women’ means all acts perpetrated against women
which cause or could cause them physical, sexual, psychological, and
economic harm, including the threat to take such acts; or to undertake
the imposition of arbitrary restrictions on or deprivation of
fundamental freedoms in private or public life in peace time and during
situations of armed conflicts or of war.43

More recently, the Council of Europe Convention on Preventing and Com-
bating Violence against Women and Domestic Violence (Istanbul Conven-
tion)44 recognises the ‘structural nature of violence against women as gen-
der-based violence’, and specifically highlights domestic violence through-
out the text. This Convention, as in the other regional contexts, therefore
also takes a wider view of violence against women as occurring in both the
public and private spheres, including where perpetrated by non-state
actors.45 The treaty also encompasses a wide range of types of violence,46

including psychological violence, forced marriage and female genital muti-
lation (FGM); it further makes clear that states parties must undertake leg-
islative reform where necessary to ensure that justifications for crimes of
violence against women, such as ‘honour’, are unacceptable.47

Notwithstanding these normative developments, responses to a number
of serious and systemic acts of violence against women continue to be inad-
equate and unsatisfactory, in both national and international contexts. This
chapter does not purport to outline the vast range of physical, emotional and
other forms of violence against women which occur daily worldwide.48 In-



stead, it will highlight two particular sets of issues of relevance within the
international human rights context which intersect with a number of other
violations. These are the right to life and the prohibition on torture, which
are frequently at issue where violence against women results in serious
harm, if not loss of life. As well as the omission of a provision on violence
against women, CEDAW does not contain explicit provisions on the right to
life or the prohibition of torture. For this reason, much of the jurisprudence
in relation to these violations of women’s human rights, particularly in the
public sphere, has to date emerged from other UN and regional treaty bod-
ies.49

With respect to the right to life,50 until relatively recently the in-
ternational human rights regime focused on state or public sphere viola-
tions, such as the death penalty, state killings and forced disappearances or
deaths in custody, to which men have been deemed more susceptible than
women.51 Feminist scholars have argued that while women also suffer these
violations of their right to life in the public sphere, a large number of viola-
tions of women’s right to life also occur in the private or domestic sphere,
and have not been adequately addressed by authorities in the majority of
domestic legal systems.52 For example, in England and Wales it is estimated
that two women are killed each week as a result of domestic violence in-
flicted by partners and ex-partners.53

Women’s right to life can raise complex questions regarding the links
and overlaps between the public and private nature of violations. One such
example is the ongoing and highly charged debate around abortion within
the various regional systems.54 In the European context there is no absolute
prohibition on abortion, and the European Court of Human Rights (ECtHR)
has applied the concept of the ‘margin of appreciation’55 in order to allow
individual states some degree of control over the time limit within which an
abortion can legally be carried out. Abortion laws across European states
are characterised by a degree of dissonance in this regard. Under the 1967
UK Abortion Act, abortion is legal until the twenty-fourth week of pregnan-
cy, after which period it is only legally permissible in exceptional cases,
such as those involving substantial risk to the life of the mother or foetal
abnormality. This is a comparatively high time limit in comparison to other
European countries, for example France, Norway or Sweden, where the
time limit is twelve weeks. At the other end of the spectrum, until 2018, un-



der Irish law, in effect abortion used to be technically illegal, except in ex-
tremely exceptional (and arbitrary) circumstances.56 In the 2010 case of A,
B and C, a pregnant Irish cancer sufferer sought information about the risk
to her life should she continue the pregnancy. She was not provided with
this information and was thus unable to make an informed decision as to
whether to carry on with the pregnancy, at the potential risk to her own life.
The ECtHR found that the lack of ‘any implementing legislative or regula-
tory regime providing an accessible and effective procedure’ enabling a
woman to establish whether she could obtain a lawful abortion in Ireland
constituted a breach of the protection of her right to privacy.57 Subsequent
to the case a new Irish law58 stated that the ending of an unborn life would
be a lawful medical procedure where ‘there is a real and substantial risk of
loss of the woman’s life from a physical illness’;59 and, moreover, where
the risk ‘can only be averted by carrying out the medical procedure’ in
question.60 The latter procedure must be ‘immediately necessary in order to
save the life of the woman’.61 This includes situations where ‘a real and
substantial risk of loss of the woman’s life by way of suicide’ could only be
averted by the abortion.62 In May 2018, Ireland voted by a two-thirds ma-
jority that the amendment of the Constitution, which had effectively en-
shrined highly restrictive abortion laws, be repealed, leading to a reform of
Irish legislation on abortion.63

Since the ruling in Vo v. France,64 in which the Court declined to
recognise the unequivocal right to life of a foetus over that of its mother,
European jurisprudence on the question of abortion has been left relatively
open, and the position on the relationship between the right to life and pri-
vacy of the mother and that of the unborn foetus remains subject to the
‘margin of appreciation’. In the African context, the Protocol to the ACHPR
on Women’s Rights also largely concerns itself with the issue of the right to
abortion in therapeutic circumstances. According to its article 14(2)(a),
states parties should take all appropriate measures to:

protect the reproductive rights of women by authorising medical
abortion in cases of sexual assault, rape, incest, and where the
continued pregnancy endangers the mental and physical health of the
mother or the life of the mother or the foetus.



The African system thus also appears to leave open the decision on balanc-
ing the right to life of the woman with that of the unborn foetus to the dis-
cretion of individual states, according to the respective status of the woman
and the foetus.65 The difficulty in deciding where this balance lies, as in
other regions, revolves around the time at which the right to life is interpret-
ed as starting, and thus where the responsibility of the state begins. While
some states, such as Zimbabwe, allow abortion on very limited medical
grounds, others such as South Africa allow the right to seek a legal abortion
at up to twelve weeks.66

More recently in the inter-American context, there has been a religious
led backlash against the use of abortion in a number of countries. Ni-
caragua, for example, has instituted a total ban on abortion under any cir-
cumstances, including those involving rape and incest, and a policy of pros-
ecuting medical professionals and others who are found to be facilitating
abortions, irrespective of the circumstances.67 In Nicaragua, a political rap-
prochement between the incoming Sandinista leader and the country’s
Catholic Church leaders led to the erosion of the reproductive rights of
women, many of whom had fought and campaigned for the Sandinistas to
become the leaders of the country.68 In the regional context, the very word-
ing of article 4 of the American Convention on Human Rights (ACHR),
whereby the right to life is protected ‘in general, from the moment of con-
ception’ may seem to lend support for such policies on abortion. However,
jurisprudence in this region on abortion, such as the decision of the Inter-
American Commission on Human Rights (IACHR) in the Baby Boy case,69

demonstrates the ambiguity of the wording of article 4. In that case, an
abortion performed by a doctor in the interim period between the legislation
and the activation of laws rendering abortion legal in the USA, was not
deemed to constitute a violation of the right to life. The abortion was per-
formed on a foetus over the age of six months at the request of the pregnant
woman and her mother. The doctor was brought to trial and later acquitted
of manslaughter by the US Supreme Court; however, the case was brought
before the IACHR by a number of Catholic religious activists who argued
that the acquittal constituted a violation of the right to life. The
Commission’s approach in this case was in fact based on the interpretation
of the wording of article 4. Thus while ‘in general’ the right to life starts
from conception, in certain circumstances, such as the potential harm to the



woman, her right to life should be weighed against the right to life of the
foetus. The case illustrates that, as in other regional systems, decisions re-
lating to the interpretation and enforcement of the right to life in relation to
controversial issues such as abortion are to a large degree left to the discre-
tion of individual states. In many cases these choices may be based around
alleged cultural or religious norms, as, for example, in Ireland and Ni-
caragua discussed above.

The issue of the interpretation of article 4 arose in a related context in
Costa Rica, which banned all forms of in-vitro fertilisation (IVF) treatment
in 2000. The Inter-American Court of Human Rights (IACtHR), in a case
brought by a number of couples who had been denied treatment examined,
inter alia, whether the manner in which the treatment was carried out consti-
tuted a violation of the right to life. The Costa Rican Constitutional Court
had concluded that the high risk of the loss or destruction of embryos en-
tailed within current IVF techniques jeopardised human life, and thus vio-
lated article 4.

However, in re-examining the basis for the ban, the IACtHR discussed
not only the meaning of the term ‘in general’ in the protection given under
article 4(1), as in the Baby Boy case discussed above; but also what, in the
circumstances of IVF treatment, constituted the definition of ‘conception’,
from which moment the embryo could be protected by article 4(1). The
IACtHR concluded that the term ‘conception’ must be understood as occur-
ring only once implantation has occurred in the woman’s womb, and that
before this event article 4 could not be applied.70

The prohibition of torture within the context of state institutions ap-
plies in principle to anyone, regardless of gender. The UN and regional
treaty bodies have made it clear that rape by state actors can in certain cir-
cumstances constitute torture. However, jurisprudence acknowledging and
affirming this principle has only emerged relatively recently, and there re-
mains much controversy as to the conceptual and practical utility of at-
tempts to harness existing norms and frameworks around torture in cases of
rape.71 On the one hand, it could be argued that constituting rape as a form
of torture, a peremptory norm of international law, places the strongest of
obligations on states to prevent such crimes and bring perpetrators to jus-
tice.72 On the other hand, it has been argued that it is highly problematic to
fail to acknowledge violence against women, including rape, as serious vio-



lations in and of themselves, and instead attempt to fit women’s experiences
into existing, masculinised understandings of harm.73 In the leading Eu-
ropean case of Aydin v. Turkey,74 a seventeen-year-old woman suffered rape
and various other forms of abuse while being held in custody. The ECtHR
found that the treatment she suffered at the hands of the authorities, particu-
larly the rape, constituted torture in violation of article 3 of the European
Convention on Human Rights (ECHR). This approach has also been fol-
lowed in other regional jurisdictions, including the inter-American system.
In Raquel Marti de Meja v. Peru,75 the IACHR found that the rape and in-
timidation of the complainant by a member of the security forces constitut-
ed a violation of article 5 ACHR. Additionally, in the Miguel Castro-Castro
Prison v. Peru case,76 the IACtHR found that female detainees who were
forced to remain naked under the constant guard of armed male guards had
been subjected to a form of sexual violence constituting a violation of arti-
cle 5(2) ACHR.

Yet the majority of cases of violence against women, including rape,
domestic violence and other forms of abuse, are committed within the pri-
vate sphere by non-state actors, which means that such cases are seemingly
not covered by the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT) and other instruments which
were designed to address abuses within the public domain. However, the
cases discussed below demonstrate that public authorities do have a duty to
protect women from violence by non-state actors, including by means of
repressing and adequately responding to violations against women, includ-
ing domestic violence or rape. Where they fail to protect individuals despite
knowing that there is a risk of torture, they may be deemed to have become
acquiescent, which potentially brings these acts within the fold of the CAT
definition.77 This may, for example, include cases where the police do not
take action following a well-founded complaint by a woman that she is at
risk of an attack, and the risk later materialises.

As a practical consequence of the ‘public/private divide’, according to
which abuses by non-state actors fall outside the remit of international hu-
man rights law, in the past states have only rarely been held responsible for
violations committed by private actors. More recently, the notion of ‘posi-
tive obligation’ has been developed to address this gap in protection, by im-
posing a series of specific duties on states to effectively address violations



in the private sphere. The Honduran case of Velásquez Rodríguez78 was key
in establishing this principle of ‘due diligence’, whereby the state can be
held accountable for human rights violations committed by non-state actors
if it does not take adequate steps to ensure that such crimes are adequately
investigated, prosecuted and punished. This principle has found broad ap-
plication in the jurisprudence of international and regional treaty bodies, in-
cluding in relation to violence against women.79

In A.T. v. Hungary80 the victim claimed that the state party had failed
in its duty to provide her with effective protection from serious physical and
mental domestic violence from her former partner over the course of four
years. She was unable to prevent him from gaining access to her residence
because national legislation did not provide for restraining or protection or-
ders, and the domestic courts did not pay sufficient attention to domestic
violence. This situation was exacerbated by a lack of alternatives in the
form of adequate state provision for shelters or refuges for domestic vio-
lence victims, in this case particularly so because the victim could not gain
access to a shelter equipped to accommodate not only herself, but also her
two children, one of whom was disabled. The CtEDAW found that the state
had breached its obligations under article 2(a), (b) and (e) of CEDAW, in
that it had failed to protect the complainant by adopting appropriate legisla-
tive and other measures to ensure non-discrimination. By linking this gener-
al failure of due diligence obligations with article 16 (family relations) and
article 5 (cultural or traditional stereotypes perpetuating the inferiority of
women in relation to men), the Committee effectively found that this form
of violence against women was a violation of the treaty under due diligence
principles. In this respect, the Committee specifically referred to its General
Recommendation 19 (now 35) on violence against women, which
emphasises:

the Convention calls on States parties to take all appropriate measures
to eliminate discrimination against women by any person, organization
or enterprise. Under general international law and specific human
rights covenants, States may also be responsible for private acts if they
fail to act with due diligence to prevent violations of rights or to
investigate and punish acts of violence, and for providing
compensation.81



In M. C. v. Bulgaria82 a fourteen-year-old girl alleged that she had been
raped by two men. She claimed that the outcome of the criminal investiga-
tion into her assault, which found that the prosecution should not proceed
due to a lack of finding of force or physical resistance, constituted a lack of
effective protection against rape by the Bulgarian state. The ECtHR criti-
cised the state both for its failure to investigate, punish and prosecute rape,
and to enact effective criminal legislation in the prosecution of rape, includ-
ing through its emphasis on the use of force rather than consent in defining
the crime of rape. Consequently, it found that the state had failed in its due
diligence obligations under articles 3 and 8 ECHR.83 Similarly, in a case
brought under the CEDAW Optional Protocol, the Committee found a fail-
ure on the part of the state to uphold its obligations, reiterating:

there should be no assumption in law or in practice that a woman gives
her consent because she has not physically resisted the unwanted
sexual conduct, regardless of whether the perpetrator threatened to use
or used physical violence.84

In the more recent ECtHR case of Opuz v. Turkey,85 the applicant and her
mother had suffered sustained and prolonged physical and mental domestic
violence at the hands of the applicant’s husband. This included severe in-
juries caused by the applicant’s husband running them both over in his car,
death threats towards them both and numerous stabbing attacks. The vio-
lence culminated in the murder of the applicant’s mother. The Court stated
that the escalating crimes committed by the applicant’s husband:

were sufficiently serious to warrant preventive measures and there was
a continuing threat to the health and safety of the victims. When
examining the history of the relationship, it was obvious that the
perpetrator had a record of domestic violence and there was therefore a
significant risk of further violence.86

The Court found that despite this, the state had failed to effectively protect
the applicant and prevent further harm to herself or her family, largely
through its unwillingness to pursue effective criminal proceedings against
the applicant’s husband. Notably, the ECtHR refuted the government’s ar-



gument that state interference in the domestic violence perpetrated would
have amounted to a breach of article 8 of the Convention (the right to priva-
cy and family life), because it was a ‘private matter’. This stance was
deemed incompatible with the positive obligation of the state to secure the
victim’s rights. The Court stated further that despite realising the serious
and escalating nature of the violence perpetrated upon the applicant and her
mother:

it cannot be said that the local authorities displayed the required
diligence to prevent the recurrence of violent attacks against the
applicant, since the applicant’s husband perpetrated them without
hindrance and with impunity to the detriment of the rights recognised
by the Convention.87

As a result, the Court found that the state had failed in its positive obliga-
tions and had committed a violation of article 3 ECHR. It also found a vio-
lation of the right to life of both the applicant and her mother under article
2.

Cases such as Opuz illustrate the interlinked nature of types of vio-
lence against women, including the link between the right to life and the
prohibition of torture. Emerging jurisprudence demonstrates that in-
ternational and regional human rights regimes have begun to recognise the
importance of tackling the fundamental violation of the human rights of
women within the private sphere. In the case of González et al. (‘Cotton
Field’) v. Mexico,88 the Court confirmed that the failure of the state to adopt
a ‘general policy’ to address the widespread and egregious violence against
women in the Ciudad Juárez region of Mexico, including rapes, murders
and disappearances, amounted to a breach of the due diligence principle.
Similarly, a 2015 CtEDAW inquiry instituted under article 8 of the CEDAW
Optional Protocol found that there had been grave and systematic violations
of a number of articles under the convention on the part of Canada due to
the latter’s failure to exercise due diligence in the investigation of a high
number of cases of missing and murdered aboriginal women and girls.89

These developments could thus be seen as an important step forward in
terms of mainstreaming violations of women’s rights into broader human
rights frameworks.



However, as highlighted by the Special Rapporteur on violence against
women, due diligence will need to be developed further in order to serve as
an effective tool in combating gender-based violence:

If we confine ourselves to the current conception of due diligence as an
element of State responsibility, then obstacles relative to the capacity
of the State will be determinative. If, on the other hand, we continue
dare to push the boundaries of due diligence in demanding the full
compliance of States with international law, including the obligation to
address the root causes of violence against women and to hold non-
State actors accountable for their acts, then we will move towards a
conception of human rights compatible with our aspirations for a just
world free of violence.90

Questions

1. Has the development of a specific system to protect the human
rights of women, for example in the form of CEDAW, been ben-
eficial or detrimental to the advancement of women’s human
rights overall?
2. Should women’s human rights be mainstreamed into the
overarching system of international protection of human rights?
3. What has been the impact of the ‘due diligence’ principle in
relation to the protection of the human rights of women? How
effective is this principle in the protection of women’s rights
within the private sphere and domestic regimes?

11.3 Conceptual Development



11.3.1 The Development of Feminist Legal Theory and Women’s
Human Rights

The conceptual development of rights for women has a long pedigree.91

However, the majority of discussion has been focused around authors writ-
ing within and about Western legal systems and contexts. This has been in-
creasingly criticised, and has provided the impetus for a number of major
discussions within feminist theory that reflect upon and influence concepts
and practice within the current international human rights regime. Debates
on the existence and nature of women’s human rights predate the emer-
gence of the international human rights system, and had, for example, al-
ready been raised by authors including Mary Wollstonecraft92 in the eigh-
teenth century. Early women’s rights activists were also key players in the
anti-slavery movement.93 The adaptation and application of existing liberal
human rights theories towards specific rights for women led to an early em-
phasis on gaining rights for women within the public sphere, as exemplified
by feminist campaigning for the women’s suffrage movement in the nine-
teenth and early twentieth centuries. Likewise, the emphasis during the es-
tablishment of the early international human rights regime on ‘first genera-
tion’ civil and political rights may also have influenced this initial focus on
violations of women’s human rights in the public domain.94

Rights frameworks based around theories of liberalism focus on con-
cepts of individual rights to non-discrimination and equality.95 This ap-
proach argues that women should be treated on the same footing as men in
terms of their participation in public life and their treatment by public insti-
tutions, and should not be discriminated against on the basis of their sex.
Liberalism rests upon the premise that certain concepts such as equal rights
and opportunity, rationality and individual choice are the basis of participa-
tion in society and public life. The theory posits that all persons are free and
equal, including in relation to areas such as the right to vote, equality before
the law, education, employment, as well as property rights and freedom of
contract. Despite this, a number of signatory states to treaties whose provi-
sions espouse liberal values, such as the civil and political rights contained
within the ICCPR, continue to deny these rights to women. For example,
while the right to vote was to a great extent addressed by activist and suf-
fragist movements in the twentieth century, a number of states, such as Sau-
di Arabia, have remained reluctant to ensure the right to vote for women.96



11.3.2 Critiques of Liberal and Non-discrimination Approaches to
Women’s Human Rights

A liberal approach seems practical, since without representation within the
public sphere, women lack a means by which to effect changes to laws and
systems of government in ways which empower them and allow them to
enforce these rights. Liberal feminist theorists and activists seek to gain
‘insider’ status to influence existing institutions in ways which uphold
equality between the sexes, and to openly and legitimately attempt to pro-
mote policies and laws based on principles of non-discrimination. In this
approach, the problem is not law in or of itself, but ‘bad’ or wrongly ap-
plied law.97 Feminists such as Eleanor Roosevelt and the members of the
Commission on the Status of Women advocated the formal equality ap-
proach during their participation in the drafting of early international human
rights instruments such as the Universal Declaration of Human Rights
(UDHR). However, later feminists, particularly in the second half of the
twentieth century, began to criticise the focus on civil and political rights
and the precepts of non-discrimination underlying them.98

One of the most important critiques of liberal feminism revolves
around its failure sufficiently to recognise and respond to problems caused
by the so-called ‘public/private divide’. The state-centric and individualistic
nature of liberal approaches to rights places the focus of reform on the pub-
lic sphere rather than the private sphere of individuals’ lives, which should
not be interfered with unless necessary. Feminists have long argued that
women’s prolonged exclusion from the public sphere means that in practice
a number of serious violations of their rights take place in the private
sphere, such as in the family or in marriage, which are not adequately re-
flected in the traditional liberal paradigm of international human rights
law.99

A second major critique of the liberal feminist approach is its accep-
tance, and consequent inability to adequately question, the assumption of
gender neutrality or objectivity underlying systems of law; in this case, the
international human rights law regime. Liberal feminism views gender in-
equality as an error within the system of law requiring rectification, rather
than reflecting an in-built system of domination and hierarchy. Critics argue
that underlying the outwardly neutral concept of non-discrimination is a
white, male-centric, privileged ‘norm’ which does not encompass the expe-



rience or particular vulnerabilities of women, ethnic minorities and others
who do not (and cannot) conform to this standard. International human
rights laws and norms, while notionally positing that human rights are
equally applicable to all, in practice enforce standards which reinforce ex-
isting power hierarchies around gender, race and other potential types of
vulnerability.100 An example is the use of masculine language and vocabu-
lary in international human rights instruments, such as the use of the mascu-
line pronoun in the majority of the general human rights instruments, which
is seen as perpetuating the male-centredness of human rights norms, and
excludes female perspectives and experiences.101

Building on these critiques, two major schools of feminist thought took
differing approaches in order to contest assumptions of the alleged neutrali-
ty of liberal legal theory. Cultural or relational feminism builds on critiques
of liberal paradigms of equality, positing that the factors that make women
different from men should be celebrated and valued. It is an approach most
famously argued by psychologist Carol Gilligan, who asserted that women
reason in a ‘different’ voice based more on an ethic of care, responsibility
and connection than the abstract, masculine ethic of justice propagated by
the legal system and society at large.102 She argued that this adversarial and
hierarchical ‘male’ approach has been privileged within law, and that as a
result the ‘different’ voice of female reasoning has been subjugated and
marginalised within conceptual and practical legal frameworks. This argu-
ment has also been applied in relation to international law, for example con-
cerning the adversarial and abstract approach of the language used within
international human rights treaties.103

Radical feminism has deconstructed and critiqued both liberal and cul-
tural feminist approaches. Catherine Mackinnon in particular has argued
that ‘under the sameness standard, women are measured according to our
correspondence with man’ but ‘under the difference standard, we are mea-
sured according to our lack of correspondence with him’. In either case
‘masculinity, or maleness is the referent for both’104 and a male norm poses
as gender neutrality. Thus in this approach, it is only women’s difference
from men, rather than men’s difference from women, that matters. In this
way differences between men and women, for example such as those relat-
ing to pregnancy, can be left unacknowledged by ‘male-centric’ legal
norms, as reflected in the length of time it took to recognise reproductive



rights. Mackinnon further criticises arguments which attempt to acknowl-
edge women’s difference positively, on the basis that such arguments make
certain attributes seem inherently female, rather than being attributed to
women by a male system of domination for its own purposes.105 Radical
feminism therefore critiques existing male-dominated hierarchies of power
from an external standpoint. Instead it advocates an approach based on how
the distribution of power results in gender inequality and constructs the sta-
tus of women in society; the ‘dominance approach’.106 Using this approach,
once the domination of women by men is acknowledged and dealt with, it
may finally be possible for the conditions of equality to exist in which
women truly can see what or who women are, without the constant compar-
ison to an unattainable male standard.

11.3.3 Critiques of ‘Western’ Feminist Approaches to Women’s
Human Rights

Mackinnon’s approach has left her open to a number of criticisms from oth-
er feminists. Post-modern feminists argue that it places too much emphasis
on the law as a decisive and overarching mechanism in relation to the viola-
tion of women’s rights, rather than on the intersection of law with other cul-
tural or socio-political factors.107 This critique is especially relevant in rela-
tion to the debates on cultural relativism discussed below, particularly the
effective implementation of ‘universal’ human rights norms within local
contexts using domestic legal systems.108 In this respect, Mackinnon’s
‘dominance approach’ has been accused of leaving little scope for resis-
tance or strategies for change, including by actors and organisations work-
ing to protect women’s human rights within the local context. This ap-
proach could therefore be seen as at odds with the long-standing and ongo-
ing struggles of women’s human rights activism. It also fails to provide an
adequate account of certain violations of women’s human rights, such as
FGM. In Mackinnon’s account, little room remains for female agency in the
perpetration of FGM, since she subscribes to a theory of so-called ‘false
consciousness’, whereby women have been passively indoctrinated into the
system of male dominance. However, accounts of FGM show that women



do not necessarily uniformly subscribe to male accounts of their well-being,
and undertake actions such as FGM for wider social and cultural reasons.109

A major criticism of Mackinnon’s work is that she ‘essentialises’ the
voice of women by not sufficiently taking into account the diversity of their
experiences, including in relation to issues of cultural, racial or other forms
of diversity.110 For example, Harris argues that Mackinnon only discusses
the issue of race in a way which views the experience of oppression of
black women as the same as that of white women, only ‘more so’. Howev-
er, Harris argues that the difference in discrimination is not necessarily only
quantitatively different from that experienced by white women, but qualita-
tively so, different in its very nature, as well as in its severity.111 One way to
address this critique is through the conceptual tool of ‘intersectional dis-
crimination’. Crenshaw has analysed a number of scenarios involving vio-
lence against women of colour within the United States of America (USA),
and argued that where, for example, race and gender discrimination inter-
sect, black women are found to be marginalised within both feminist and
anti-racist agendas, and the discrimination they suffer is either compounded
or ignored.112 More recently, she and other feminist scholars have attempted
to further analyse the complexity of intersectional discrimination within the
context of international human rights frameworks by using a ‘traffic inter-
section metaphor’, whereby differing forms of disempowerment are ‘thor-
oughfares’, creating intersections where multiple forms of discrimination
and identity overlap and meet, resulting in compound or qualitatively differ-
ent violations of women’s human rights.

The latter analysis was set out in the 2001 UN Office of the High
Commissioner for Human Rights (OHCHR) Report on the Gender Dimen-
sions of Racial Discrimination, produced following an Expert Group Meet-
ing in 2000.113 The report details a number of practical examples of inter-
sectional discrimination within the context of human rights violations. One
example given is that of violence against women in situations of armed con-
flict, where women from specific ethnic or racial groups have been targeted
with rape, enforced pregnancy and other forms of sexual violence as a
means of ‘dishonouring’ or ethnically cleansing the group in question. The
report argues that the intersection of gender and race in this type of violence
illustrates the distinct and compound nature of intersectional discrimination,
and that the response of national and international human rights regimes



must take this into account if they are to effectively protect the human
rights of women.

These debates could be taken as reflective of more far-reaching criti-
cisms of ‘Western’ feminist approaches to international human rights. These
‘essentialist’ approaches are perceived to have ignored the impact of inter-
secting forms of discrimination with gender discrimination, as well as the
impact of wider historical and global contexts such as colonialism. Follow-
ing from this is the ongoing conflict between culturally relativist and uni-
versal conceptions of human rights norms.114 Related to these discourses
surrounding the power relations inherent around the formulation and appli-
cation of human rights norms, non-Western feminists have criticised the
lack of understanding and perceptions of cultural superiority within much
Western feminist human rights discourse.115 Yet criticism of rights dis-
course has also come from Western human rights activists who do not wish
to be seen as imposing culturally relativist neo-imperialistic human rights
norms on other states, as well as from grassroots human rights and women’s
rights activists. Indeed, local women’s rights activists may find rights dis-
course helpful in their attempts to practically implement human rights
strategies. It therefore also needs to be recognised that the language of
rights feels ‘new and empowering’116 to many victims of human rights vio-
lations, and that it is neither practical, nor necessarily ethical, for others to
attempt to remove this discourse from current debates around existing hu-
man rights frameworks, or to hinder it.

Criticism of Western feminists riding roughshod over local experiences
are closely related to debates about ‘culture’, which have been used fre-
quently on both sides, either to denigrate or to justify certain practices.117

Such viewpoints add to the perception of culture as fixed and immutable,
rather than selected according to context by powerful members of a group
in order to preserve existing power structures such as gender hierarchies.118

They also overlook the possibility of resistance or contestation within
groups as to the nature of ‘culture’, and that cultural practices or customs
can adapt (as in the case of FGM), disappear (as in the case of Chinese foot
binding), be revived (as in the case of veiling in European Muslim commu-
nities) or be imported (as in the case of the Shia practice of mut’a, short-
term marriages used to justify the abduction of young girls by fighters in
Sunni Algeria during the 1990s).119 These examples illustrate the ways in



which cultural practices or traditions are fluid, and can be exploited accord-
ing to context in order to perpetuate gender-based human rights violations.
Conversely, the fluidity of ‘culture’ opens up the possibility for feminists of
challenging violations of women’s human rights.

The debate on culture and cultural relativism has been fundamental in
relation to women’s rights; as has been succinctly pointed out, ‘no social
group has suffered greater violation of its human rights in the name of cul-
ture than women’.120 Yet there has been a tendency in Western feminist dis-
course to ‘orientalise’ concepts around culture, and allegedly cultural forms
of violence against women such as FGM. Thus ‘culture’ is only seen to be a
relevant factor in violence against women in non-Western contexts, despite
the existence of high rates of sexual and domestic violence in Western
states, as well as other harmful practices such as cosmetic surgery or media
portrayals of women as sexual objects.121 A number of ‘Western’ feminists
have argued that it is hypocritical, patronising and futile to attempt to dic-
tate to local activists the methods by which they could or should prevent
such violations. They argue that it is necessary to take a grassroots approach
to such issues, so that local actors, including feminist activists, are support-
ed and facilitated (but not dictated to or controlled) by more powerful West-
ern feminist activists.122 Again, ongoing conflicts around approaches to
FGM provide a useful example of the necessity for feminists from a range
of contexts to work together to protect the rights of female victims, but in a
manner which is not perceived as Western feminist neo-imperialism.123 As
Case Study 11.1 on ‘honour crimes’ demonstrates, these debates around
culture and gender are relevant in domestic arenas, such as the multicultural
context of the UK, as well as international ones.



Case Study 11.1  Banaz Mahmod

Banaz Mahmod was a twenty-year-old Kurdish woman who left an
abusive marriage which her family had forced her into. She was bru-
tally raped and murdered after her family discovered that she was
involved in a relationship with a young man, which they deemed
would bring ‘dishonour’ to the family and community. Later investi-
gations revealed that the murder was planned, premeditated and car-
ried out by a range of private individuals, including her father, uncle
and other male members of her family and wider community. Her
mother was also complicit, possibly through fear for her own safety.
There were a number of failures on the part of the UK police in this
case, which led to an investigation by the Independent Police Com-
plaints Commission. These included a number of occasions where
Banaz reported to police front desk staff that she was in fear of her
life from her family because of issues of honour. On each occasion
her claims were disregarded because the police officers in question
did not believe that they constituted a legitimate threat, due at least
in part to their lack of understanding of issues around ‘honour’, and
the possibility of accompanying violence. On another occasion Ba-
naz called the emergency services after breaking a window and es-
caping from the family residence because she feared her father was
about to kill her. The attending female police officer took her to the
hospital, yet dismissed her account as ‘an attention-seeking ploy or a
private family matter’, and even considered charging her with crimi-
nal damage.1 The Independent Police Complaints Commission
found that the police response to Banaz’s plight was ‘at best mixed’
and that she had been ‘let down’ by the police in London and the
West Midlands in relation to ‘delays in investigations, poor supervi-
sion, a lack of understanding and insensitivity’.2 It has been argued
by activists and others that the police failures in this case demon-
strated an ongoing problem of poor implementation of policy, where
the police are still ‘merely talking the talk’ rather than translating
policy into practical strategies to protect victims.3



1 See Gill, above note 1.

2 See ‘IPCC concludes investigation into MPs and West Midlands
Police dealings with Banaz Mahmod’, Independent Police Com-
plaints Commission (2 April 2008).

3 See A. Gill, ‘“Honor Killings” and the Quest for Justice in Black
and Minority Ethnic Communities in the United Kingdom’ (2009)
20 Criminal Justice Policy Review 475. See also J. Payton, ‘Collec-
tive Crimes, Collective Victims: A Case Study of the Murder of Ba-
naz Mahmod’, in Idriss and Abbas above note 3, for discussion of
this case, including the police response.

11.3.4 Sex, Gender and Sexuality

A final conceptual issue surrounds the use of the terminology of sex or gen-
der. Most international human rights treaties discuss discrimination on the
basis of sex rather than gender, although the terms sex, gender and woman
are often used interchangeably in the discourse.124 This may reflect the lib-
eral focus of the debate during the period in which these instruments were
drafted and adopted, and assumes that there is a common standard of equal-
ity which can be reached between men and women. Use of the term ‘sex’ is
problematic due to the assumption of male neutrality in legal norms and
standards, and its focus on the biological physical attributes of ‘male’ and
‘female’. This may be viewed as essentialist in nature, and may also be in-
terpreted in ways which do not adequately encompass all those in need of
protection, for example trans-gendered persons.125

By contrast, more recent discussions have attempted to re-examine
non-discrimination norms, in relation to conceptualisations around gender,
as a broader social construct. A key example of a national instrument re-



flecting this is the 1996 South African Constitution, which specifically
refers to non-discrimination on the basis of sex or gender, and sexual orien-
tation.126 A further example is that of violence against women. UN stan-
dard-setting documents on violence against women specifically refer to is-
sues of gender-based violence as a form of discrimination under article 1 of
CEDAW. This approach links and builds on traditional notions of equality
and non-discrimination in terms of newer debates around gender, and gen-
der-based violence, as opposed solely to the traditional approach of non-
discrimination.

While the UN definitions both refer specifically to women, they also
allow for a wider definition of gender which could be extended to vulnera-
ble males, even though the majority of, or a disproportionate number of vic-
tims, are indeed still female. This approach takes into account social con-
structions of masculinity and femininity and allows for examination of
broader issues of sexuality, including protection of rights in relation to free-
dom of sexual orientation, which are still highly under-developed in in-
ternational human rights law.127 The terminology around gender-based vio-
lence, as opposed to that of violence against women or sex discrimination,
highlights the relevance of multiple power hierarchies which can victimise
both men and women in a variety of contexts.



Questions

1. What is the relevance of feminist legal theory in relation to
the human rights of women today? How can we use these theo-
ries in the current context?
2. How is ‘culture’ relevant to the human rights of women? How
does ‘cultural relativism’ impact on women’s human rights?
3. What is the difference between the terms ‘sex’ and ‘gender’ in
terms of women’s human rights?
4. X is a young man who became the victim of various forms of
domestic violence, including physical and emotional abuse, once
his family realised he was gay. His family told him that if he
‘agrees’ to a marriage to be arranged for him, all his previous
actions will be forgotten, and he will no longer be subject to fur-
ther abuse. Despite his attempts to alert the authorities to the
abuse he is suffering, they have taken no steps to attempt to help
him escape the situation without harm. Does X have a case to
make before the CtEDAW?

11.4 Women’s Human Rights and Domestic
Contexts: ‘Honour Crimes’ in the English Legal

System
The approach of the English legal system to cases of honour-related vio-
lence provides an example of how the issues discussed above operate in
practice. Within the UK, honour-related violence has, to date, mostly been
reported within ethnic minority communities. For this reason, there has
been much debate as to the ‘cultural’ nature of such violence, and thus the
extent to which it should be treated as culturally different, in practice and
strategy, to other forms of gender-based violence such as domestic violence.



The following discussion and Case Study 11.1 illustrate these issues in rela-
tion to the international human rights regime.

11.4.1 Definitions and Concepts of ‘Honour’

A key working definition of the term ‘crimes of honour’, which provides a
useful bridge between concepts of ‘honour’ and the forms of violence
through which ‘honour’ is enforced, understands it as encompassing:

a variety of manifestations of violence against women, including
‘honour killings’, assault, confinement or imprisonment, and
interference with choice in marriage, where the publicly articulated
‘justification’ is attributed to a social order claimed to require the
preservation of a concept of ‘honour’ vested in male (family and/or
conjugal) control over women and specifically women’s sexual
conduct: actual, suspected or potential.128

Anthropologists, feminists and other scholars argue that concepts of
‘honour’ are highly dependent on the twin concepts of male honour and fe-
male shame. In this conceptualisation, women are seen as the property of
their male relatives, often due to reasons relating to the guarding of patriar-
chal control over male children, and the passing down of both the family
name and inheritance. This objectification renders women disposable once
they are perceived to have committed a transgression, since they are
deemed to lack worth if they are no longer ‘honourable’.

Honour-related violence can cover a wide spectrum of acts to control
women’s behaviour, ranging from emotional threats to physical violence.
Three key forms of violence are especially notable, due both to their inter-
linked nature and their severity. These are so-called ‘honour killing’, forced
marriage and rape. For example, refusal to enter a forced marriage, along
with other attempts at sexual or other forms of autonomy on the part of
women may result in ‘honour killing’. Rape may be used as a form of coer-
cion into forced marriage, and women forced into marriage may also suffer
marital rape as a consequence.

Honour-related violence can therefore be seen as a form of violence
against women. ‘Honour’ adheres differentially and unequally to men and



women; women are undoubtedly the primary victims of ‘crimes of honour’
at the hands of largely male perpetrators,129 and those who transgress ‘hon-
our’ codes suffer harsher consequences than their male counterparts. Even
where men are the victims of an ‘honour killing’, this usually occurs be-
cause the victim is alleged to have ruined a woman’s reputation by reneging
on a promise of marriage, or through an actual or suspected relationship
with her.130 Accordingly, international and European declarations have
specifically located ‘honour crimes’ within the sphere of gender
violence.131 How is gender-based violence to be understood, particularly if
men can also be victims of ‘honour crimes’? Gender has been conceptu-
alised as referring to the differential values historically attributed to mas-
culinity and femininity, resulting in a ‘patriarchal power legacy which man-
ifests itself through relations of domination and subordination’.132 The
wording of CtEDAW’s General Recommendation 19 provides important
clues for an understanding of gender-based violence, which it defines as:

violence that is directed against a woman because she is a woman or
that affects women disproportionately. It includes acts that inflict
physical, mental or sexual harm or suffering, threats of such acts,
coercion and other deprivations of liberty. (emphasis added)133

The definition does not necessitate that gender-based violence is always
solely directed against women, but that this is disproportionately or primari-
ly the case in most circumstances. This analysis also takes into account
broader issues of gender and sexuality. For example, gay men and women
may suffer honour-related violence if their sexual orientation becomes
known and is deemed to bring shame or dishonour to their family or com-
munity.134

11.4.2 Practical Legal Approaches to ‘Honour Crimes’: Culture,
Gender and Mainstreaming

This section provides a country-specific examination of approaches to hon-
our-related violence within the English legal system, using case examples
and interviews with various actors involved with formulating and imple-



menting relevant legal policy and practice.135 At present within the English
legal system, for the most part, cases of honour-related violence are viewed
through the lens of domestic violence, and therefore in practice are ‘main-
streamed’ into overarching frameworks addressing gender-based violence.
The Association of Chief Police Officers, which is the national police body
in England and Wales responsible for formulating policies to be implement-
ed by all of the police forces under its remit, defines honour-related vio-
lence as ‘a crime or incident, which has or may have been committed to
protect or defend the honour of the family and/or community’.136 However,
it simultaneously also specifically includes honour-related violence within
the category of domestic abuse. The current cross-governmental definition
of domestic violence is:

Any incident of threatening behaviour, violence or abuse
(psychological, physical, sexual, financial or emotional) between
adults, aged 18 and over, who are or have been intimate partners or
family members, regardless of gender and sexuality (family members
are defined as mother, father, son, daughter, brother, sister and
grandparents, whether directly related, in-laws or step-family).137

A number of elements of this definition of domestic violence, in particular
the inclusion of a range of behaviours and perpetrators, and the specific ref-
erence to both male and female perpetrators and victims, overlap with ele-
ments found within cases of honour-related violence. However, the defini-
tion is silent on certain other, additional factors, which have been present in
some cases. These include the presence of multiple perpetrators, often in
conjunction with the premeditation or pre-planning of crimes, and the in-
volvement of an even wider range of family or community members. An
example of the latter which has been reported in the UK are so-called
‘bounty hunters’ in some communities, who are enlisted to track down and
at times harm potential victims who have attempted to escape honour-relat-
ed violence.138

Key police officers and prosecutors139 have endorsed the approach of,
in the majority of cases, mainstreaming honour-related violence into current
domestic violence strategies. Both police and Crown Prosecution Service
interviewees acknowledged that cases of honour-related violence may often



overlap or coexist with domestic violence, while simultaneously retaining
certain unique elements. So-called ‘cultural’ factors were often in practice
relevant in relation to tactical policing and prosecution tactics. These in-
clude frontline officer awareness and training, victim risk and safety plans,
and investigation and evidence gathering, for example through the use of
‘organised crime’ investigative techniques such as covert listening devices,
which are not usually employed in domestic homicide cases. The Associa-
tion of Chief Police Officers interviewee stated that honour-related
violence:

does need an additional set of knowledge, awareness, and some of the
tactical responses are different as well, in terms of who you share
information with, in terms of the safety plans around victims … So it’s
about a victim focus, it’s about assessing, recognising and managing
risk, it’s about safety planning, it’s about the quality of evidence
gathering … [but] it’s also about holding perpetrators to account …
because it’s got these other [aspects], you can’t just say well we’ve got
a domestic abuse response, therefore that’ll do.140

Such strategies could be seen as the implementation of an ‘intersectional
discrimination’ approach in order to address crimes of honour-related vio-
lence as effectively as possible, whereby the intersection of gender with
race or culture is recognised in the investigation and prosecution of such
crimes. NGOs working with victims of honour-related violence have also
identified the need for an intersectional approach, for example in relation to
the need to provide targeted and specific refuge provision for ethnic minori-
ty victims of gender-based violence, including honour-related violence.

The interviewees acknowledged potential problems arising from the
stigmatisation and stereotyping of certain communities, within the multicul-
tural context of the UK, if certain elements, such as the involvement of
wider family or community members within cases of honour-related vio-
lence are seen as ‘cultural’. This parallels certain aspects of the debates in
international human rights law, in relation to the ‘orientalisation’ of certain
types of women’s rights violations as associated with or only practised by
certain communities or cultures.



11.4.3 Non-state Actors and Due Diligence: A Human Rights
Response?

Within the international human rights framework, actors have emphasised
the patriarchal nature of honour-related violence rather than its cultural as-
pects. For example, the Special Rapporteur on violence against women, its
causes and consequences examined ‘honour killings’ and forced marriage
within the context of her report on cultural practices in the family that are
violent towards women. However, she took care to emphasise that overar-
ching ideologies of masculinity, and the need to regulate female sexuality
are key to the perpetuation of such violence.141 CtEDAW’s General Recom-
mendation 19 refers to forced marriage as a type of ‘traditional attitude’, yet
at the same time firmly places it within the realm of gender-based
violence.142 One outcome of this international recognition of honour-related
violence as a form of gender-based violence is several UNGA resolutions
specifically aimed at the elimination of ‘crimes of honour’ against
women.143

Ensuring that violence against women is mainstreamed within a broad-
er framework of both domestic and international human rights is an ongoing
and pressing concern of feminist theory and activism. The principles and
rights embodied within the European human rights system,144 which have
come into force in the UK legal system through the Human Rights Act,145

can in this context be employed to protect victims of gender violence. As
well as breaching broader principles of non-discrimination (article 14), ‘ho-
nour crimes’ such as ‘honour killing’ and forced marriage could invoke a
number of other articles of the Human Rights Act and the ECHR, including
articles 2, 3, 5, 8 and 12 ECHR.

A major question which remains to be addressed in relation to the use
of human rights law in cases of honour-related violence is the fact that this
violence is being carried out by non-state actors. To what extent, then, in the
context of the English legal system, can these crimes be addressed by hu-
man rights norms? The triggering of these protections in the international
human rights regime revolves around whether or not the state authorities
have exercised due diligence in preventing, investigating and punishing
crimes of honour-related violence.146 In the UK context of honour-related
violence, the due diligence principle translates into the debate around the



extent to which state authorities have failed in their duties to an individual,
by not adequately protecting or preventing a violation of their rights by a
private actor.

In this scenario, if honour-related violence is seen as primarily cultur-
ally motivated, the triggering of these obligations could revolve around the
arguments raised by activists and others that public authorities have differ-
entiated between their treatment of violence against women within minority
and majority communities due to concerns about multicultural politics.
Thus the question of differentiation, and consequently due diligence, be-
comes once more focused on the issue of culture, with all the attendant
problems discussed in this chapter. This approach therefore raises some ten-
tative, but potentially controversial questions. One is whether violence
against women in ethnic minority communities is now being over-empha-
sised in a way which may have negative consequences for overall strategies
combating violence against all women within the UK. This could be avoid-
ed if agencies responsible for preventing and punishing such abuses placed
greater emphasis on treating honour-related violence as part of a wider
problem of gender-based violence. There is growing support among ac-
tivists and scholars for the enforcement of due diligence obligations in rela-
tion to domestic violence in general (rather than specifically honour-related
violence). The basis for this is the argument that the high rates of domestic
abuse of all types in the UK mean that state mechanisms have failed in their
obligations adequately to respond to and prevent such human rights viola-
tions by non-state actors.147

The discourse of human rights is undoubtedly of great symbolic and
practical importance in the international strategy against gender-based vio-
lence. However, within multicultural societies such as the UK, the question
is whether this discourse is of specific assistance within the context of at-
tempts to protect potential victims of ‘honour crimes’.148 Therefore a num-
ber of questions remain as to the practical utility and implementation of hu-
man rights mechanisms within specific domestic legal systems. These are
raised by Case Study 11.1.



Points to Consider

1. What forms of honour-related violence are present in this
scenario, and what role does culture play? To what extent is
it useful to view ‘honour crimes’ either as culture- or gen-
der-based?
2. Should such violence be ‘mainstreamed’ into existing or
overarching domestic frameworks around gender-based vi-
olence? If so, why, and to what extent?
3. Did the domestic legal system in this case adequately ad-
dress the violations caused by non-state actors? Is the ‘due
diligence’ principle worth pursuing in this and other cases
of honour-related violence?
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12.1 Introduction
The presumption is that a specialised legal regime for children is warranted
because of their inherent vulnerabilities. The vulnerability of children is
rather different from that of other vulnerable groups, such as women, in-
digenous peoples, disabled persons, lesbian, gay, bisexual, transsexual and
intersex (LGBTI) persons, in that at different stages of their development
they are mostly dependent on others for their survival and cannot (or are not
allowed to) partake in social or political life in the same way as adults. Un-
like all other vulnerable persons, the well-being of children is entrusted to
their parents and guardians, and hence many of the issues facing children
have traditionally been perceived through the lens of family relationships
and family law, as opposed to human rights law.

The Convention on the Rights of the Child (CRC) and its subsequent
protocols has somewhat changed this state of affairs by introducing several
principles which transform children from objects to real subjects of the
law.1 Moreover, these instruments highlight the reality that children can and
do constitute a ‘commodity’ for organised crime groups and warlords,
whether for sexual gratification, illegal adoptions or as child soldiers. Un-
less states take active and concerted measures to prevent and punish the
perpetrators (and end-users) of such offences, the exploitation of children
will remain a profitable enterprise. Without investment in the lives of chil-
dren through the use of maximum available resources, states will remain
weak and children disempowered.

This chapter examines the emergence of a specialised human rights
regime for children, as well as the guiding principles found in the CRC. It
then goes on to illustrate how poverty and other factors exacerbate the vul-
nerabilities of children.

12.2 Childhood: a Non-Static Concept
It is perhaps inconceivable today that a child would be fully integrated in
the life of adults, bearing in the process the same rights and obligations. Yet
until the Renaissance, in Europe childhood was no different from adult-
hood. Children engaged in exactly the same activities as adults and from a



very early age they learned their parents’ trade through apprenticeships. In
this setting, children were not viewed as weaker or inferior compared to
adults, and it was considered natural that they would partake in equal mea-
sure in the sustenance and survival needs of the family, tribe or clan. Child-
hood, as a way of treating and behaving towards children as distinct from
adults, emerged with the Renaissance and the Reformation movement,
whereby children were viewed as weak and in need of discipline.2 That era,
therefore, developed the notion of childhood in the form of a social con-
struct. From the Renaissance right up to the 1970s, parents (or guardians)
were recognised as the sole agents of the child. This meant that children had
no rights as such and no independent locus standi that was distinct from that
of their parents or guardians.3

The CRC and other instruments before it exemplify a tension between
two competing ideas, namely the child liberationist model and the child
protectionist or nurturance model. The former advocates absolute autono-
my, in the sense that children must be allowed to possess power to decide
all issues affecting them, this being the only means to fully realise
children’s rights.4 The protectionist school, on the other hand, assumes that
children’s physical and mental capabilities have been proven by the physi-
cal sciences to be different from those of adults, which in turn renders them
dependent and vulnerable and therefore in need of specialised protection.5
None of the two schools in their pure form is without problems. By way of
illustration, while children’s autonomy is attractive, if taken to extremes it
allows sexual freedom at a very young age, as well as unlimited recruitment
in armed conflicts. Equally, while the pitfalls stemming from absolute au-
tonomy are remedied by the protectionist theory, its application also risks
giving no voice whatsoever to children and imposing on them lifestyles
which are antithetical to their needs and desires, but which are otherwise
compatible with the interests and desires of their parents and guardians. As
will be demonstrated in subsequent sections, the CRC reconciles both
schools and incorporates elements of both.

With this in mind, a child is defined under article 1 of the CRC as
‘every human being below the age of 18 years, unless under the law applic-
able to the child, majority is attained earlier’.6 The ‘age of majority’ refers
to the possession of control over one’s person, decisions and actions, and
coincides in time with the termination of legal authority exercised by the



child’s parents or guardians.7 The age of majority is not the same as the age
of sexual consent, the age at which one is allowed to consume alcohol or
the age one is allowed to vote. These may well differ from the age of major-
ity.

12.3 The Need for A Specialised Protection
Regime

One of the cardinal principles of human rights is that they apply to all per-
sons irrespective of age, gender, religion or any other particular status.
Hence, they equally apply to children. In reality, however, vulnerable per-
sons and groups are unable to exercise their rights in the same way as their
more empowered counterparts. By way of illustration, the illiterate and ul-
tra-poor are not only often unaware of their rights but have little access to
justice mechanisms. As a result, if they have no recourse to legal aid, no se-
rious political effort towards universal education and if local laws do not
allow for representation by civil society, it is evident that their entitlements
under international human rights law are meaningless.

Children do not typically possess the means for their own well-being
and as such are dependent on their parents or guardians. Even so, the rights
afforded to children under general human rights law are not subsumed
wholly in the person of the parent. If this were so, the person of the child
would be legally inseparable from that of the parent and hence the parent’s
treatment of the child would not be a matter for human rights law, but the
law of property, or some other legal discipline. This may seem absurd if
measured against contemporary standards, but it was not long ago that the
caning and beating of children by their parents were considered lawful ‘dis-
ciplinary’ methods of parenting.8 Under the current position, which is re-
flected in the CRC, children possess an independent (from their parents) le-
gal personality, which encompasses general and specialised human rights
entitlements, and, in addition, parents (or other guardians) bear several
obligations for their protection, development and well-being. The duties and
rights of parents are further supplemented by the state, which has a positive
obligation of ensuring that all those involved in the child’s upbringing, in-



cluding the parents, discharge their duties in accordance with the ‘best inter-
ests’ of the child.

The enforcement of children’s rights and the two strands upon which
such enforcement rests (i.e. independent legal personality counterbalanced
with the rights and duties of parents/guardians) suggests that other related
areas of law must necessarily be adapted accordingly. For example, under
the law of contract a child’s legal personality cannot be equated to full legal
capacity to enter into complex contracts. The consent of the parent/guardian
will always be required in such cases. More importantly, in the greater field
of family law seemingly unrelated relationships, such as marital ones (for
example divorce), have a direct bearing on the child.9 Equally, the legal
consequences of adoption or surrogacy juxtapose the positive obligation of
the state to ensure the child’s best interests, while on the other hand to satis-
fy that its citizens do not violate the law and engage in conduct that is con-
trary to public morals.10 In cases where a child is born from a surrogate
mother who under prior and lawful agreement gives up the child to the bio-
logical father (and his partner/spouse), the father’s country of nationality
may not recognise a legal relationship between the biological father and the
child. As a result, the child is not considered adopted or the offspring of the
father and as a result is not granted the father’s nationality if conceived and
born abroad, even if the country of birth recognises paternal rights under the
surrogacy. The European Court of Human Rights (ECtHR) has held in such
cases that overly restrictive surrogacy laws that offend the parent–child re-
lationship do not fall within member states’ margin of appreciation and that
failure to grant nationality to the child undermines its identity within the so-
ciety of its parents.11

Given the importance of the family unit, since the family is entrusted
under law with the function of acting as the primary carer of the child,12 the
family’s rights and duties are so intertwined with those of the child that in
some cases they are inseparable. The modern concept of ‘family’ is far
more diverse as compared to the traditional model.13 In its broadest sense it
is composed of two independent yet interconnected relationships, namely
the spouses inter se and spouses’ children, whereas in its narrowest sense it
may consist of single-parent families, non-marital families, families without
children, two-adult families without children, etc. The family is protected
by two overarching freedoms; privacy and the rights of children. The rela-



tionship between the parents and the children is not absolute, but as already
noted, it is constrained by the principle of equality and non-discrimination.
However, both are subsidiary to the operation of the children’s ‘best inter-
ests’ principle, which is paramount in any determination of matters perti-
nent to children, such as parental care and custody.14 The reason for this hi-
erarchy between two seemingly equal human rights norms is their tendency
for conflict. If one is to assess the best interests of a child in the course of a
custody dispute between two parents, one must ‘discriminate’ in favour of
the parent who provides the best possible assurances (for example, safety,
stability, loving environment, education prospects, etc.) to the child’s well-
being. This discrimination is considered necessary because the objective in
question is the well-being of the child, which cannot always be served if
equality between the parents is taken as the starting point.15

12.4 Fundamental Principles
The CRC recognises four key guiding principles which permeate the under-
standing and construction of all pertinent rights. Some of these have long
been recognised as general principles, but others are new for many states.
These principles are meant to be applied contextually (based on the particu-
lar circumstances of each case), but also as peremptory principles of con-
struction/interpretation. As a result, they may be applied substantively (for
example to interpret the child’s right to leisure), as well as in respect of pro-
cedural law.16 These principles are: (1) the best interests of the child (article
3 CRC); (2) respect for the views of the child (article 12 CRC); (3) the right
to life, survival and development (article 6 CRC); and (4) non-discrimina-
tion (article 2 CRC).17

12.4.1 The Child’s Best Interests

The foundational principle underlying any decision, judgment or action
(legislative, administrative or other) concerning children is that it must be in
the best interests of the child.18 The application of the ‘best interests’ prin-



ciple under article 3(2) CRC must take into account ‘the rights and duties
[of the child’s] parents, guardians or other individuals legally responsible’.
A child’s best interests must be assessed on an individual basis by the
courts and administrative authorities, and hence pertinent decisions must be
reasoned as to their effects and outcomes on the particular child.19 The ap-
plication of this principle in the field of legislative drafting requires that
laws reflect the needs of children in a disaggregated fashion.20 For example,
there should be different types of protection for children who are refugees,
members of indigenous communities, marginalised groups (such as Roma),
socially excluded, disabled children, abandoned children and others.21

Keeping accurate and disaggregated statistical data is therefore impor-
tant. This is a general obligation on states parties under article 31 CRPD. In
the context of article 7 CRPD, which concerns disabled chidren, it serves
several practical dimensions.22 For example, it may show whether a state
has reduced the number of disabled children in long-term institutions and
whether in turn it has succeeded in placing high numbers in foster care or
reintegrated them with their families. Moreover, disaggregated data allows
policy-makers to fully appreciate the situation of and discrimination faced
by children with disabilities, particularly indigenous children with disabili-
ties, so as to formulate targeted programmes with a view to tackling the ex-
clusion they face.23 In some cases, states manipulate data through defini-
tional alterations. Azerbaijan was found by the Committee on the Rights of
the Child (CtRC) to have the fifth highest child mortality rate in Europe, but
its definition of a ‘live birth’ was not consistent with the internationally
recognised WHO definition.24 The Committee on the Rights of Persons
with Disabilities (CtRPD) deplored the absence of data on disabled
children’s births so as to be able to correlate these to Azerbaijan’s high in-
fant mortality rate and ‘particularly how this state of affairs was affecting
the birth registration of boys and girls with disabilities’.25

A child’s best interest must even supersede any related violation of do-
mestic law. In Paradiso and Campanelli v. Italy, it transpired that the appli-
cants had been untruthful about a surrogacy in Russia because none had a
biological relationship with the child. Given that the nine-month-old child
was not the product of a lawful surrogacy it was placed in foster care. The
ECtHR held that despite the fact that the applicants had breached Italian
and international law regarding inter-country adoption, the removal of a



child from its family setting (its provisional foster family) was an extreme
measure and could be justified only in the eventuality of immediate
danger.26

According to the ECtHR, the best interests of the child comprise two
limbs: maintaining family ties (except where the family has proved particu-
larly unfit) and ensuring the child’s development within a sound environ-
ment, such as would not harm its health and development.27

A particular dimension of the best interests principle is its direct appli-
cation to entities and institutions other than the courts or the state. Private
entities and institutions are not immune from the application of this princi-
ple in their dealings with children. Although such an obligation is not con-
ferred on private entities, states parties to the CRC, ICCPR and CRPD are
obliged to incorporate such obligation in their domestic laws on the basis of
which private entities are obliged to apply the welfare principle. This con-
clusion is amply reflected in the CtRC’s General Comment 9, where it was
stated that:

The best interests of the child is of particular relevance in institutions
and other facilities that provide services for children with disabilities as
they are expected to conform to standards and regulations and should
have the safety, protection and care of children as their primary
consideration, and this consideration should outweigh any other and
under all circumstances, for example, when allocating budgets.28

It should, however, be pointed out that even the ‘best interests’ principle
should be construed in such a manner as actually leading to the best inter-
ests of a child in particular circumstances. In the case of disabled children,
because of the outright rejection of the medical model of disability in the
CRPD, the recognition of full legal capacity through, where necessary, sup-
ported decision-making is deemed to be in the child’s best interests. No
doubt, there might well be circumstances where the determination of a dis-
abled child’s will and preference is impractical or difficult to ascertain. In
such cases, the CtRPD is of the view that the ‘best interpretation of will and
preferences’ must replace ‘best interests’ determinations.29 This means that
as long as the substitute is not appointed against the person’s will, and as
long as he or she adopts decisions affecting the disabled child on the basis



of its ‘best interpretation of will and preferences’ rather than a ‘best inter-
ests’ standard, such assistance would not constitute a substituted decision
but a supported or facilitated decision.30 The same view has been expressed
by the CtRC as follows: Where the child wishes to express his or her views
and where this right is fulfilled through a representative, the latter’s obliga-
tion is to communicate accurately the views of the child. In situations where
the child’s views are in conflict with those of his or her representative, a
procedure should be established to allow the child to approach an authority
to establish a separate representation for the child (e.g. a guardian ad litem),
if necessary.31

12.4.2 The Child’s Right to be Heard

The right of the child to express its views and be heard is predicated on sci-
entific findings according to which children are able to form views, even
before developing their ability to express themselves.32 As a result, it is nat-
ural, but certainly radical (as a legal entitlement) for children not only to
have legal standing in matters that affect them, but also substantially to af-
fect pertinent legal relationships through their personal views.33 Under arti-
cle 12 CRC children are thus entitled, but not obliged, to express their
views in legal or administrative proceedings (for example, custody or adop-
tion) and by implication states are obliged to give due weight to these
views.34 Although the view of a child is enhanced by its age and level of
maturity, given the contextual character of this entitlement, the level of a
child’s maturity is a matter of assessment and can never be presumed;35

otherwise national authorities would render it defunct in practice.36 Chil-
dren’s levels of understanding are not uniformly linked to their biological
age.37 The CtRC has chastised states with a mandatory legislation stating an
age at which a child is considered capable of expressing its views, empha-
sising that since age and maturity differ from one child to another, the exis-
tence of maturity must be assessed on a case-by-case basis irrespective of
age.38

The right of a disabled child to always be heard as a substantive and
procedural right is distinct from the authority of the entity, judicial or other-



wise, before which the child is making a claim, to make a judicial or other
determination. The court or other entity deciding a matter affecting a dis-
abled child is not bound by the expressed views of the child. But it cannot
ignore its views where its age and maturity are such that not taking these
into consideration would not be in the best interests of the disabled child.
This is true, for example, in custody or adoption proceedings. Most states
pay lip service to the right of children to be heard. While allowing a child to
be heard, they provide no guarantees that the courts or administrative au-
thorities will actually consider the child’s views. By way of illustration,
there may be a failure to engage in a true dialogue with the child over sever-
al days or sessions of court proceedings; there may be an absence of in
camera proceedings to ensure the sensitivity of the process; a disabled child
may not be given the technological or communicative means to converse
with the judge; the maturity of the child may be difficult for the judge to as-
sess because of a child’s disability or demeanour. There are of course many
more impediments. It is, therefore, imperative that a secure link be estab-
lished between the right to have a child’s views heard and the proper con-
textualisation and application of such use. This could be achieved, for ex-
ample, by requiring reasoned decisions with specific mention as to how the
child’s views were considered and ‘respected’39 and why, if at all, they
were rejected. Equally, the decision should explain how the maturity of the
child was assessed and the methodology used. This requires a sound and
coherent methodological framework that is predicated on scientific criteria
and not a random assessment by untrained civil servants or judges. Domes-
tic laws should render decisions not reasoned in the manner explained
above as appealable. It comes as no surprise, therefore, that the CtRPD has
chastised most states parties for failing to consult, or to adopt appropriate
policies and procedures by which disabled children can be consulted in mat-
ters that affect them.40 This is clearly a systemic issue that requires concrete
legislative action so that the stakeholders are aware how and when they are
expected to participate in the relevant processes.

The CtRC has made a significant distinction between the individual
right to be heard, as analysed above, and the collective right of particular
groups (of children) to be heard. The latter is not a collective right, in the
sense of self-determination, but a sui generis entitlement that pertains to
groups of children sharing common interests (for example, marginalised,
school-children, indigenous). This group right (which is sometimes referred



to as a participation right) arises in situations where a policy or action di-
rectly affects a group of children. By way of illustration, the removal of a
teacher by the school’s headmaster, the demolition of a playground, and the
introduction of an educational programme for indigenous children are all
issues in which the affected children should be allowed to express their
views. This is not mere rhetoric but an obligation on all states parties to the
CRC.41

12.4.3 Right to Life, Survival and Development

Unlike adulthood, childhood is a period of continuous growth from birth to
infancy, through the preschool age to adolescence. The CtRC has empha-
sised that:

each phase is significant as important developmental changes occur in
terms of physical, psychological, emotional and social development,
expectations and norms. The stages of the child’s development are
cumulative and each stage has an impact on subsequent phases,
influencing the children’s health, potential, risks and opportunities.42

The meaning of ‘survival’ and its link to the right to life are not apparent in
article 6 CRC. However, if one considers that child mortality is highest for
neonatal and adolescents it becomes evident that the survival of infants, at
the very least, is inextricably linked to the health of their mother. If the au-
thorities do not afford mothers the right to the highest standard of health,
the chances of survival for the child will be minimised.43 In an Indian case,
a destitute woman died on a busy Delhi street four days after giving birth,
having no access to food or medical aid. Because of the publicity of the in-
cident, the Delhi High Court entertained it on its own motion. It went on to
order the local authority to set up five homeless shelters exclusively for des-
titute, homeless and lactating women, and to ensure that a system is in place
for such women to be taken to the shelters if they cannot go themselves, and
that its services are publicised.44 Such judgments essentially call on states
to use the maximum extent of their available resources (article 4 CRC). We
have commented elsewhere that even poorer states have enough resources



to satisfy fundamental socio-economic rights45 and that there is no excuse
for allowing the most vulnerable members of society to perish. Child sur-
vival is therefore a concept that is broader and more specialised as regards
‘well-being’ in the context of the right to development.

The development of children is perceived holistically rather than
piecemeal. States are obliged to invest in children, not simply as a matter of
obligation under the CRC, but because their human capital is their most
valuable asset. As the United Nations (UN) Development Programme’s
(UNDP) Human Development Report has emphasised, ‘investments in ear-
ly childhood education, a focus on employment opportunities for youth and
support for older people enhance life capabilities’.46 The United Nations
Children’s Fund (UNICEF) applies a particular methodology for measuring
children’s well-being through indicators. These are known as Multiple Indi-
cator Cluster Surveys (MICS) and it is on the basis of MICS that UNICEF
assesses funding and recommends measures.47

It is now clear that children’s vulnerabilities are exploited by organised
crime and predatory behaviour (as is the case with paedophile rings), whose
existence was either ignored or conveniently silenced in the past, many
times regarded as a taboo topic. This is no longer the case. For one thing,
the 2002 Optional Protocol to the CRC on the sale of children, child prosti-
tution and child pornography renders such conduct an extraditable in-
ternational offence (article 5). Children are the victims of such offences and
the Protocol makes it clear that irrespective of taboos and local laws their
consent should not render them complicit or provide impunity to the perpe-
trators. As a result, child victims must be cared for at all phases of investi-
gation/prosecution by the authorities and not be exposed to undue risk or
harm (article 8). Articles 1 and 3 of the Protocol oblige states to prohibit
and punish (even extraterritorially) the sale of children, child prostitution
and pornography, including also related conduct, such as sale or transfer of
organs for profit, forced labour and illegal adoptions. The next subsection
explores the particular status of child soldiers.

12.4.3.1 Child Soldiers

The UN Security Council (UNSC) had since 30 August 1996 condemned
the recruitment, deployment and training of children for combat beginning



with resolution 1071 in connection with the civil conflict in Liberia. It was
only in 1999 that the UNSC not only took up the matter annually on its
agenda but condemned all forms of recruitment and deployment of children
in armed conflict as a war crime.48 Article 4(3)(c) of Additional Protocol II
(1977) to the 1949 Geneva Conventions states that ‘[c]hildren who have not
attained the age of fifteen years shall neither be recruited in the armed
forces or groups nor allowed to take part in hostilities’. A similar provision
was also inserted in article 77(2) of Additional Protocol I (1977) and article
38(3) CRC. By the time of the adoption of the International Criminal Court
(ICC) Statute in 1998, the Sierra Leone Special Court (SLSC) decided that
such conduct was clearly a war crime under customary international law,
chiefly because of the near-universal ratification of the CRC and national
laws criminalising child recruitment.49 By 1998 there was no doubt that
child recruitment and related practices were indeed universally recognised
war crimes. Article 8(2)(b)(xxvi) of the ICC Statute and article 4 of the
SLSC Statute are identical in this respect. This new crime of child recruit-
ment is defined as follows:

Conscripting or enlisting children under the age of 15 years into armed
forces or groups using them to participate actively in hostilities.

The SLSC went a step further, arguing that by the time the 2000 CRC Op-
tional Protocol on the Involvement of Children in Armed Conflict was
adopted, the discussion of criminalisation of children below the age of fif-
teen had been settled and the matter had shifted to raising the standard to
include all children below the age of eighteen.50 There is no contention, of
course, that the recruitment of persons above the age of fifteen constitutes
an international offence under customary law, since a significant number of
countries enlist persons who are at least seventeen, although admittedly
they are only exceptionally deployed to combat zones.51

The term ‘recruitment’ should be understood as having the same
meaning with the terms ‘conscription’ and ‘enlistment’. Voluntary enlist-
ment is as much a crime as forced enlistment.52 The SLSC Appeals Cham-
ber in the CDF case demonstrated how warlords exploited the vulnerabili-
ties of children by organising initiation rituals where the boys were told
‘that they would be made powerful for fighting and were given a potion to



rub on their bodies as protection … before going [into] war’.53 In the major-
ity of cases, especially in conflicts in Africa, children are enlisted forcefully
through abductions.54

The prosecution of children for war crimes and crimes against humani-
ty has presented a ‘difficult moral dilemma’ for a number of reasons. In the
context of the SLSC, although children were feared for their brutality, the
UN Secretary-General noted that they had been subjected to a process of
psychological and physical abuse and duress that had transformed them
from victims into perpetrators.55 In a balancing act catering on the one hand
for the concerns of humanitarian organisations responsible for rehabilitation
programmes, who objected to any kind of judicial accountability for chil-
dren below eighteen years of age, and on the other adhering to popular de-
mand in favour of punishment for juvenile offenders, the Secretary-General
decided in favour of prosecuting juveniles above fifteen years of age, but
instructed the prosecutor in such cases to ‘ensure that the child rehabilita-
tion program is not placed at risk and that, where appropriate, resort should
be had to alternative truth and reconciliation mechanisms, to the extent of
their availability’.56 Despite the aforementioned considerations, parties to
armed conflicts continue with impunity to enlist children in armed conflicts
and in many cases schools are specifically attacked.57 UNSC resolution
1379 (2001) called upon the UN Secretary-General to list parties that recruit
and use children in the annual report on children and armed conflict. The
items on the list have subsequently been expanded, now comprising also
killing and maiming and sexual violence in conflict58 and attacks against
schools and hospitals.59 UNSC resolution 1612 established the monitoring
and reporting mechanism (MRM) on grave violations against children in
armed conflict.60 The purpose of the MRM is to provide for the systematic
gathering of accurate, timely and objective information on grave violations
committed against children in armed conflict.

The current trend suggests that given the alarming number of child sol-
diers forced into armed conflicts, the prosecution of the recruiters should
not be the sole focus of the international community. Rather, justice mecha-
nisms should ensure that former child soldiers can be effectively rehabilitat-
ed. To this end, article 26 of the ICC Statute limits jurisdiction to persons
who were eighteen years of age at the time they committed a crime, thus



excluding child soldiers. Moreover, the ICC Prosecutor’s Policy on Chil-
dren, launched in November 2016, was meant, among others, to reinforce
her Office’s child-sensitive approach in line with the CRC, thus placing the
child’s welfare over and above any prosecutorial imperatives.61 The ICC’s
reparations regime may be collective or individual in nature. In its first
reparations order in the Lubanga case, the ICC rejected the former child
soldiers’ pleas for individual reparations and went on to instruct its Trust
Fund for Victims to set out a viable programme of collective rehabilitation
in lieu of compensation.62

12.4.4 Non-discrimination

Given the vulnerable status of the child, it is evident that any discrimination
against persons who are responsible directly or indirectly for a child’s well-
being and development constitutes discrimination against the child itself.
As a result, a refusal to accommodate nomadic peoples entails a denial of
access to education in respect of their children. In equal measure, the exclu-
sion of (undocumented) migrant women from the health care system of the
host state, when offered to all other women, constitutes direct discrimina-
tion against the migrant child or unborn child. Article 2 CRC is clear in that
no (‘or status’) discrimination is permitted, even if the status of the child
violates the law. For example, undocumented or unregistered children pos-
sess exactly the same rights (in the same quality and quantity) as registered
children in the country at hand (‘within their jurisdiction’).

For a long time, the particular public policy considerations of states
precluded them from achieving the best possible balance between non-dis-
crimination and the child’s best interests. For example, the non-mainstream
religious adherence of a parent,63 or his or her sexual preferences, was used
as justification for the removal of custody or even communication rights.
The ECtHR and the CtRC have dismissed such discriminatory practices be-
cause an assessment of the discriminated parent in question may well reveal
that he or she is in fact far better suited than the other to exercise custody.64

In Salgueiro da Silva Mouta v. Portugal, the ECtHR found a violation of
articles 8 and 14 of the European Convention on Human Rights (ECHR) as
a result of the Portuguese courts’ decision not to award parental responsibil-



ity to a father because he had ‘come out’ as a homosexual and was living in
a relationship with another man. Citing Hoffmann, the Court stated that: ‘a
distinction based on considerations regarding the applicant’s sexual orienta-
tion [was] a distinction which is not acceptable under the Convention’.65

It would appear that the same result applies in relation to decisions
motivated by a parent’s sex. Article 14 specifically refers to sex as an im-
permissible ground of discrimination in the enjoyment of Convention
rights.66 The ECtHR has held that the application of national legislation
giving custody to the mother to the exclusion of a role for the father (or re-
quiring the mother’s consent to the father playing such a role) in cases
where the child of the relationship was born out of wedlock violated articles
8 and 14.67 As long as the father was involved in the care of the child prior
to the break-up of the parents’ relationship, there existed a family life pro-
tected under article 8, which both parents were entitled to enjoy. No auto-
matic presumption could be made that only the mother was the appropriate
caregiver.

It is clear, therefore, that there is no such thing as ‘well-intended’ dis-
crimination because the likelihood of harming the child’s best interests be-
comes subservient to personal prejudices. Such an outcome is unacceptable
under the CRC and other regional human rights treaties. When one parent
or guardian is chosen over another following an assessment of the child’s
best interests this does not amount to discrimination against the other parent
or guardian. Case Study 12.1 demonstrates how such discrimination oper-
ates in practice, most times ‘well-intended’, but ultimately flawed.



Case Study 12.1  Discrimination against Fathers in Custody
Proceedings: The Critical Role of Neuroscience

As a result of the endemic parental discrimination against women in
the global South, where their status remains alarmingly low,1 the
phenomenon of parental discrimination against men before the
courts of most industrialised nations has gone generally unnoticed.
In most cases, rather than making individualised evaluations, the
courts confer custody to mothers, even if there were strong indica-
tions that the father in question was in fact much better-placed to
ensure the child’s best interests. Some courts offer no justification
for this position, others rely on the traditional family model whereby
fathers are presumed breadwinners and mothers full-time carers
(which is no longer the case with more and more women in full-time
employment)2 and yet other courts posit the view that mothers enjoy
a bio-social advantage over fathers. The presumption that fathers are
generally uninterested in greater involvement after separation has
been proven wrong through empirical studies.3 The chief victim
arising from such institutionalised discrimination is the child’s best
interests. In such a socio-legal context there is little incentive for
some mothers to change their parenting even if it has raised con-
cerns in the particular circumstances, and in many cases the eventu-
ality of such custody judgments gives rise to financial bargains,
where fathers are forced to pay for more visitation time. Ultimately,
such judgments entrench and reinforce the stereotypical view of
women as only being capable of breeding and raising children.4

For a very long time the dominant theory in the dawn of child
psychology was that infants and young children possess an inborn
attachment to their mother. The connection between mother and
child is self-evident, but the ‘inborn attachment’ was also fed by
symbolism inherited from religion and implicit kinship conceptions
under the guise of biology. As a result, the social (or cultural) di-
mensions of kinship have largely dominated popular perceptions of
the family, as well as the bonds and relationships between its mem-
bers. The ‘biological bond’ perceptions, more specifically, were fur-



ther reinforced by the allocation of family roles, whereby the mother
was the sole carer of her children. To a very large degree, in a male-
dominated world of past times, fathers must have implicitly viewed
this arrangement as rather convenient. A complicating factor upon
the advent of modern psychology was the fact that unlike clinical
studies with adults, infants and young children could not express
themselves in a way that would produce meaningful outcomes and
hence empirical studies on children, let alone infants, was limited to
observation. Advances in neuroscience played a significant role in
this respect because they allowed scientists to track the development
of a brain over time.

The aforementioned perceptions-turned bio-psychological theo-
ries could not, however, account for the multitude of discrepancies,
namely the healthy mental lives of many children not raised by their
mothers (for example, orphans) and vice versa. This missing link
was provided by Bowlby’s attachment theory and the subsequent
understanding by social and natural scientists of the diffuse role of
each parent on the psychological development of children.5 These
theories, which are now dominant, dismissed the suggestion of one
parent’s superior role over the other, demonstrating instead that in-
fants develop their sense of safety and stability by attaching them-
selves to the person or persons who respond promptly and consis-
tently to their cries, smiles and other signals in a process called at-
tachment. Attachment is thus not restricted to the child’s biological
parent(s), but may also develop with a nanny or adopted parents.6
Whatever the case, psychologists argue that the infant’s secure at-
tachment to its parents provides it with better chances of developing
into a happy and well-adjusted adolescent and later adult.7 It has
aptly been demonstrated that infants form the same quality of at-
tachment to fathers as they do to mothers.8

Without in any way minimising the role of mothers and mother-
hood, the father’s role in a child’s development has been proven
crucial not only as regards infants but also later in life.9 More im-
portantly, mothers and fathers perform different but complementary
functions in the healthy development of their children. Several em-
pirical studies have demonstrated the beneficial effects of devoted



and caring fathers on infants. It has been shown, for example, that
primary school children score higher on tests of empathy if they had
secure attachments to their fathers during infancy. These children
displayed humane behaviour towards their peers and actually took
concrete steps to make them feel better.10 Equally, infants with in-
volved and caring fathers have been shown to score higher in terms
of thinking and solving skills,11 as well as in forming loving rela-
tionships with their other brothers and sisters.12

The objective of this brief foray into the field of developmental
psychology and neuroscience was certainly not aimed at discrediting
mothers or suggesting that fathers make better parents. In fact, em-
pirical studies demonstrate the existence of many ‘bad’ fathers who
do not assume positive roles. Rather, the purpose of this case study
is to emphasise the need for family courts to dismiss outdated
stereotypes about the biological or other superiority of one parent
over the other given the undoubted scientific developments. On the
whole, the courts must accept in their determination of custody that
what is of primary importance is the quality of parenting and the at-
tachments formed by the child to one or the other parent. It is only
in this manner that they can form a better view of the child’s best
interests.

1 CtRC, Concluding Observations on Egypt, UN doc.
CRC/C/EGY/CO/3–4 (15 July 2011) para. 52(f), noting that states
must guarantee equality in divorce and child-rearing responsibilities.

2 ILO/World Bank statistics show that between 50 and 60 per cent of
women in the industrialised world are economically active. See
http://data.worldbank.org/indicator/SL.TLF.CACT.FE.ZS.

3 P. Parkinson, Family Law and the Indissolubility of Parenthood
(Cambridge University Press, 2011) 70–7.

http://data.worldbank.org/indicator/SL.TLF.CACT.FE.ZS


4 In fact, arts. 371–9 of the French Civil Code, and in particular art.
373(2)(11), as amended by Law 2010/769 and Law 2013/404, have
aimed to dispel the stereotype that being a woman is equated to be-
ing a housewife. To this effect, a Law on Effective Equality of the
Sexes has been adopted (Law 2014/873).

5 See the pioneering work of J. Bowlby, Attachment, rev. edn (Pimli-
co, 1997).

6 Neuroscience has for some time maintained that affection and love
are key factors for the development of an infant’s brain, particularly
the development of social and emotional brain systems. See S. Ger-
hardt, Why Love Matters: How Affection Shapes a Baby’s Brain
(Routledge, 2004). Once again, J. Bowlby, A Secure Base (Rout-
ledge, 2005) constitutes the groundwork for subsequent advances in
neuroscience.

7 M. De Wolff and M. van IJzendoorn, ‘Sensitivity and Attachment:
A Meta-Analysis on Parental Antecedents of Infant Attachment’
(1997) 68 Child Development 571.

8 M. E. Lamb and C. Lewis, ‘The Development and Significance of
Father–Child Relationships in Two-Parent Families’, in M. E. Lamb
(ed.), The Role of the Father in Child Development, 5th edn (John
Wiley and Sons, 2010) 94–153.

9 In a recent study by A. Sarkadi, R. Kristiansson, F. Oberklaid and
S. Bremburg, ‘Fathers’ Involvement and Children’s Developmental
Outcomes: A Systematic Review of Longitudinal Studies’ (2008) 97
Acta Paediatrica 153, it was shown that father engagement reduces
the frequency of behavioural problems in boys and psychological
problems in young women, further enhancing cognitive develop-



ment, while at the same time decreasing delinquency and economic
disadvantage in low-income families.

10 H. B. Biller, Fathers and Families: Paternal Factors in Child De-
velopment (Auburn, 1993).

11 J. K. Nugent, ‘Cultural and Psychological Influences on the Fa-
ther’s Role in Infant Development’ (1991) 53 Journal of Marriage
and the Family 475.

12 B. Volling and J. Belsky, ‘The Contribution of Mother–Child and
Father–Child Relationships to the Quality of Sibling Interaction: A
Longitudinal Study’ (1992) 63 Child Development 1209.



Interview 12.1  The State of Children’s Rights

(Benyam Dawit Mezmur)

Professor Benyam Dawit Mezmur is a member and former Chair-
person (2015–2017) of the CtRC and of the African Committee of
Experts on the Rights and Welfare of the Child. In this interview, he
takes stock of developments in the field of children’s rights, discuss-
es challenges at the international and regional, particularly African
level, assesses the impact of litigation, and looks ahead at future
prospects. He also reflects on how his work on the subject has influ-
enced his views on international human rights law.

What do you consider to be the main challenges for the
protection of the rights of children?
The Convention is the most widely ratified human rights instrument
with 196 states parties. The popularity of the CRC, as manifested in
its near universal ratification, suggests a high level of normative
consensus among the various nations on the idea and content of chil-
dren’s rights as human rights. But the move from near universal rati-
fication to near universal implementation remains an unfinished
business.

The different types of challenges that state parties face in the
implementation of the Convention are often dependent on a number
of factors. These factors include human and financial resources; so-
cial stability; how early the Convention has been ratified by a state
and internalised; the presence and effectiveness of comprehensive
laws on children’s rights; the extent to which harmful practices are
embedded in society; geographical location, including topography
(for instance, sparsely populated state parties, small island states,
effects of exposure to climate change, etc); and at times, the type of
government arrangement, such as federal or unitary, especially in
relation to coordination.

Too many states continue to keep a significant number of chil-
dren in a ‘yes but no’ scenario – let me explain and anchor it with



examples. A commendably large number of ratifications, yes, but
also reservations, some of which go against the object and purpose
of the Convention; we mostly seem to agree that article 2 obliges
‘States Parties … ensure the rights … in the … Convention to each
child within their jurisdiction without discrimination of any kind’,
but many continue to treat, for instance, girls, children with disabili-
ties, children born outside of wedlock, migrant, asylum-seeking and
refugee children, stateless children, children deprived of their family
en-vironments, children from indigenous/minority groups, less
favourably; taking the views of the child into consideration is an
obligation, but we only want to do this in a few exceptions such as
custody and adoption; we reckon that birth registration is critical
and a right from the start, but relatively expensive and cumbersome
registration processes could be okay; definitely all state parties are
bound by article 6 on the right to life, survival and development,
but, in the year 2016, few still continue to apply the death penalty
for offences committed by persons while below the age of eighteen;
we mostly agree that child marriage is negative, but more than 150
countries allow exceptions, some of which are too broad; laws and
practices that are more akin to ‘well said, than well done’, rules with
unnecessary exceptions, and policies and initiatives that are focused
more on quantity than quality (while often short in human and finan-
cial resources) seem to permeate and undermine the realization of
children’s rights.

In part because many states are still struggling to address the
already existing and settled issues, the response of many states on
emerging issues is often lacking. These emerging issues are some-
times created as a result of the advancement of technology, includ-
ing the internet. Others emanate because of world events, such as
climate change, health hazards (such as Ebola and Zika), instability
and armed conflict (such as the so-called Islamic State and its effect
on children’s rights), the migration crisis, privatisation and in-
creased globalisation, as well as economic crisis which sometimes
leads to austerity measures.

The worst dimension of all of this is the price tag to be paid –
often a violated childhood!! The best way forward to address these
and other similar shortcomings is to use the Convention and its op-



tional protocols as a standard against which laws, policies and other
measures are assessed against. In summary, the answer to the vital
question that UNICEF posed in a publication in 2014 in the context
of the 25th anniversary of the Convention ‘does a child born today
have better prospects in life than one who was born in 1989?’ is
‘yes, but not every child’! The same conclusion remains valid as the
world prepares to celebrate the 30th anniversary of the Convention.

Which issues pertaining to the rights of children are particularly
pronounced, or even unique, in the African context?
Multiple factors are at play here. However, if I were asked to name
only five thematic issues that are particularly pronounced, I would
probably single out discrimination, child poverty, harmful practices,
negative effects of climate change, and conflict. In respect to the lat-
ter, for example, the six grave breaches – recruitment and use of
children; killing and maiming of children; sexual violence against
children; attacks on schools and hospitals; abduction of children;
and denial of humanitarian access – the last as a weapon of war is a
continuing challenge. In this respect violations by non-state armed
groups, including recruitment and use, continue to be a serious
problem.

The African continent’s child demography is unique, as there is
no other continent in the world where children are more central to a
continent’s future than in Africa. After all, children reportedly ac-
count for 47 per cent of its population. A 2017 report by UNICEF –
Generation 2030: Africa 2.0 – has underscored that the population
projection of the continent by 2050 suggests that the continent will
account for 42 per cent of all global births and almost 40 per cent of
all children under eighteen. As a result, with a view to achieving the
best out of the demographic dividend, and creating an Africa fit for
children, investing in education and health systems remains the
leitmotif.

Do you expect an increase in the litigation of the rights of
children at the national, regional and international level? If so,
what impact do you expect it to have?



In some ways I think an increase at all three levels seems inevitable.
There are a number of reasons why I believe so.

Increasingly, globally, access to justice for children is on the
rise. More and more national human rights institutions, legal aid
clinics, civil society organisations, and more importantly states etc.
are facilitating access to justice for children. Also, through human
rights education, improved access to information, and other positive
developments, children are being empowered more to know their
rights, and to challenge their violations.

At the international level, with the coming into force of the Op-
tional Protocol on a communications procedure already five years
ago in April 2014, the CRC Committee is having more sense of the
various legal issues that are raised in the context of domestic law in
state parties to the Optional Protocol. The nature of the case law is
slowly but surely diversifying from migration and age determination
issues to custody, care, family reunification, alternative custody
arrangements including Kafalah, abduction, right to vote in state
elections, children’s rights in the context of the war on terror etc.
The same can be said of the jurisprudence coming from the African
Committee of Experts on the Rights and Welfare of the Child ju-
risprudence on issues such as the right to acquire a nationality, using
children in the form of begging, contemporary forms of slavery,
child soldiers.

I believe that the impact of litigation will probably be mixed,
and I hope (I even dare to say ‘expect’) that it will mostly be posi-
tive for children’s rights. In some contexts, where there is political
and social will to follow through on litigation, outcomes that are
positive for pushing the boundaries for children’s rights, and the im-
pact will help to strengthen legislative and other appropriate mea-
sures, including institutional measures. The possibility to see some
positive understanding and cross-fertilisation of jurisprudence, as
well as bridging of gaps with other areas of human rights such as
disability rights, women’s rights, etc. through the litigation of the
rights of the child at the national, regional and international level is
possible. Whether some of the main role players on children’s
rights, such as UNICEF and OHCHR, will deepen their roles on
child rights litigation will be an interesting development to monitor.



However, one cannot be oblivious to the fact that there is the possi-
bility, on some occasions, where setbacks or backlashes will be
experienced.

What do you see as gaps in the international law and practice on
the rights of children? How should/could these gaps be best
addressed?
The added currency that international law in general, and in-
ternational human rights law in particular, brings to the creation of a
world that is fit for everyone is under a lot of pressure. Multilateral-
ism too is being undermined. As a result, the current environment in
some quarters that emphasise nationalism, unilateralism, etc. at the
cost of the human rights regime should be a cause for concern to all
of us.

While the obligations states have under the relevant in-
ternational and regional child rights instruments is to undertake ‘leg-
islative, administrative, and other measures’, thirty years into the
life of the Convention, significant progress has been made on the
legislative part, but not on the ‘administrative and other measures’
aspect. These include on budgeting, coordination, the role of nation-
al human rights institutions, awareness raising, training, monitoring
and evaluation of programmes and initiatives.

In 2017, Philip Alston, Special Rapporteur on extreme poverty
and human rights penned some thoughts on how ‘human rights is
under siege’, and reading his piece I could not help but notice that
his observations are very pertinent to what is happening to child
rights in many quarters – the child rights movement too needs to ad-
dress the populist threat to democracy; the role of civil society
(reprisals and the notion of ‘you only open your mouth when you go
to the dentist’); inequality and exclusion (NGOs working only for
minorities, asylum seekers, ‘terrorists’ and not for the majority); the
undermining of international law (reservations, war on terror, trade)
and the fragility of international institutions (including OHCHR,
UNICEF, ICC, GA, Security Council, etc.). I too believe that the
‘honeymoon’ phase of children’s rights has run its sell-by date, and
crucially the movement needs introspection and openness in order to



adapt. Making children themselves a central part of this introspec-
tion and openness is critical.

How has working on the rights of children shaped your view of
the nature and role of the law, particularly international human
rights law?
It has shaped my views, and in limited ways even my personality
and approach to many things. The capacity of the law for social en-
gineering is absolutely critical. After all the international and re-
gional child rights instruments are legal instruments. But I would
also not be original to state that law is often not sufficient. In some
parts of the world, the role of formal law is limited because of the
existence of deeply embedded non-formal laws and practices, and
engaging with these informal structures could be the difference be-
tween success and failure. Also, those of us (especially lawyers)
working on child rights have to try to get out of our comfort zones
and engage better with those working on development, humanitarian
action, etc.

When I was chair of the two treaty bodies, I used to tell states
that ‘as a Committee, we appreciate the distinction between an “ac-
tive Committee” and “an activist Committee”, as well as recognize
that it is not by default but by design that the Convention mentions
“states” more than 120 times’. As much as we do not have a better
organising framework than the human rights discourse for creating a
world fit for children, a continued engagement with states should be
seen as a ‘choiceless choice’.

12.5 Children’s Right to be Free from Poverty
Child poverty is a deep-rooted problem on an enormous scale. According to
UNICEF ‘[i]n low- and middle-income countries 39 percent of children still
struggle to survive in “extreme poverty” – defined internationally as living
on less than $1.25 a day [now $1.90] – including some 569 million children
aged 18 and under’.68 However, child poverty is not confined to these coun-



tries. In a study of child well-being in thirty-five ‘industrialised countries’,
UNICEF ‘found that approximately 30 million children – one child out of
every eight across the [Organisation for Economic Cooperation and Devel-
opment] OECD – are growing up poor’.69 Poverty is both an objective con-
dition and a subjective experience of what it means being poor. Importantly,
it is ‘not solely an economic issue, but rather a multidimensional phe-
nomenon that encompasses a lack of both income and the basic capabilities
to live in dignity’.70 What the various definitions of poverty adopted by hu-
man rights treaty bodies and others have in common is a level of depriva-
tion that fails to meet basic needs and access to essential services. Drawing
on Sen’s theory,71 some definitions, such as that used by the Committee on
Economic, Social and Cultural Rights (CESCR), also emphasise the ‘sus-
tained or chronic deprivation of the resources, capabilities, choices, security
and power necessary for the enjoyment of an adequate standard of living
and other … rights’.72 Extreme poverty is understood as ‘the combination
of income poverty, human development poverty and social exclusion’,73 the
debilitating effects of which have become a matter of priority concern for
the UN Human Rights Council (HRC).74

Poverty affects a series of rights. For children, poverty frequently
equates to a negative mirror image of the rights they should enjoy. Poverty
makes it more difficult for a child to survive physically,75 enjoy physical
and mental well-being,76 have adequate means,77 grow up in a nurturing en-
vironment in which he or she can develop his or her personality,78 acquire
knowledge and skills (education),79 enjoy ‘rest, leisure, play, recreational
activities, cultural life and the arts’,80 and ‘achieve their full potential or
participate as full and equal members of society’.81 Instead, poverty fre-
quently hampers children’s education, and exposes them to ‘exploitation,
neglect and abuse’,82 including child labour, crime, trafficking, and domes-
tic or institutional ill-treatment.83 Several studies demonstrate that poverty,
both in terms of income and other types of deprivations, affects children
particularly badly, often leading to a downward spiral of missed opportuni-
ties, if not misery.84 Poverty frequently intersects with, and is more pro-
nounced due to, class (for example, working-class children); caste (for ex-
ample, Dalits); race (for example, poverty among African-Americans in the



United States (US)); ethnicity and group status (for example, Roma chil-
dren, indigenous peoples);85 nationality and status (for example, migrant
children, particularly if unaccompanied) and gender (for example, child
marriage).

It is clear that poverty always represents a challenge for, if not a failure
of society, including the international community as a whole to protect
those who are considered to be most vulnerable.86 This failure often be-
comes systemic where poverty is passed on from one generation to another,
beginning from the very moment a woman from a poor background is preg-
nant, which may already negatively affect the life chances of her embryo
and future child. The impact of poverty on the core of human dignity and
well-being has prompted arguments stipulating a right to be free from
poverty.87 Such a right has not been explicitly recognised. However, it is
clear that the rights guaranteed in several treaties, including the CRC, such
as the right to an adequate standard of living, impose an obligation on states
to combat poverty, including the underlying discrimination fostering and
perpetuating poverty and concomitant rights violations. Equally, several in-
ternational bodies, especially the UN, have made the eradication of poverty,
particularly child poverty, a policy priority.88

Effectively combating child poverty requires states to take a series of
measures. Ideally, these include a coherent policy, adopting legislation that
tackles the causes of child poverty and setting up bodies tasked with pro-
tecting children’s rights. However, challenges abound. Policies are often
designed without adequate participation, implemented without the required
level of data and impact assessment, and characterised by fragmentation
and lack of coordination.89 What has become apparent is the need for a con-
certed effort to address root causes, including structural factors, such as ur-
ban–rural divides,90 and issues such as the lack of registration negatively
impacting on access to social security and services,91 in order for a child
poverty reduction strategy to work. While such policies can be, and are of-
ten, framed as development-oriented, it is important that they are rights-
based so that the best interests of children and the policy impact on their
rights is being factored in and assessed throughout. One tool towards this
end is budgeting for child rights, also in implementing states’ duty progres-
sively to realise the economic, social and cultural rights of children.



A South African study identified three key programmes that the (then)
government had pursued ‘to reduc[e] child poverty and deliver socio-eco-
nomic rights’,92 namely a child support grant programme, delivery of free
health care to pregnant women and children nought to six, and a primary
school nutrition programme. The study developed a sophisticated methodol-
ogy to inform and monitor budgeting for children’s rights to implement the
right to education and the right to social security. This included, in particu-
lar, allocation of resources and budget priorities, identifying the need to
spend more and better on a child’s rights, the availability of resources for
increased spending on a child’s rights, and prioritising basic services on the
poorest of the poor. It also comprised additional steps such as reducing in-
equality, including between regions, increasing efficiency and removing ob-
stacles. The study provides a good example of how a contextual analysis of
a particular right in light of a state’s obligation can help in informing target-
ed and more effective policy-making and implementation. As a result of ad-
vocacy work, the South African government increased the budget allocation
for children.93 In several other countries, particularly in Asia and Africa,
budget analysis has also been used to improve resource allocation for chil-
dren’s rights, albeit often focusing on particular rights such as education
rather than the entire gamut of rights and the eradication of poverty.94

Effective access to justice is a right of children, and an important
means of ensuring the protection and realisation of their rights, particularly
where policies of implementation are absent or inadequate.95 However, in
practice, the problems experienced by people living in poverty in accessing
justice are often particularly pronounced for children due to a combination
of factors, including absence of registration, lack of standing and marginali-
sation.96 None the less, national courts, such as in India and South Africa,
have set important precedents that recognise children’s rights and corre-
sponding state duties whose implementation is critical in reducing poverty,
such as the right to food, housing and health.97 Regional and international
human rights courts and treaty bodies have also made important rulings in
relation to a child’s right to be free from poverty in the context of adjudicat-
ing specific rights, such as the right to life/freedom from ill-treatment (Gua-
temala);98 protection against ill-treatment (forced begging) (Senegal);99 ed-
ucation (Czech Republic);100 nationality (Kenya);101 child marriage



(Mali);102 and the rights of migrant children (IACtHR advisory opinion).103

The coming into force of the Third Optional Protocol on a Communications
Procedure in April 2014 provided for the first time for a child rights-specific
international individual complaints procedure. It allowed children who live
in poverty to bring cases claiming a violation of their rights under the CRC,
where the state concerned had become a party to the Optional Protocol.



Case Study 12.2  Anti-child Poverty Legislation in the United
Kingdom and Austerity Measures

Child poverty has been a long-standing problem in the United King-
dom (UK).1 Contemporary forms of poverty include low income
and access to basic services and facilities, resulting in a series of de-
privations. These include not eating three meals a day, exclusion,
such as not being able to attend school trips, and adverse health con-
sequences, such as obesity due to poor diet and lack of exercise. It is
often questioned whether relative low income, defined as less than
50 per cent of the national median disposable household income,
constitutes poverty, especially when compared to ‘real’ poverty.2
However, this approach, which essentially takes absolute poverty as
a yardstick, has been largely rejected because it fails to appreciate
the nature and impact of contemporary forms of poverty.3 A recent
study by the UNICEF Innocenti Research Institute on child poverty
argues for a combination of relative low income and measuring de-
privation directly, including its depth and duration.4

The UK ratified the CRC in 1991. The CtRC regularly raised
concerns about child poverty in the UK in its respective concluding
observations in 1995, 2002 and 2008.5 However, in 2008, it also
noted the UK policy commitment made in 1999 to eradicate child
poverty by 2020, which resulted in significant improvements (a one-
third reduction in child poverty).6 The UK’s Child Poverty Act 2010
put this policy on a statutory footing, setting out targets to be met by
the government to this end, relating to various forms of low income
(less than 60–70 per cent of ‘median equivalised net household in-
come for the financial year’7) and persistent poverty. Under the Act,
the Secretary of State is to develop a strategy, taking into
consideration:

(a) the promotion and facilitation of the employment of parents
or of the development of the skills of parents,
(b) the provision of financial support for children and parents,



(c) the provision of information, advice and assistance to par-
ents and the promotion of parenting skills,
(d) physical and mental health, education, childcare and social
services, and
(e) housing, the built or natural environment and the promotion
of social inclusion.8

Further, when considering measures to be taken, the Secretary of
State:

(a) must consider which groups of children in the United King-
dom appear to be disproportionately affected by socio-econom-
ic disadvantage, and
(b) must consider the likely impact of each measure on children
within each of those groups.9

The strategy is to be developed in consultation with local authori-
ties, regional ministries, children and organisations representing
children, parents and organisations representing parents, as well as
other persons.10

The Child Poverty Act is remarkable, transposing what has tra-
ditionally been considered a matter of policy-making into legislation
that is subject to judicial review.11 It makes a concerted effort to
commit government at all levels to policy implementation, including
by providing indicators, setting up bodies such as the Child Poverty
Commission, and providing for systems of monitoring. However,
the Act has some highly problematic features, particularly its section
16,12 which mandates economic conditions to be taken into consid-
eration and thereby calls into question the state’s duty to use the
maximum available resources. This may, in the absence of commit-
ting the government to take particular measures, open the door to
regressive measures that compromise the rights of children, which
are framed in terms of needs rather than human rights. In turn, this is
prone to undermine the scope for legal protection given the limits of
judicial review in questions of resource allocation.13



In its May 2014 state report to the CtRC, the UK stressed its
commitment to eradicate poverty.14 It referred to its 2014–2017
strategy, built on:

raising the incomes of poor children’s families by helping them
get into work and by making work pay;
supporting the living standards of low-income families; and

raising the educational outcomes of poor children.15

However, doubts have been raised concerning the efficacy of this
approach as children have suffered disproportionately from austerity
measures taken by the UK government in response to the economic
crisis. The Social Mobility and Child Poverty Commission noted in
2014 that while relative child poverty was at its lowest level, ‘abso-
lute child poverty increased by 300,000 between 2010–11 and
2012–13’.16 It further expressed its concern that:

The impact of welfare cuts and entrenched low pay will bite
between now and 2020. Poverty is set to rise, not fall. We share
the view of those experts who predict that 2020 will mark not
the eradication of child poverty but the end of the first decade
in recent history in which absolute child poverty increased. A
decade of rising absolute poverty is unprecedented since
records began in the 1960s. The clear risk is that the year 2020
will mark not just a failure to meet the government’s legal
obligation to have ended child poverty but could mark a
permanent decoupling of earnings growth and economic
growth at the bottom end of the labour market.17

These warnings were borne out by the serious concerns expressed
by the CtRC in 2016 that, ‘[t]he rate of child poverty remains high,
disproportionately affects children with disabilities, children living
in a family or household with a person or persons with a disability,
households with many children and children belonging to ethnic mi-
nority groups, and affects children in Wales and Northern Ireland



the most’.18 The UK government, instead of taking measures to ad-
dress the problem of rising child poverty, had introduced legislation,
namely ‘[t]he Welfare Reform and Work Act (2016), which amends
the Child Poverty Act (2010), [which] repealed the statutory target
on the eradication of child poverty by 2020 and the statutory obliga-
tion[s] … to produce child poverty strategies’.19 Professor Philip Al-
ston, the UN Special Rapporteur on extreme poverty and human
rights, was scathing in his assessment at the end of his visit to the
United Kingdom in late 2018: ‘For almost one in every two children
to be poor in twenty-first-century Britain is not just a disgrace, but a
social calamity and an economic disaster, all rolled into one.’20

In times of austerity policies and economic uncertainty coupled
with growing unequality, child poverty reduction is at risk of be-
coming the subject of narrow debates about the definition of poverty
and the merits and results of specific measures. Unsurprisingly, the
rights of children and the UK’s international law obligations in this
regard do not figure prominently in such debates. It is therefore of-
ten journalists and advocacy groups that draw attention to the reali-
ties of child poverty and the experiences of children themselves.21

Ultimately, as the relative success of measures taken in the first
decade of the 2000s demonstrates, in order to effectively reduce
child poverty, a concerted policy effort is needed to tackle systemic
disadvantages at multiple levels.22
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Questions

1. What are the key grounds and justifications for the existence
of additional or specialised rights and obligations for the protec-
tion of children?
2. Parents have a right to define and shape several of the charac-
teristics of a child under the CRC. To what extent is the child
entitled to demand that its own views take precedence over the
wishes of its parents?
3. The immune systems of infants and the newborn are suscepti-
ble to airborne diseases as a result of climate change or air pol-
lution. If this is true, then what steps should member states to
the CRC take to ensure children’s survival and their right to
life? Is your response affected by the fact that while a country is
a party to the CRC it, and other countries, are not parties to the
major environmental protection treaties?
4. State A does not allow the members of poor indigenous com-
munities to migrate to the cities in search of a better life. Educa-
tional provision in the community’s rural environment is excep-
tionally poor, but is offered by the state. City dwellers in state A
are, however, allowed to migrate from one city to another. The
state argues that although such policy constitutes discrimination
against adult indigenous persons it is not discriminatory against
children (and particularly as regards their right to education)
because education is offered to both city children and rural (in-
digenous) children. Discuss.
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13.1 Introduction



The liberal, universal notion of human rights is centred on the abstract person,
i.e. ‘everyone’. This approach, evident in the Universal Declaration of Human
Rights (UDHR), has been increasingly complemented by a focus on particular
features or identities of persons and groups, as a result of campaigns and
changed mindsets. That focus emerged largely as a result of the heightened
awareness of the exposure to discrimination and various forms of violence that
these persons or groups face, and the factors that hinder the exercise of indi-
vidual or collective rights. It has resulted in a more contextual understanding
of human rights violations, and the use of an array of terms, particularly dis-
crimination, vulnerability and sometimes marginalisation when referring to the
situation of individuals and groups. The greater contextualisation has informed
legal and institutional developments, and enabled various actors to tailor
states’ obligations, particularly in respect of preventive, protective and justice
measures relating to (members of) the group concerned. However, the ap-
proach taken has been far from coherent in its application in various contexts.
This includes the very meaning of the concept of vulnerability, and the legal
consequences flowing from it. The approach also faces criticism for producing
discourses based on victimisation and attendant interventions. It is viewed as
liable to perpetuating stereotypes and failing to bring about the greater trans-
formation needed to effectively tackle the structural causes and conceptions
that produce vulnerability in the first place. Further, a focus on group-based
vulnerability is prone to reinforce perceptions of a ‘normal’ person versus cat-
egories of vulnerable persons, rather than focusing on vulnerability as a com-
mon human condition.1

This chapter explores the concept of vulnerability, its recognition and use
in international human rights law, and the broader debate on the (potential) ad-
vantages and downsides of focusing on vulnerable identities to strengthen pro-
tection. Following this overview, it examines core categories of vulnerability
that are either already reflected in international human rights law, largely in the
form of anti-discrimination instruments, or constitute a priority area in recent
debates and legal developments. This includes ‘race’, gender and sexual orien-
tation, persons with disabilities, persons living in extreme poverty, age (the
rights of children are addressed in a discreet chapter), as well as refugees, mi-
grants and internally displaced persons (IDPs). For each of these categories,
the chapter examines core notions, highlights specific concerns, charts relevant
legal developments and analyses both advances made and remaining chal-
lenges.



13.2 Vulnerability and International Human Rights
Law

Discrimination is a well-developed legal concept recognised in the In-
ternational Bill of Human Rights and numerous other instruments.2 It consti-
tutes a violation of a state’s international human rights obligations and fre-
quently acts as gateway to multiple other violations, with the international
crime of genocide as its most extreme manifestation. Discrimination might
therefore be taken to indicate that a person or certain groups are at a height-
ened risk of other violations. However, the ‘relationship between discrimina-
tion and vulnerability’ is not clearly conceptualised in the practice of human
rights treaty bodies.3 Vulnerability may therefore stem from, but is not neces-
sarily identical to, discrimination. As a concept, vulnerability is used different-
ly in various disciplines. It denotes the possibility of being exposed to harm
and the impact any such harm will have on those affected; policies, such as in
the field of disaster management, are aimed at reducing the attendant risks.4 In
the human rights context, the use and interpretation of the notion of vulnerabil-
ity is far from uniform. Human rights law is based on generic human vulnera-
bility in the sense that it seeks to protect core human values such as life, physi-
cal and mental integrity, freedom, equality and dignity. In principle, every per-
son is vulnerable. However, a series of factors, not least the level of resources
a person commands, makes vulnerability particular in terms of affecting the
likelihood that someone will suffer a violation.5 Human rights bodies have ei-
ther acknowledged generic vulnerability while stressing the particular vulnera-
bility of certain groups,6 or adopted a position whereby certain groups are con-
sidered vulnerable by definition or on account of a set of factors.7 Vulnerabili-
ty is situation-specific, and has been usefully described as a concept that is
‘relational, particular, and harm-based’.8

The notion of vulnerability has become increasingly important in human
rights discourse and practice. For human rights treaty bodies, vulnerability
serves as a contextual device to identify adequate measures of protection and
prevention. It may also be a factor requiring specific forms of reparation and
enhanced accountability of those who violated the rights of persons considered
to be vulnerable. In the interpretation of human rights treaties, bodies and
courts have utilised vulnerability to specify positive obligations, to determine



whether or not certain conduct falls within the scope of ill-treatment, to assess
proportionality and to consider whether treatment is discriminatory.9

Vulnerability underpins several human rights instruments. The vulnerabil-
ity of a child, for example, ‘by reason of his [her] physical and mental immatu-
rity’, is implied in the preamble of the Convention on the Rights of the
Child.10 It is also part of the definition of trafficking, one element being the
‘abuse of a position of vulnerability’, whereby vulnerability is understood to
refer to a situation where victims lack alternatives and adequate protection.11

Asylum seekers have been considered particularly vulnerable in European
Union (EU) law,12 and by courts, due to their insecure legal status, dependency
and, in case of particular categories of asylum seekers, because of the lack of
procedural guarantees and special reception needs.13

Beyond such explicit recognition, international human rights instruments
and bodies have largely adopted a group approach whereby certain groups, and
members belonging to it, are considered to be inherently vulnerable. This prac-
tice has at times been characterised by limited conceptual development, where-
by factors such as disadvantaged positions compared to other groups, and mar-
ginalisation are used as indicators denoting vulnerability.14 The European
Court of Human Rights (ECtHR), when referring to vulnerable groups, has re-
lied on stigmatisation and historical prejudice that has had ‘lasting conse-
quences resulting in … social exclusion’.15 It has developed its jurisprudence
in relation to ethnic groups, such as the Roma, persons with mental disabili-
ties, persons living with HIV and asylum seekers.16 Importantly, this approach
conceptualises vulnerability not as an immutable trait but as socially construct-
ed.17 The Inter-American Court of Human Rights (IACtHR) has equally ap-
plied the notion of vulnerability in its jurisprudence, such as in an influential
advisory opinion on the rights of migrant children.18 It has considered vulnera-
bility in the context of ‘historical structural discrimination based on economic
position’,19 groups that are discriminated against, such as persons with
HIV/AIDS,20 or persons with ‘specific needs of protection … either because of
his [her] personal condition or the specific condition he [she] is in’.21 These
developments evidence greater awareness and the potential of tailoring the in-
terpretation of states’ obligations, and devising both preventive and remedial
measures in a more contextual fashion. However, the group approach risks be-
ing an overly generic one where groups are simply listed as inherently vulnera-
ble. The group approach may also be under-inclusive where the primary focus



is on certain groups only, with some groups, such as persons living in poverty,
not consistently included in the canon of vulnerable groups. The notion of vul-
nerability therefore needs to have a consistently applied, clear doctrinal foun-
dation and be based on generic factors, such as prejudices or social exclusion
that can be linked to an enhanced risk to violations, which are interpreted in
the light of the context at hand. Designating groups such as women, persons
with disabilities or indigenous peoples as vulnerable carries potential down-
sides, even where it reflects histories and realities of prejudice, exclusion and
suffering. It may result in treating groups in an essentialist, stigmatising, vic-
timising and paternalistic fashion.22 Instead of viewing vulnerability as a label,
it has been rightly suggested to treat it as a ‘layered concept’ that takes into
consideration ‘broader societal, political and institutional circumstances’.23 It
is therefore important that vulnerability is utilised in a way that respects digni-
ty and agency and facilitates equality. Discourses centred on the need for en-
hanced protection must against this background not undermine mobilisation
for more far-reaching changes and transformations aimed at tackling the caus-
es creating and perpetuating vulnerability.

13.3 Vulnerable Groups and Persons

13.3.1 Race
According to the Durban declaration adopted at the 2001 World Conference
against Racism, ‘racism, racial discrimination, xenophobia and related intoler-
ance, where they amount to racism and racial discrimination, constitute serious
violations of and obstacles to the full enjoyment of all human rights’.24 The
pernicious effect of racism and racial discrimination is widely acknowledged;
its causes, manifestations and consequences, including its role in politics and
society, have been the subject of rich scholarly literature and debate in multiple
disciplines.25 Yet racism, understood as a world view and acts based on the su-
periority of certain ‘races’ over other ‘races’, faces a paradox. The notion of
race, which emerged in discourses in the eighteenth and nineteenth centuries,
lacks a scientific basis.26 The fact that it is socially constructed does, however,
not mean that it is less real.27 On the contrary, notions of race have played a
defining role in shaping societal and international relations over the last two
centuries. In the context of colonialism, it merged with discourses of



‘civilised’ countries that bring about civilisation and development, and served
to justify myriad forms of colonial oppression.28 Stratification based on racial
views of colonial powers has left an indelible mark in many countries, with
apartheid South Africa standing out as a system of institutionalised racism.
Notions of racial superiority were also instrumental in justifying slavery and
the transcontinental slave trade.29 The business of slavery and the slave trade
was not only extremely brutal in its operation; it has also had lasting influences
on the status, living conditions and treatment of persons of African descent in
many countries, particularly throughout the Americas. The twentieth century
was characterised by the persistence and legacies of these practices, and new
forms of racism, which culminated in several genocides, particularly the Holo-
caust of the Jews and other groups at the hands of Nazi Germany and its col-
laborators. Notwithstanding sustained efforts to combat racism and racial dis-
crimination, it persists and has witnessed a resurgence in the wake of political
and economic instability, and large-scale migration. Lately, it has therefore
been particularly pronounced in respect of the treatment of refugees and mi-
grants.30

Racism and racial discrimination is largely a structurally conditioned
practice.31 An individual experience where, for example, a person is denied
employment on account of her colour is against this background not an unfor-
tunate exception, although it may often be portrayed as such, but a manifesta-
tion of broader patterns. The Committee on the Elimination of Racial Discrim-
ination (CERD) illustrates this in its General Recommendation 34, finding
that:

Racism and structural discrimination against people of African descent,
rooted in the infamous regime of slavery, are evident in the situations of
inequality affecting them and reflected, inter alia, in the following
domains: their grouping, together with indigenous peoples, among the
poorest of the poor; their low rate of participation and representation in
political and institutional decision-making processes; additional
difficulties they face in access to and completion and quality of education,
which results in the transmission of poverty from generation to
generation; inequality in access to the labour market; limited social
recognition and valuation of their ethnic and cultural diversity; and a
disproportionate presence in prison populations.32



Race or ethnicity is a factor that frequently exposes individuals to a greater
risk of violations compared to members of the ‘dominant’ population. This
concerns violations at the hands of both state agents, such as enhanced stop
and search, ill-treatment, unfair trials and disproportionate punishments in
criminal justice systems,33 and private actors, where the state fails to provide
adequate protection, such as in the field of employment. As widely recognised,
vulnerability to violations is amplified, and violations may take specific forms,
where race or ethnicity intersects with other factors, such as gender, nationality
or socio-economic status.34 Such violations have in exceptional cases also
been based on express legislation and/or policies such as in Nazi Germany or
apartheid South Africa. Often, however, they constitute political, social and
cultural practices that are deeply embedded and structure relationships in the
country concerned.

The combat against racism, which is subsumed under all forms of racial
discrimination, has played a pivotal role in the development of international
human rights law. It has been characterised by national and international cam-
paigns aimed at, and (largely) resulting in, the suppression of the slave trade,
the abolition of slavery, and ending colonialism and apartheid.35 These devel-
opments were supported by a number of international treaties, such as the
Slavery Convention of 1926. The United Nations (UN) General Assembly, in
the wake of decolonisation, adopted the International Convention on the Elim-
ination of All Forms of Racial Discrimination on 21 December 1965 (ICERD),
which followed the UN Declaration on the Elimination of All Forms of Racial
Discrimination of 20 November 1963. According to ICERD:

the term ‘racial discrimination’ shall mean any distinction, exclusion,
restriction or preference based on race, colour, descent, or national or
ethnic origin which has the purpose or effect of nullifying or impairing
the recognition, enjoyment or exercise, on an equal footing, of human
rights and fundamental freedoms in the political, economic, social,
cultural, or any other field of public life.

The CERD has at times interpreted the notion broadly, including with refer-
ence to gender and religion, both of which are not explicitly mentioned in
ICERD.36 This is in line with its approach that the Convention is a living in-
strument.37 It has also elaborated on the specific obligations of states parties in
its general recommendations, such as on the scope of racist hate speech and its



relationship with freedom of expression,38 and in its jurisprudence.39 Accord-
ing to one of its former members, ‘[t]he distinctive rights culture developed by
the Committee over the course of time has inspired many, and made an enor-
mous contribution to the solidification of principle that brands racial discrimi-
nation an unacceptable State practice’.40 The issue of racial discrimination has
also featured in the practice of other UN treaty bodies and, albeit to a more
limited extent, in the jurisprudence of regional human rights courts.41 The UN
Human Rights Council’s special procedure system has two mandates directly
concerned with racial discrimination, namely the Working Group of Experts
on People of African Descent and the Special Rapporteur on contemporary
forms of racism, racial discrimination, xenophobia and related intolerance. A
glance at the breadth of issues falling within the latter mandate and dealt with
in various reports highlights the challenges that racial discrimination poses,
particularly in times of rising populism and xenophobia.42 At the regional lev-
el, this framework is mirrored by instruments such as the Inter-American Con-
vention against Racism, Racial Discrimination and Related Forms of Intoler-
ance (2013), the Inter-American Commission on Human Rights Rapporteur-
ship on the Rights of Persons of African Descent and against Racial Discrimi-
nation, the Council of Europe’s European Commission against Racism and In-
tolerance, and race equality instruments of regional economic institutions, such
as the EU, particularly in respect of labour law.

International human rights law provides an important counterweight
against persistent and new forms of racial discrimination. It does not, however,
escape the political challenges of how to deal with ethnic diversity and ten-
sions resulting thereof. This concerns particularly the debate surrounding mul-
ticulturalism, integration and assimilation, and migration and immigration
more broadly.43 In this context, international human rights law becomes em-
broiled in political debates, and may even, inadvertently, reinforce marginali-
sation where it emphasises the need for special protection.44 A clear contextual
focus and in-depth engagement with structural factors are in such an environ-
ment pivotal to overcoming racial discrimination, and securing the rights of
those who are at risk thereof, or have experienced it.

13.3.2 Gender, Gender Identity and Sexual Orientation



Gender discrimination and gender-based violence have become a core focus of
many legal and institutional responses in the field of international human
rights law. This focus is the result of sustained engagement and advocacy of
women’s (rights) movements. They had to identify, highlight and denounce
both the various realities (that were not necessarily acknowledged as viola-
tions) faced by women and the male-centric biases in the system of in-
ternational human rights protection. Notwithstanding the undoubted advance-
ments in the recognition and protection of women’s rights, women continue to
be exposed to multiple, gender-specific violations. Gender, particularly where
understood as a socially constructed concept characterised by notions of male
superiority and underpinned by inequalities, stereotyping and social exclusion,
constitutes a major structural factor that serves to facilitate, justify and tolerate
inequalities and abuses in all spheres of lives. It is therefore recognised that
women are particularly vulnerable to violations where gendered notions are
prevalent, and are specifically exposed to multiple discrimination, and abuses,
where other risk factors, such as race, indigeneity or poverty, are present. The
international human rights system has responded to these developments by
broadening the notion of discrimination, focusing on gender-based violence
and developing a series of instruments, bodies and mechanisms designed to
promote and protect women’s rights.45

The foregrounding of gender as a social construct and gender-based vio-
lations as an area of international concern has opened the space for advocacy,
and calls to recognise, and better protect, the rights of lesbian, gay, bisexual,
transgender and intersex (LGBTI) persons. These persons face multiple dis-
crimination on the grounds of their sexual orientation or gender identity, in-
cluding discriminatory laws criminalising consensual adult sexual relation-
ships, as well as discrimination in employment, health care, education, in the
family and other areas.46 Individuals have also been exposed to various forms
of homophobic or transphobic violence, both by non-state actors and state
agents, the latter particularly in the form of torture and other ill-treatment.47

While this reality is undeniable, a number of states object to recognising
sexual orientation and gender identity as a prohibited ground of discrimina-
tion.48 Other than in some recent regional treaties, there is no explicit reference
to these grounds.49 However, most human rights treaty bodies have interpreted
the ground of ‘other status’ or ‘other condition’ as prohibiting discrimination
based on sexual orientation or gender identity, and consequently found several
discriminatory practices to be in violation of states’ obligations under the re-



spective human rights treaties.50 This interpretation can be justified with refer-
ence to their immutable or fundamental nature. However, such an interpreta-
tion may be contested by those who view same-sex sexual orientation or
choice in matters of gender identity as morally wrong (therefore not deserving
protection) or otherwise oppose it. While this question undoubtedly has an im-
portant doctrinal dimension, it has become highly politicised and is often por-
trayed as an attempt to impose ‘alien’, ‘Western’ ‘lifestyles’. It has generated
debates and created tensions within and across countries, and within the broad-
er human rights community and LGBTI persons themselves. Donor interven-
tions promoting rights based on sexual orientation and gender identity have
been criticised for being counterproductive in particular settings.51 LGBTI per-
sons themselves, also as part of broader queer discourses, have objected to be-
ing typecast as victims or being confined to what may be viewed as limited,
liberal legal spaces of rights protection.52 Since lack of recognition and denial
of agency are often at the heart of violations faced, these voices pose a chal-
lenge to develop adequate international human rights law responses. At the
normative level, the Yogyakarta Principles on the application of international
human rights law in relation to sexual orientation and gender identity (2006),
though non-binding, have served as important reference point for the rights of
LGBTI persons. These rights reach beyond non-discrimination. As the addi-
tional Yogyakarta Principles (YP+10) show, the instrument also responds to
concerns such as attacks on LGBTI persons, lack of state protection and recog-
nition, and criminalisation, among other issues.53 It has been referred to by hu-
man rights bodies, such as the IACtHR and the ECtHR. In their jurisprudence,
they have increasingly addressed questions and cases surrounding the recogni-
tion and protection of LGBTI rights, such as on the right to privacy, the state’s
positive obligations, and equality and non-discrimination.54 In a significant de-
velopment giving LGBTI rights a focal point at the UN, the Human Rights
Council created the mandate of an Independent Expert on sexual orientation
and gender identity in 2016.55



Case Study 13.1  A Family Life before National and Regional Courts

The judgment in Atala Riffo and Daughters v. Chile is a landmark rul-
ing in the Inter-American human rights system. In March 2002, Ms
Atala took care and custody of her three daughters after having sepa-
rated from her husband, Mr Lopez. In ‘November 2002, Ms. Emma de
Ramón, the partner of Ms Atala, began living in the same house with
Ms Atala, her three daughters and her eldest son [from Ms Atala’s first
marriage]’.1 In January 2003, Mr Lopez instituted custody proceedings
for their three daughters, objecting to Ms Atala living with her lesbian
partner. After protracted legal proceedings, Chile’s Supreme Court
awarded custody of the three girls to Mr Lopez. It held, inter alia, that
‘potential confusion over sexual roles that could be caused in them by
the absence from the home of a male father and his replacement by an-
other person of the female gender poses a risk to the integral develop-
ment of the children from which they must be protected’.2 Following a
review of the practice of regional and international human rights bod-
ies, the IACtHR found that sexual orientation falls under ‘another so-
cial condition’ in article 1(1) of the American Convention on Human
Rights (ACHR). It held that ‘no domestic regulation, decision, or prac-
tice, whether by state authorities or individuals, may diminish or re-
strict, in any way whatsoever, the rights of a person based on his or her
sexual orientation’.3 After examining arguments put forward by the
respondent state and in national proceedings, the Court found that the
‘child’s best interest’ invoked ‘cannot be used to justify discrimination
against the parents based on their sexual orientation’.4 This applies in
particular in case of ‘a determination based on unfounded and stereo-
typed assumptions about the parent’s capacity and suitability to ensure
and promote the child’s well-being and development’.5 Rejecting argu-
ments put forward regarding alleged social discrimination of the girls,
alleged confusion of sexual roles, alleged privilege of interests and the
right to a ‘normal and traditional’ family, the Court found a violation
of Ms Atala’s right to equality under article 24 ACHR, in conjunction
with article 1(1) ACHR.6 The case illustrates both the importance of
the right to equality and the many challenging questions its application
can raise in the context of family relationships.



1 Atala Riffo and Daughters v. Chile, para. 30.

2 Ibid., para. 56.

3 Ibid., para. 91.

4 Ibid., para. 110.

5 Ibid., para. 111.

6 Ibid., para. 146. The Court also found several other violations, includ-
ing the right to privacy.

13.3.3 Persons with Disabilities

It may be surprising to learn that about a billion persons in the world are dis-
abled. This means that one in five persons has some form of disability; yet dis-
abled persons are often invisible and societies share fixed perceptions about
the role and capabilities of disabled persons, without really knowing much
about their capabilities or their aspirations. Before ascribing rights to disabled
persons, the starting point for this discussion should be the common under-
standing of non-disabled persons regarding the very concept of ‘disability’.56

From a legal point of view, article 1(2) of the UN Convention on the Rights of
Persons with Disabilities (CRPD), defines persons with disabilities as
including:

those who have long-term physical, mental, intellectual or sensory
impairments which in interaction with various barriers may hinder their
full and effective participation in society on an equal basis with others.



This definition is in stark contrast to the traditional understanding of disability
through the existence of an impairment, whether physical, sensory, intellectual
or mental. Such a perception of disability is clearly predicated on a medical
observation, with its emphasis on impairment. This medical approach to dis-
ability was dominant until recently and is still espoused in several countries,
despite the advent of the CRPD in 2006, which dismisses it altogether.

The medical model of disability focuses exclusively on ‘within-
individual’ (biological, physical and psychological) factors that constitute an
impairment.57 However, a thorough understanding of disability involves a sys-
temic understanding at both individual and social level, which goes beyond the
sub-individual level. Reducing disability experience to impairment (loss or
diminution of anatomical structure or physiological function or function of the
mental-nervous system) leaves aside the experience of disabled people such as
their engagement in social activities, the social roles they play and the social
relationships they form, as well as the social struggle for transforming disabili-
ty services in a disability-friendly social world.58 This represents a more gen-
eral view than social constructionism. In the medical model, individuals are
viewed as a body part or function, and this can lead to objectification. The ob-
jectification of a condition prevents one from seeing the whole person in its
environment, and significant parts of personhood, developmental history, expe-
riences and expectations are ignored. This can devalue persons with disabili-
ties and may also involve paternalism. Furthermore, applying a medical per-
spective to any undesirable phenomenon can lead to a broader undue medicali-
sation.59

A great many problems that people with disabilities, especially those with
body-related disabilities (including physical and sensory disabilities), en-
counter are generated by the built environment, social attitudes and prejudices
rather than by their physical limitations.60 The concern with this paternalistic
and medical-centric approach was central in the early mobilisation of the dis-
ability movement, as expressed in the following passage from the Policy State-
ment of the Union of the Physically Impaired Against Segregation (UPIAS,
1974/1976):

Both inside and outside institutions, the traditional way of dealing with
disabled people has been for doctors and other professionals to decide
what is best for us. It is of course a fact that we sometimes require skilled
medical help to treat our physical impairments – operations, drugs and



nursing care. We may also need therapists to help restore or maintain
physical function, and to advise us on aids to independence and mobility.
But the imposition of medical authority, and of a medical definition of our
problems of living in society, have to be resisted strongly. First and
foremost we are people, not ‘patients,’ ‘cases,’ ‘spastics,’ the ‘deaf,’ ‘the
blind,’ ‘wheelchairs,’ or ‘the sick.’ Our Union rejects entirely any idea of
medical or other experts having the right to tell us how we should live, or
withholding information from us, or [making] decisions behind our
backs.61

The inability of the medical model of disability to reflect and encapsulate the
disability phenomenon in all its manifestations and contours may be practical-
ly illustrated. A person restricted to a wheelchair because of a physical impair-
ment to his or her legs cannot even undertake menial tasks in an urban envi-
ronment that offers no, or little, wheelchair accessibility. However, if the urban
environment were to adapt to wheelchair users through the design of accessi-
ble buildings, vehicles and other infrastructure, as well as the development of
IT accessibility, the physical impairment becomes far less important. Imagine
now a non-disabled person living in a world of tall buildings with no lifts or
stairs (only ropes to climb), or books and journals available only in Braille.
This would be a very difficult world even for the fittest and life would be a
constant struggle.

Disability organisations and advocates, therefore, have long campaigned
for a move away from perceiving disability through the lens of impairment
(the medical model) to a model whereby physical, virtual and other environ-
ments diminish, wholly or partly, the disadvantages of impairment and in turn
enable disabled persons to an equality of opportunities with their non-disabled
counterparts. Despite several other milestones, it was the adoption of the
CRPD that both highlighted and signalled the death of the medical model.

The CRPD rests on several pillars, some of which are unique to human
rights treaty-making. The first is the universal introduction of a social or hu-
man rights model of disability, in which the focus is on the creation of en-
abling environments. Secondly, disability rights in the CRPD are not new
rights, but existing rights as adapted and adjusted to creating enabling environ-
ments. Thirdly, and in order to realise the first and second pillars, it is impera-
tive that disabled persons enjoy unlimited accessibility. Accessibility, both
physical and virtual in public and private spaces is enshrined in article 9
CRPD and is integral to de facto equality and the pursuit of independent liv-



ing, among other things. In fact, with a view to streamlining accessibility into
all walks of life, article 4(1)(f) CRPD obliges states to construct, design and
adapt all objects, services, materials and buildings on the basis of a universal
design. Article 2 CRPD defines universal design as: ‘the design of products,
environments, programmes and services to be usable by all people, to the
greatest extent possible, without the need for adaptation or specialised design.
“Universal design” shall not exclude assistive devices for particular groups of
persons with disabilities where this is needed.’ Fourthly, it is not only impera-
tive that disabled persons are not discriminated against as compared to non-
disabled persons, but that they enjoy de facto equality against non-disabled
persons, as well as equality of opportunity. Given the absence of generally en-
abling environments, de facto equality requires that states take all appropriate
measures to ensure the availability of reasonable accommodation. The latter
notion is defined in article 2 CRPD as any:

necessary and appropriate modification and adjustments not imposing a
disproportionate or undue burden, where needed in a particular case, to
ensure to persons with disabilities the enjoyment or exercise on an equal
basis with others of all human rights and fundamental freedoms.

Discriminatory action that is oblivious to reasonable accommodation may be
highlighted in the plight of persons with HIV or similar virus-based infectious
diseases. Their condition per se does not justify being dismissed or otherwise
cast aside in the workplace, where it is found that they can still perform their
ordinary functions or perform other tasks through reasonable
accommodation.62 Several domestic63 and international tribunals64 have held
that where an HIV/AIDS-infected person is able to continue working, any in-
terference with his or her employment, particularly where the ground for dis-
missal or other action against the person relates exclusively to his or her med-
ical condition, is discriminatory and thus prohibited. Fifth, the CRPD demands
respect for the dignity of disabled persons, as well as individual autonomy to
decide all matters concerning their person and life choices. This also includes
full and effective participation and inclusion in society (article 3 CRPD), as
well as the right to independent living (article 19 CRPD). This is crucial, be-
cause under the medical model intellectually and mentally impaired persons
were not considered as being able to decide on matters pertaining to their per-
son, nor live or reside outside an institutional setting. Institutionalisation and
absence of legal capacity have been two of the most persistent obstacles to the



full realisation of disability rights. In the view of the UN Committee on the
Rights of Persons with Disabilities, article 12 CRPD dismisses the application
of limited or reduced capacity and introduces what it terms ‘universal legal ca-
pacity’, which states are not permitted to limit on grounds of disability or men-
tal incapacity.65 The implication is that all forms of substitute decision-making
are unlawful under the CRPD. This is a radical proposition and has given rise
to heated debates, but without failure the CRPD Committee, in its review of
state reports, has condemned overt and disguised practices that fetter the free-
dom of disabled persons to decide on matters of personal concern, or practices
that effectively strip persons with disabilities of individual freedoms (such as
the right to found a family or the right to vote).66 Sixth, far from attracting pity
and despair, given appropriate enabling environments, persons with disabilities
can and do flourish in all ways of life and hence it is important that all the stig-
ma associated with disability be eliminated, whether by celebrating the contri-
bution and diversity of disabled persons or by educating society as a whole
(article 8 CRPD). The awareness-raising obligation contained in the CRPD is
innovative and a unique feature of the CRPD.

13.3.4 Persons Living in Extreme Poverty

Poverty is a condition and lived experience that has multiple economic, social
and political causes, dimensions and consequences. While the experience and
consequences of poverty vary considerably, it is closely associated with low
levels of educational attainment, poor health, precarious work and living con-
ditions, stigmatisation and marginalisation. For this reason, the issue of pover-
ty has predominantly been considered through the economic, social and cultur-
al rights prism. In contrast, the violation of civil and political rights of persons
living in poverty, such as in the administration of justice (over-criminalisation,
lack of legal representation, ill-treatment, inadequate access to justice), or ex-
posure to myriad forms of violence, has been largely neglected.67 This is an
important gap, as violence and lack of respect for the rule of law create, rein-
force and perpetuate poverty.68 Persons living in poverty frequently suffer dis-
advantages in the criminal justice system due to a combination of factors, par-
ticularly lack of social standing, awareness and/or trust in justice systems, in-
fluence and means, which may be particularly pronounced where it intersects
with other factors, such as race, or where such persons live in insecure envi-
ronments, such as street children.69



Notwithstanding its apparent human rights dimension, international hu-
man rights law has struggled to adequately respond to poverty. It was initially
largely framed as an economic problem, to be dealt with by means of develop-
ment interventions aimed at poverty eradication. However, international actors
did not pursue a consistent policy as structural adjustment programmes often
aggravated existing conditions.70 It also became apparent that a purely eco-
nomic approach is ill-suited to adequately capture poverty. Influenced by
Amartya Sen’s work, poverty was increasingly framed as a question of indi-
vidual capabilities.71 This enriched the understanding of poverty though gener-
ating divergent views as to the meaning of poverty. The definition put forward
by the Committee on Economic, Social and Cultural Rights combines various
approaches, viewing poverty as ‘a human condition characterized by the sus-
tained or chronic deprivation of the resources, capabilities, choices, security
and power necessary for the enjoyment of an adequate standard of living and
other civil, cultural, economic, political and social rights’.72 In the in-
ternational human rights law context, there has been a particular emphasis on
extreme poverty. This has been defined as ‘“the combination of income pover-
ty, human development poverty and social exclusion” (A/HRC/7/15, para. 13),
where a prolonged lack of basic security affects several aspects of peoples’
lives simultaneously, severely compromising their chances of exercising or re-
gaining their rights in the foreseeable future (see E/CN.4/Sub.2/1996/13)’.73

Is there a right to be free from poverty in international human rights law,
and, if so, who are the duty-holders?74 This question, and debate, also has an
important international component where states are considered duty-bound to
alleviate poverty in other countries, or worldwide.75

International treaties have not explicitly recognised a right to be free from
poverty. Human rights treaty bodies have considered the impact of poverty on
human rights, although without developing a coherent approach in the absence
of an explicit framework. This includes limited jurisprudence on discrimina-
tion on the grounds of socio-economic status.76 However, the nexus between
poverty and human rights has been explicitly acknowledged. The mandate of
the Special Rapporteur on extreme poverty and human rights, established in
1998, represents the UN’s focal point on the subject; the mandate-holders have
issued a series of thematic and country-specific reports that have highlighted a
range of issues and concerns.77 The Special Rapporteur also led the process
resulting in the adoption of the Guiding Principles on Extreme Poverty and



Human Rights by the UN Human Rights Council in 2012. The Principles take
the position that:

Poverty is an urgent human rights concern in itself. It is both a cause and
a consequence of human rights violations and an enabling condition for
other violations. Not only is extreme poverty characterized by multiple
reinforcing violations of civil, political, economic, social and cultural
rights, but persons living in poverty generally experience regular denials
of their dignity and equality.78

The Principles are also noteworthy for drawing on rights-based approaches to
development, stressing agency, autonomy, participation and empowerment,
transparency and accountability, as well as national strategies and policies, be-
fore listing the obligations of states in respect of specific rights. The Guide-
lines further stipulate a duty of states ‘to provide international assistance and
cooperation commensurate with their capacities, resources and influence’.79

These are important normative advances. Further, progress has been made
in meeting the sustainable development goal of poverty eradication.80 Not-
withstanding these developments, poverty remains a challenging structural
cause of multiple human rights violations that has in many contexts become
even more pronounced as a result of globalisation, conflicts, rising inequality,
austerity measures and targeting of persons living in poverty.81 Human rights-
based approaches and legal strategies play an important role in combating
poverty and securing the rights of persons living in such condition.82 Ultimate-
ly, though, they will have to be complemented by conducive national and in-
ternational political and economic systems and institutions to bring about the
broader transformation needed.



Interview 13.1  Into the Heart of Everyday Violence and Human
Rights Violations: Conducting Research on, and with, Marginalised
and Vulnerable Persons

(Morten Koch Andersen)

Morten Koch Andersen, Centre for Global Criminology, Department
of Anthropology, University of Copenhagen, formerly Dignity, has led
and engaged in a series of interdisciplinary research projects on the
nexus between violence, human rights and corruption, with a special
focus on the administration of justice, legal reform and institutional
practices.1

How would you describe your research approach?
The research approach is based on partnerships with rights-based or-
ganisations in the countries where we work. A key feature in the part-
nership is trust which over time is built upon common interest for so-
cial change, frequent professional and social interactions and deep en-
gagement with people to understand society and politics. For example,
in my work in Bangladesh, where I have worked with activists, vic-
tims, legal professionals and journalists for more than a decade, we
have established a sincere understanding of each other’s positions and
roles in the global fight for rights and justice. Such relations underpin
the analytical work and contribute to the conceptual development and
writing of articles.2

What are the main challenges of carrying out empirical research
with slum dwellers and/or other persons living in poverty?
The main challenge is access. In other words, to find people who are
willing to talk about their life and dramatic life events, such as vio-
lence or threats of violence. This is especially difficult in situations
where the conflict situation is ongoing or remains unsolved without
any form of arbitration or settlement; where conflicting parties live in
close proximity to each other and/or are in an unequal power relation-
ship; and where one party has authority to decide or influence deci-
sion-making in the area regarding the conflict e.g. landlord, police offi-



cer, criminal etc. Most people do not seek outside assistance out of fear
they will (again) attract the attention of the perpetrator(s) and because
they have little trust that it will bring about some form of redress or
settlement. Many victims and others at risk attempt to stay hidden and
do not want to attract attention caused by the intervention of human
rights activists/organisations.

Do you consider the concepts of marginalised and/or vulnerable
persons, and a heightened focus on marginalisation and
vulnerability in international human rights law, useful approaches
to enhance the protection of the rights of persons concerned?
In the field of human rights, what we know – that is, what is knowable
and intelligible is – produced by experts based on notions of victim-
hood and suffering that are created and re-created according to specific
standards of documentation and evidence. This includes and often
takes as a point of departure treaties on the rights of women, children,
persons with disabilities, and declarations on rights of indigenous peo-
ples, rights of persons living in extreme poverty etc. Each of these
fields is monitored by organisations and activists with associated man-
dates, expertise and work capacity. The aim of their work is to make a
difference in the world, to help victims and families and change soci-
ety. However, resources and opportunities are always in demand, and
not sufficient to the tasks they have taken upon themselves. This means
they have to prioritise their scarce resources and mainly privilege those
events that involve and use established notions of victimhood. Often
this includes vulnerability, intent and injury combined with urgency of
action, which together constitute a case with potential. For example,
women and child victims more easily attract public attention because
of the (perceived) arbitrariness of victimisation and deeper levels of
vulnerability, based on globalised notions of innocence and defence-
lessness. As such, they fit the category of a blameless, ‘proper’ victim,
which is an illustrative and powerful figure in campaigning. As a re-
sult, the very regular – almost mundane or standard – inspections and
violence, often beatings, of young men or known criminals in connec-
tion with police inquiries into alleged criminal activities rarely attract
any attention. Such cases are simply not useful to advocate for political
and institutional changes. This also negatively affects other persons
living or working in the margins of legality, such as drug addicts, sex
workers or slum residents.



What role does human rights law play in addressing the situation
of marginalised and/or vulnerable persons?
Language and categories are of course important, especially when we
talk about the legal frameworks developed to protect people from
harm. However, from the perspective of the victims, international or
national laws have often done very little to protect them in their daily
dealings with different forms of authorities. This is a global phe-
nomenon. Laws and legal systems are only as good as the political sys-
tem in which they are situated and meant to operate. If we don’t imple-
ment laws in practice, that is in the daily administration of justice in
the interactions between police and citizens (and non-nationals), then
human rights laws become a hollow reference point for the few that
have time, interest and resources to care about them. Protection should
not be seen as only coming into play reactively after the violation has
happened and when a person has chosen to step forward with his or her
grievances and injuries seeking redress and compensation. It should be
regarded as a preventive safeguard against violations. In other words,
we don’t necessarily need more laws or standards, what we need is
their implementation into rule-of-law practices.

Has your research influenced your views on international human
rights law?
Well. Yes and no. The research has confirmed the challenges of human
rights, and of those working within the human rights field. Implemen-
tation into practice is the main overarching problem and has been so
for years, if not since human rights came about as an ideal and global
system. On the one hand, it has taught us to be even more attentive to
the political spheres of society, the wheeling and dealing of power pol-
itics and its implications for policy and practice, and change of policy
and practice. On the other, it has shown us that we need to continue to
support the activists who work on the ground to change the conditions
of the poor and marginal, and that laws are not enough – political
openness and leadership combined with institutional capacity and will-
ingness are necessary components for substantial reform and improve-
ment. Without the activists, no one would provide information and
knowledge about the effects of unequal rule on ordinary people, and no
one would fight for those who cannot fight for themselves, or provide
support for those who are committed to fight for rights, equality and
justice.



1 See in particular S. Jensen and M. K. Andersen (eds.), Corruption
and Torture: Violent Exchanges and Everyday Life For the Urban Poor
(Aalborg Universitetsforlag, 2017).

2 M. K. Andersen, ‘Filtering Information: Human Rights Documenta-
tion in Bangladesh’, Journal of Human Rights Practice (advanced on-
line publication, 25 April 2019).

Questions

1. What is the importance of interdisciplinary, empirical research for
the development of international human rights law, and forms of
protection?
2. Why is research with persons who are in a vulnerable situation par-
ticularly challenging? Consider the role of the researcher, and the posi-
tion and interests of the persons who are the research subjects.

13.3.5 Old Age

Age creates vulnerabilities at both extremes, namely the young (children) and
the old. Unlike the situation of children, where the related vulnerability em-
anates from the imbalance in power and awareness in relation to adults, the
plight of old age is similar to the issues encountered with persons with disabil-
ities. It is not surprising, therefore, that the principles enunciated in the CRPD
are commonly applied to explain both the status and attendant rights of old
persons, mutatis mutandis. In this sense, old age does not in and by itself pre-
vent a person from enjoying the full gamut of rights available to everyone;
rather, existing social and physical environments and attitudes, among others,



prevent older persons from exercising those rights to their fullest possible de-
gree.83

Old age is a challenging phenomenon for states and the international
community. A huge amount of investment in human capital and financial re-
sources goes into health care, medical research, nutrition and healthier living,
all with the aim of extending the quality and duration of life. While these are
fantastic human achievements, they imbalance the demographic ratio between
the old (generally, persons over sixty) and the young, chiefly because birth
rates are slower as compared to the ageing population, which in turn strains
public finances. By way of illustration, the pensionable age limit has increased
manifold over the last forty years, while the total amount paid out to pensions
has generally decreased in order to finance the unexpected longevity of exist-
ing pensioners. Some statistics are useful in order to understand the relevant
concerns. Average life expectancy at birth will be thirty years higher in 2050
as compared to 1950. In Europe and North America, between 1998 and 2025,
the proportion of persons classified as older will have increased from 20 to 28
per cent and 16 to 26 per cent respectively. Globally, ‘the proportion of per-
sons aged sixty years and older will have doubled between 2000 and 2050,
from 10 to 21 per cent, whereas the proportion of children is projected to drop
by a third, from 30 to 21 per cent’.84

While these figures are important in order for states to adapt their demo-
graphic agendas, rethink their immigration, pensions and other policies, they
cannot in any way entail that the rights of older persons should be subsidiary
to financial or demographic considerations. Human rights are enjoyed by
‘everyone’ to the same degree, irrespective of old age, as enunciated in article
25(1) UDHR and general international human rights law. A terminally ill old
person has the same right to health care (with its associated cost) as a child.85

There is nothing in international or domestic law, or indeed in our value sys-
tems, suggesting that the value of life and its attendant dignity should be mea-
sured by its projected longevity. As a result, all socio-economic and civil and
political rights apply to all persons irrespective of old age. But what type of
equality and non-discrimination is required in the context of old persons?
equality of opportunity, of consistent outcomes or rather transformative equali-
ty?86 The latter best corresponds to the particular exigencies of older persons.
Fredman has posited the four strands of transformative equality as follows: (1)
overcoming the cycle of disadvantage, (2) promoting respect for dignity and
worth, (3) accommodating difference through structural change, and (4) pro-



moting social and political inclusion and participation.87 This type of transfor-
mative/structural equality is consistent with the CRPD approach,88 as well as
the limited number of international instruments addressing the rights of the el-
derly (otherwise known as elder rights).

Besides old age discrimination,89 or welfare in the workplace,90 the focus
of this section is on the set of internationally recognised transformative rights
that should be made affordable to older persons, not as new rights but as trans-
formative manifestations of existing rights, justified by reason of their particu-
lar vulnerability. The key instruments are the Madrid Political Declaration and
International Plan of Action on Ageing; the UN Principles for Older Persons91

and the Inter-American Convention on Protecting the Human Rights of Older
Persons (2015). The principles emanating from these instruments are as
follows:

– Independence: Older persons should have the opportunity to work or to
have access to other income-generating opportunities, as well as to appro-
priate educational and training programmes. Moreover, they should be
able to live in environments that are safe and adaptable to personal prefer-
ences and changing capacities, as well as to reside at home for as long as
possible.
– Participation: Older persons should remain integrated in society, partici-
pate actively in the formulation and implementation of policies that di-
rectly affect their well-being, and share their knowledge and skills with
younger generations. This includes the opportunity to seek and develop
opportunities for service to the community and to serve as volunteers in
positions appropriate to their interests and capabilities.
– Care: Older persons should benefit from family and community care
and protection in accordance with each society’s system of cultural val-
ues. This includes access to health care to help them to maintain or regain
the optimum level of physical, mental and emotional well-being and to
prevent or delay the onset of illness. Older persons should be able to en-
joy human rights and fundamental freedoms when residing in any shelter,
care or treatment facility, including full respect for their dignity, beliefs,
needs and privacy and for the right to make decisions about their care and
the quality of their lives.
– Self-fulfilment: Older persons should be able to pursue opportunities for
the full development of their potential, including access to the education-



al, cultural, spiritual and recreational resources of society.
– Dignity: Older persons should be able to live in dignity and security and
be free of exploitation and physical or mental abuse. Moreover, they must
be treated fairly regardless of age, gender, racial or ethnic background,
disability or other status, and be valued independently of their economic
contribution.

Although these principles are self-evident, the vulnerabilities of older persons
routinely allow them to fall prey to exploitation, as well as physical or mental
abuse.92

13.3.6 Refugees and Migrants

13.3.6.1 The Protection of Persons in Flight or Movement

The following two subsections will explore two distinct, yet very much inter-
related phenomena, forced and unforced migration. While during the nine-
teenth and early twentieth centuries there were few restrictions on the freedom
of aliens to settle in countries other than their own, particularly in the new
world and territories under colonial rule, in the aftermath of World War I this
was no longer the case.93 Whereas migration was now very much limited and
controlled by receiving states according to their own labour needs, the uproot-
ing caused by World War II solidified the need for special protection to per-
sons forced to abandon their own country on account of persecution.94 Persons
subject to such persecution are classified as refugees under the 1951 Conven-
tion relating to the status of refugees (Refugee Convention),95 whereas (other)
migrants are here referred to as those who traverse international frontiers while
lacking the element of persecution. Migrants may further be classified as regu-
lar, in which case they satisfy the entry requirements of the receiving state, and
irregular, on the basis that their entry is illegal because they are not refugees
and they do not have the receiving country’s consent for entry.96

In between refugees and migrants one finds further sub-categories. Per-
sons who are not persecuted as such, but whose flight is necessitated by a nat-
ural (e.g. tsunami or earthquake) or man-made disaster (war), may either tra-
verse to a different part of their own country or to another country. Where
flight is the result of a man-made or a natural disaster and the person does not
cross an international border for fear of persecution, he or she is characterised



as an internally displaced person (IDP). Conversely, the status of a person flee-
ing abroad from the effects of any of the aforementioned disasters is inconsis-
tent.97 Everyone, particularly civilians, caught in a war zone is susceptible to
the risks associated with armed conflict, but such risks in and by themselves do
not amount to persecution. As a general rule, therefore, war victims are subject
to the protection established by international humanitarian law (IHL), which
includes the obligations of the warring parties to respect civilians and distin-
guish at all times between civilian and non-civilian objectives.98 In Adan v.
Secretary of State for the Home Department, the House of Lords refused to
grant asylum to a Somali fleeing his country’s civil war, considering that the
civil war did not give rise to a well-founded fear of persecution, even if the
war was fought on religious or racial grounds.99 Such persons may be granted
exceptional refuge (but not refugee status) on humanitarian grounds.100 Sever-
al courts have taken the view that if the violence in a conflict zone is persecu-
tory in nature and individualised then any person subject to it may validly be
entitled to (subsidiary) protection.101 The UN High Commissioner for
Refugees endorsed and elaborated on this position in the guidelines on in-
ternational protection adopted in 2016.102

Another category of persons falling outside the legal definition of refugee
are those rendered stateless, whether by choice or compulsion, as long as the
flight was not the result of persecution; otherwise, a stateless person may also
be a refugee.103 While international law has always allowed states to control
the entry of aliens into their territory as well as the authority to confer nation-
ality, the legal effects of the latter authority against other states are regulated
by international law.104 As a result, it is impermissible for states to strip per-
sons of their sole nationality (thus rendering them stateless),105 as is also the
case with persons residing in a state over several generations or the entirety of
their life who are denied the nationality of their country of residence and who
possess no other nationality. The Bidoon people in Kuwait, for example, have
lived there since time immemorial and constitute 10 per cent of the country’s
population, but have not been given Kuwaiti nationality.106 Given that no
country is obliged to provide asylum to a stateless person who does not meet
the relevant criteria,107 concerned persons would effectively be under the pro-
tection of no country and hence would be forced to enter the territory of other
nations illegally (in addition to the financial and other burdens imposed on re-
ceiving states). With all the various sub-regimes of migration (e.g. refugees,



migrants, smuggled or trafficked persons) it is easy to lose sight of the most
fundamental of rules, namely that all aliens at international borders are entitled
to the enjoyment of fundamental human rights.108 As a corollary to refugee
and migration phenomena it is impermissible for states as a matter of in-
ternational law to refuse entry to their nationals.109 This rule is particularly im-
portant in situations where refugees or other persons in flight wish to return
following the cessation of the conditions that caused them to flee.110 Techni-
cally speaking, the application of this rule to situations where a new state
comes into existence whereby certain people were never its nationals, as is the
case with Palestinians outside of Israel, is problematic and would need to be
resolved through general international law.111

13.3.6.2 The Protection of Refugees in International Law

The starting point for any discussion on the protection of refugees is the
Refugee Convention, which has been ratified by the vast majority of states. Al-
though its ambit was in theory limited to pre-1951 and European refugees, few
states in fact chose such a restrictive application and in any event the 1967
Protocol relating to the status of refugees effectively removed the geographic
and temporal limits of the Refugee Convention to all persons. According to
article 1A(2) of the Refugee Convention, the term refugee shall apply to any
person who:

owing to a well-founded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social group, or political
opinion, is outside the country of his nationality and is unable, or owing
to such fear, is unwilling to avail himself of the protection of that country;
or who, not having a nationality and being outside the country of his
former habitual residence as a result of such events, is unable or, owing to
such fear, is unwilling to return to it.

This is a loaded definition which national courts have interpreted in different
and often progressive ways in order to encompass more categories of
persons.112 It remains fundamental to this day in construing asylum claims.
Despite the fact that a person meeting the criteria of article 1A(2) is automati-
cally a refugee, because there does not exist a monitoring body or international



enforcement mechanism, the ultimate granting of asylum lies at the
‘discretion’ of the state where an asylum application is made. This means that
national case law on refugee determination is of the utmost importance and in
practice progressive case law does find its way into transnational judicial dia-
logue, which in turn informs pertinent national policies.113 It should be stated
from the outset that it is now generally recognised that refugee rights (includ-
ing the rights of migrants) are human rights and not simply a sui generis body
of law that is divorced from the general framework of international human
rights. The significance of this observation lies in the fact that states cannot
claim that international refugee law was meant to reinforce national security
law.114

Clearly, the claimant must be outside the country of his or her nationality
when making a claim, although the definition also covers those who are al-
ready abroad but who are unable to return because of the risk of a particular
form of persecution (known as sur place refugees);115 some countries have ac-
cepted that asylum claims might be made at their embassies. As a result,
refugee status is acquired once the person fleeing persecution leaves his or her
country, albeit the protection owed to refugees under the Convention is not
granted until such time as the person comes within the de facto jurisdiction of
another state. It is obvious that in the majority of cases the refugee’s entry into
the territory of another state will be unlawful, but no penalties for unlawful en-
try may be imposed on persons meeting the refugee criteria. In order to bypass
their obligation to accept and process a refugee at their border (and ultimately
refuse asylum) several states, many acting in common, as is the case with the
EU, interdict vessels carrying refugees and migrants on the high seas, or at
their common borders, and return them to the continent (or country) of their
origin. The UK has even refused to participate or support salvage operations in
the Mediterranean under the assumption that this would entice asylum seekers.
The absence of a unified EU policy, uneven burden-sharing and disregard for
human dignity, among others, was responsible for the loss of life of more than
400 asylum seekers off Italian waters in April 2015.116 Australia, on the other
hand, had pursued a policy of interdicting such persons on the high seas and
sending them to island states reliant on its financial aid in the Pacific (Nauru
and Papua New Guinea) for processing.117 Such practices are legally untenable
in light of the principle that a state’s jurisdiction extends to territory (including
vessels)118 over which it exercises effective control.119 Moreover, abandoning
a refugee on the high seas in fact amounts to refoulement. In those cases where



refugees unlawfully interned are later ‘integrated’ with the local population, as
is the case with Australia, evidence suggests that they receive minimal support
and ultimately become destitute and subject to exploitation.120

The claimant must next demonstrate the existence of a serious risk of
harm (‘owing to a well-founded fear of being persecuted’). The case law of
major refugee destination countries demonstrates that the appropriate test for
apprehending the seriousness of the risk is an objective, rather than a subjec-
tive, one. The risk need not have already occurred (if it has, it is certainly
proof of an impending risk); rather, the fear must be predicated on a forward-
looking appraisal whereby there is a reasonable likelihood that it may materi-
alise (‘being persecuted’ as opposed to ‘having been persecuted’).121 In prac-
tice, the courts solicit the assistance of country experts who furnish pertinent
data, the aim of which is to provide evidence of ‘sustained or systemic viola-
tions of basic human rights demonstrative of a failure of state protection’.122

Some courts are prepared to accept that serious harm encompasses not merely
violations of fundamental civil and political rights, but also socio-economic
rights, such as access to food and medical treatment.123

The risk of serious harm must be accompanied by an absence or failure of
state protection. Unlike the exhaustion of local remedies rule, there is no re-
quirement that the applicant has even sought protection from his or her country
of nationality. The origin of the risk is equally irrelevant. In a world of many
failed states it is natural that organised crime and paramilitary groups operate
in parallel or well above the organs of the state. As a result, the failure of the
state to engage its positive obligation to suppress threats against its people
arising from non-governmental entities amounts to a failure to protect under
article 1A(2) of the Refugee Convention. Such failure must be assessed objec-
tively, that is, in accordance with the meaning of the term ‘unable or
unwilling’ as this is understood under general international law.124

What has generated significant controversy is the nexus between the
claimant and his or her status. Essentially, the risk of serious harm must be
linked to the person’s race, religion, nationality, membership of a particular
social group or political opinion, irrespective of whether the person actually
enjoys the particular status, so long as he or she is perceived to enjoy that sta-
tus (even wrongly). Whereas being persecuted on the basis of one’s race, reli-
gion and nationality is largely self-explanatory, membership of a social group
and holding a particular opinion are not. In respect of the latter, it is not neces-
sary that the person has actually acted on his or her opinion or belief,125 but



there is some divergence as to the scope of what constitutes a political opinion.
On the one extreme, it is understood as encompassing an opinion ‘on any mat-
ter in which the machinery of state, government and policy may be
engaged’,126 whereas on the other it does not cover all issues with a political
dimension as this would necessarily extend to all aspects of society.127

The non-static nature of the notion of social groups has evolved since
1951 in accordance with our ever-growing understanding of culture, social
roles and gender,128 and on the basis that the protected social groups enjoy
‘immutable’ or ‘unchangeable’ characteristics. In fact, the 2002 UNHCR
Guidelines on ‘Membership of a Particular Social Group’ make it clear that:

the term membership of a particular social group should be read in an
evolutionary manner, open to the diverse and changing nature of groups
in various societies and evolving international human rights norms.129

Although an elaborate examination of all social groups is beyond the scope of
this brief section, two groups stand out, namely women and LGBTI persons.
As to women, the 2002 UNHCR Guidelines on Gender-related Persecution
stipulate that:

While female and male applicants may be subjected to the same forms of
harm, they may also face forms of persecution specific to their sex.
International human rights law and international criminal law clearly
identify certain acts as violations of these laws, such as sexual violence,
and support their characterization as serious abuses, amounting to
persecution. … There is no doubt that rape and other forms of gender-
related violence, such as dowry-related violence, female genital
mutilation, domestic violence and trafficking are acts which inflict severe
pain and suffering – both mental and physical – and which have been
used as forms of persecution, whether perpetrated by state or private
actors.130

As a result, women may be subjected to one or more forms of persecution
(rape, female genital mutilation) by their state, tribe or other non-state actors
solely on the basis of their gender (but in practice through membership of a
women’s subgroup). The House of Lords has accepted that a woman raped and
ill-treated in Iran, as well as another woman from Sierra Leone facing female



genital mutilation there satisfied the existence of a well-founded fear of perse-
cution as a result of their membership in the social group in the countries un-
der consideration.131

In jurisdictions accepting that a person may have a well-founded fear of
persecution on account of his or her sexual orientation it is assumed that such
orientation is immutable.132 It is emphasised in judgments and commentaries
that in assessing membership of any of the aforementioned groups, member-
ship should not be predicated on the duty to conceal one’s identity (‘social vis-
ibility test’).133 Rather, courts and administrative bodies do not refer to a social
group comprising all lesbians or gay men, but rather restrict sexual orientation
to a particular country or region, such as ‘homosexual men in Bangladesh’.134

Having examined which persons qualify as refugees, let us now proceed
to the rights affordable to such persons under the Refugee Convention. Unlike
other human rights treaties where rights are affordable to all addressees imme-
diately (subject to particular manifestations of progressive realization), the
Refugee Convention recognises a system predicated on ‘levels of attachment’
whereby refugees are progressively entitled to a growing number of entitle-
ments as their relationship with the asylum state deepens.135 At the most fun-
damental level a refugee may not be expelled or returned (refoulé) to a country
where his or her life or freedom would be threatened.136 This non-refoulement
principle constitutes the cornerstone of the Convention. Although this princi-
ple does not establish a duty to receive (i.e. grant asylum) refugees, in practice
it ‘amounts to a de facto duty to admit the refugee, since admission is normally
the only means of avoiding the alternative, impermissible consequence of ex-
posure to risk’.137 Higher levels of attachment materialise once the refugee is
physically present on the territory of the asylum state and later, when he or she
is lawfully present or lawfully staying there. At these higher levels the refugee
is entitled to a broad range of socio-economic rights with immediate effect,
such as the right to movable and immovable property (article 13), the right of
association (article 15), access to justice (article 16), the right to work and em-
ployment (articles 17–19). As will be demonstrated in the next section, asylum
seekers (who do not qualify as refugees) enjoy rights under general in-
ternational human rights law.138

A key policy concern with significant impact on both the fate of asylum
applications and the treatment of applicants is that of burden, or responsibility
sharing. Despite the intense media spotlight in the West regarding massive
refugee flows to Europe, the actual number of refugees in Europe is minimal.



Of the 25.4 million refugees registered by UNHCR in mid-2018, 3.5 million
were hosted by Turkey, 1 million by Lebanon and Iran and an additional 1.4
million by Uganda and Pakistan.139 During the same time the European conti-
nent hosted 2.6 million refugees,140 which accounts for approximately 9.7 per
cent of the global refugee population. While it is true that states in the global
north accept a significant number of refugee applications themselves and agree
to grant asylum to some refugees, in many nations in the southern hemisphere
the numbers of refugees render the burden ratio staggering. The situation is
further compounded by countries such as China, which ignore their obligations
under the Refugee Convention and routinely return vulnerable refugees, such
as those from North Korea, being fully aware of the risk of execution.141

The effects of uneven responsibility sharing on the refugees’ fundamental
rights are nowhere more evident than in Europe. This has led to several initia-
tives. At the UN level it is worth mentioning two UN Global Compacts: the
first on Migration142 and another on Refugees,143 which seek to improve mi-
gration governance and cooperation respectively, with regard to refugees.144

The EU operates its own internal system under the so-called Dublin Regula-
tions (currently Regulation III), whereby an asylum seeker, subject to certain
exceptions, must be sent to the EU state of first arrival by the EU state to
which he has subsequently moved on in order to lodge an asylum
application.145 Given that asylum seekers in Europe arrive at its external fron-
tiers on foot or by boat it is evident that the Dublin system disproportionately
disadvantages countries such as Greece, Spain and Italy. In ‘meeting’ their
obligation, in turn, these countries routinely and systematically violate the
rights of detained migrants and refugees, principally as regards the length and
quality of detention conditions and access to justice.146 In MSS v. Greece and
Belgium the ECtHR emphasised that the transfer of an Afghan asylum seeker
to Greece by Belgium, in accordance with the then Dublin II regulation, ex-
posed him to risks associated with deficient Greek asylum procedures and ap-
palling detention conditions. As a result, Belgium, along with Greece, was
held liable for a breach of articles 3 and 13 of the ECHR.147 As a result of such
violations, article 3(2) of Dublin III regulation now states that:

Where it is impossible to transfer an applicant to the member state
primarily designated as responsible because there are substantial grounds
for believing that there are systemic flaws in the asylum procedure and in
the reception conditions for applicants in that member state, resulting in a



risk of inhuman or degrading treatment within the meaning of Article 4 of
the Charter of Fundamental Rights of the European Union, the
determining member state shall continue to examine the criteria set out in
Chapter III in order to establish whether another Member State can be
designated as responsible. Where the transfer cannot be made … the
determining member state shall become the member state responsible.148

13.3.6.3 The Protection of Migrants

On the basis of their immigration policies, two extreme state practices may be
identified: those recognising permanent settlement, which in turn grant mi-
grants the full gamut of political and socio-economic rights, and those that re-
ject the idea of permanent settlement.149 The aim of pluralism sought in the
first extreme is considered a threat to national unity in the latter and even
where immigrants are allowed to settle their integration seldom leads to full
inclusion. Portes suggests that opponents of migration fear the profound cul-
tural and structural transformations that migration may cause. ‘The fears ex-
pressed by opponents of immigration commonly portray a … movement rising
out of the poorer nations of three continents and overwhelming the social sys-
tems and the culture of the developed world’.150 He states that migration has
been analysed as a cause of change from a cultural perspective (emphasising
its potential for value/normative transformation), as well as from a structural
one (highlighting its demographic and economic significance). He also points
out that the depth of the processes of change attributed to migration vary from
effects that ‘simply scratch the surface of society, affecting some economic or-
ganizations, role expectations, or norms’, to effects that ‘may go deep into the
culture, transforming the value system, or into the social structure, transform-
ing the distribution of power’.151

Before examining the legal dimension of migration it is worth looking at
some basic data that assist in elucidating this phenomenon. From a demo-
graphic perspective, migration is one among three processes that change popu-
lations, the others being fertility and mortality. It is universally acknowledged
that the balance of births over deaths (known as net natural increase), not net
migration, is the major contributor to population growth.152 Between 1960 and
2010 the global South suffered a net migration loss of 92 million people,
which is equivalent to 2 per cent of its 3.85 billion growth within this period.



During the same period, the 92 million net migration gain in the global North
was equivalent to 28 per cent of its 324.5 million population increase.153

Whereas in the North the net natural increase is slower as compared to net im-
migration, the opposite is true in the South, although there is limited data con-
cerning immigrant flows in poorer nations. Demographers and immigration
experts agree that the various patterns of migration (i.e. temporary, permanent,
transiting, mobility, etc.), as well as the means by which this is achieved (par-
ticularly irregular migration), make it almost impossible to indicate the extent
to which a particular population has been impacted by immigration. The clos-
est we can come is through an assessment of the number of people in a state
who were born in another state (so-called immigrant stocks). Table 13.1 pro-
vides a snapshot of immigrant movements across the globe, demonstrating that
they constitute a small fraction of the overall population sizes.

Table 13.1 UNDP, Human Development Report (2013), at 185.

Stock of
emigrants154
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immigrants

Net migration
rate155

[0% of
population]

[per 1,000
people]

2010 2010 2005–2010

Arab states 5.4 8.0 3.3

East Asia &
Pacific 1.1 0.3 −0.5

Europe &
Central Asia 10.3 6.5 −0.1

Latin
America/Caribbe
an

5.3 1.1 −1.8



Stock of
emigrants154

Stock of
immigrants

Net migration
rate155

[0% of
population]

[per 1,000
people]

2010 2010 2005–2010

South Asia 1.6 0.8 −1.1

Sub-Saharan
Africa 2.5 2.1 −0.5

LDCs 3.3 1.4 −1.4

WORLD 2.9 3.1 0.0

With these considerations in mind and given the processes of globalisa-
tion, as explained in this chapter, oppressive migration policies are incongru-
ous with increased labour demands and the insignificant demographics in-
volved. For the remainder of this section we shall focus on the control of irreg-
ular migration and its human rights dimension.

State sovereignty entails the freedom to regulate entry into each nation.
With the exception of their refugee obligations and other bilateral and multilat-
eral agreements concerning foreign workers,156 tourists and other classes of
migrants (in the broad sense),157 states may freely deny entry or expel any un-
documented (irregular) migrants, subject of course to non-refoulement consid-
erations. As a result and in accordance with article 79 TFEU, the EU has
adopted an elaborate common policy for tackling irregular migration. In this
regard, it has established rules on control and surveillance,158 a mechanism for
collecting, processing and exchanging of visa data,159 and FRONTEX, an
agency for border surveillance that has a key role in supporting border control
authorities.160 The UN Special Rapporteur on the Human Rights of Migrants
has emphasised that the hostility towards irregular migration is expressed
through the externalization of migration control policies and criminalization of



labour migration.161 A typical example of the latter is Streamline Operation,
which imposes federal prosecution and imprisonment against all unlawful bor-
der-crossers along the USA–Mexico boundary, irrespective of their criminal
record or the purpose of their crossing.162 As a result, this policy has placed a
significant strain on local prosecutors and law-enforcement agencies and has
distracted them from focusing on drug-trafficking, human trafficking and other
real crimes.163 Australia’s Pacific Solution policy, briefly examined in the pre-
vious section, falls within this paradigm.

Some human rights exceptions to the state sovereignty paradigm exist,
given that the rights enshrined in the UDHR and the two covenants cover ‘all
persons’, including migrants. A distinction should be made between the admis-
sion of irregular migrants (which is optional) and the obligation to treat such
persons in accordance with fundamental human rights, whether already (ille-
gally) on the territory of the state or at its borders.164 We have already seen
that although states are not obliged to offer temporary shelter to persons who
do not satisfy the refugee criteria, they usually do so exceptionally in the event
of a humanitarian crisis. The detention criteria already examined in respect of
refugees apply mutatis mutandis to irregular migrants within the territory of
the receiving state.165 The only difference is that the state may return or expel
such persons, but this has to be achieved through a humane process that does
not, moreover, expose such persons to inhuman or degrading treatment in the
country of origin.166 In the EU, irregular migrants are granted the choice of
voluntary departure, which includes a period that takes into account ‘the spe-
cific circumstances of the individual case, such as the length of stay, the exis-
tence of children attending school and the existence of other family and social
links’.167 Where the migrant does not voluntarily depart, and has exhausted
appropriate remedies,168 he or she may be forcibly removed.169 Needless to
say, there are serious concerns regarding current practices of detention and
forced removals.

A rather acute dimension of irregular migration concerns trafficking of
persons. For the sake of convenience (and relevance with this section) two
broad categories are identified, namely persons trafficked without their consent
(e.g. for prostitution) and those who consent to be smuggled, commonly for
the purpose of finding a better life in another country. In both cases the smug-
gler/trafficker can only operate through the processes of organised crime,
something which was identified by the international community which adopted



two significant protocols in 2000; one relating to the smuggling of migrants170

and another concerned with trafficking of persons.171 Both protocols are linked
to the 2000 UN Convention against Transnational Organized Crime, which
views transnational trafficking and smuggling as organised crime activities.
Despite their illegal entry into the territory of a country other than their own,
both protocols clearly stipulate that neither the smuggled migrants nor the traf-
ficked persons will incur criminal liability.172 In fact, besides the extension of
fundamental human rights guarantees to both categories,173 both trafficked174

and smuggled175 persons are classified as victims176 and are entitled to protec-
tion against violence from their traffickers, as well as other appropriate mea-
sures to protect their rights to life, freedom from torture and inhuman and de-
grading treatment. As regards victims of trafficking, in particular, articles 6 to
8 of the Trafficking Protocol require states to recognize their victimhood and
offer them all possible physical and legal protection. Although the emphasis is
on voluntary repatriation, the Protocol makes the grant of a stay of a limited
duration on humanitarian grounds. The Protocol is specifically envisaged as
being in harmony with all other human rights instruments, and hence if the cri-
teria of asylum are manifest, the victim may be regarded as a refugee. The
same principle is iterated in articles 12–14 of the 2005 Council of Europe Con-
vention on Action against Trafficking in Human Beings. In fact, article 14(1)
stipulates that states shall issue a renewable residence permit to victims where:
(a) the competent authority considers that their stay is necessary owing to their
personal situation, or (b) their stay is necessary for the purpose of their cooper-
ation with the competent authorities in investigation or criminal proceedings.



Questions

1. Is vulnerability a clearly understood and meaningful concept in in-
ternational human rights law? What explains its prominence, and what,
if any, are the potential drawbacks of focusing on vulnerability?
2. Poverty constitutes one of the major conceptual and practical chal-
lenges for international human rights law. Discuss.
3. One of the fundamental premises of the UN Disabilities Convention
was that it did not create any rights that did not already exist. Do you
agree with this statement or has the Convention actually introduced
new rights?
4. A new immigration law in country A sets out objective criteria,
namely professional qualifications and income, as criteria for the grant-
ing of entry and stay in the country. Opponents of the law argue that it
discriminates on the basis of race and class. Would you agree? Would
further evidence be needed to sustain the argument, and if so, what
kind of evidence would be particularly persuasive? If the law is found
to be discriminatory on the grounds of race and/or class, would it be
incompatible with international human rights law, or are there excep-
tions in the field of immigration law?
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14.1 Introduction
Like self-determination and indigenous rights, the right to development (RTD)
is a collective entitlement. Yet unlike its other counterparts, it was misunder-
stood for a long time. Its very existence was erroneously associated solely with
foreign aid and charity and was not viewed through the lens of the program-
matic positive and negative obligations of ailing states. As will become evi-
dent through the course of this chapter, development in its human rights con-
text is primarily a value that translates into individual and communal well-be-
ing. This well-being may be linked to industrial or other financial develop-
ment, although the correlation between the two is neither self-evident nor nec-
essary. If this right to well-being is to make a difference in the lives of people,
whether in poor or rich nations, it must be susceptible to quantifiable measure-
ment through which one is able to assess its progress and realisation. In the
last decade experts have developed a list of detailed indicators which allow us
to assess well-being more accurately. At the same time, wealthy nations have
abandoned ad hoc unilateral efforts to assist their poorer neighbours to escape
perpetual cycles of poverty by entering into institutionalised multilateral com-
mitments to contribute part of their annual earnings to developmental goals.
These goals are also vigorously pursued by multilateral development banks,
such as the World Bank and the African Development Bank.

First, we explore the human dimension of development as opposed to the
development and financial growth of nations generally. We go on to explore
the concept of sustainable development within which RTD exists and then ex-
amine the underlying premises of the Millennium Development Goals
(MDGs) and their transformation into the Sustainable Development Goals
(SDGs). Central in this process is the justiciability of development claims. Fi-
nally, the chapter investigates the impact of sovereign debt on development
and human rights.

14.2 From Human Development to Sustainable
Development

Development is typically associated with the overall wealth of states and is of-
ten linked to indicators such as ‘growth’, ‘per capita income’ and ‘balance of
payments’, among others. The particular indicators of this type of development



are intended to measure the overall wealth of states, not the well-being of their
citizens. By way of illustration, whereas a country’s gross domestic product
(GDP), which represents the market value of its products and services, may be
high, the standard of living of its people can still remain relatively low. This is
because GDP is not a measure of personal income, nor does it take into ac-
count the disparity in the distribution of wealth or the enjoyment of essential
services and goods such as health care, education, water and food. The mea-
surement of human well-being is a relatively new phenomenon in the eco-
nomics and human rights literature. In 1990 the United Nations (UN) Develop-
ment Programme (UNDP) published its first Human Development Report with
the aim of demonstrating how economic growth translates into human devel-
opment. From the outset the report took the approach that:

People are the real wealth of a nation. The basic objective of development
is to create an enabling environment for people to enjoy long, healthy and
creative lives. This may appear to be a simple truth. But it is often
forgotten in the immediate concern with the accumulation of commodities
and financial wealth.1

Human development is thus defined as enlarging people’s choices, chief
among these being the ability to lead a long and healthy life, be educated and
to enjoy a decent standard of living. The report noted that although income
helps formulate human choices, it is merely a means and not an end. It distin-
guished between two sides of human development: ‘the formation of human
capabilities, such as improved health or knowledge … and the use that people
make of their capabilities, for work or leisure’.2 It identified three key indica-
tors that may be used to measure human development, namely longevity,
knowledge and decent living standards.3 These three indicators are known as
the Human Development Index (HDI) and offer markedly different results
from the numbers reflecting the GDPs of nations. Of course, democratic gov-
ernance, a solid income, the enjoyment of human rights and similar factors are
also relevant to the processes of human development.

It should be made clear that the distinction between means and ends is
key to the human development approach and differentiates the latter from the
wealth-based approach to development. Sen and Anand explain that the two
approaches to development, namely wealth maximisation and human develop-
ment, differ in two respects: (1) their ultimate objectives and (2) the effective-
ness of distinct instruments. With regard to ultimate objectives, the human de-



velopment approach affords intrinsic value to the quality of the life people can
lead (end) and only instrumental relevance to other elements such as income
and wealth that are important only to reach the goal of human well-being
(means). In particular, in recognising the importance of economic growth as a
means for human development, they argue that the contingent nature of its ef-
fectiveness as means (how it is used to promote human development) should
be considered. This is also true of its non-uniqueness as a form of means, al-
though others are important too, such as social organisation.4

The 2010 Human Development Report underlined the absence of a sig-
nificant correlation between economic growth and improvements in health and
education in the contemporary era.5 This is attributed to the fact that existing
technological improvements and societal structures allow even poor countries
to realise significant gains. This means that it is now cheaper to achieve good
health, reduce unnecessary mortality, gain access to knowledge and enjoy de-
cent living standards. Yet overall income remains significant because it ex-
pands people’s freedoms and access to food, shelter, clothing and meaningful
employment, which in turn helps them spend more time with their loved ones.6

In practice, certain international institutions and many states pay lip ser-
vice to human development and clearly pursue development agendas that are
inspired by the pursuit of financial growth alone. They adhere to the view that
financial growth necessarily generates social benefits and is capable of produc-
ing adequate social safety nets.7 The proponents of these views thus see pover-
ty as entailing an absence of material goods, ownership of productive assets
and financial opportunities, such as employment; as a result, they fail to con-
sider the lack of empowerment and inclusion.8 By way of example, the World
Bank’s Heavily Indebted Poor Countries (HIPC) initiative, which will be ex-
plored more fully below, was designed to provide low-interest concessional
loans to heavily indebted nations in order to develop their infrastructures and
capabilities, as well as allow them to augment their social spending. Although
the Bank argues that the HIPC and other similar initiatives have to a large de-
gree achieved their developmental goals,9 the UN Independent Expert on the
Effects of Foreign Debt on the Enjoyment of Human Rights challenges this
claim. For one thing, under the HIPC the Bank offers preferential loans only to
those countries whose debts are considered unsustainable. Its assessment of
debt sustainability, however, is based on the capacity of a country to service its
debts, thus excluding from this category countries that pay their debts but in
the process are left with no money to realise any economic, social and cultural



(ESC) rights.10 On this basis the Bank has sidelined from the HIPC a number
of heavily indebted and poor middle-income countries.11 These policies are
wholly antithetical to the conclusions in the 2014 Human Development Report,
which noted that the ‘universal provision of basic social services can raise so-
cial competences and reduce structural vulnerability’. It goes on to show that
even poor countries can offer social protection or universal basic services. It
uses as examples South Africa’s Child Support Grant, which cost 0.7 per cent
of GDP in 2008–2009 and reduced the child poverty rate from 43 per cent to
34 per cent. The same is true of Brazil’s Bolsa Família programme, which cost
0.3 per cent of GDP in 2008–2009 and accounted for 20–25 per cent of the re-
duction in inequality.12

What these examples show is that the economic aspect of development is
not synonymous with growth or financial development more broadly. The lat-
ter is just an element of the former, which is associated with improvements in
social and political welfare. Therefore, while it could be argued that there is a
reciprocal relationship between economic development and human develop-
ment, the same cannot be said about growth and human development. Quite
the opposite: undifferentiated growth does not foster human development and
even has negative implications for the natural environment too, given that it is
a constituent element of the world system within which human development is
pursued. To be sure, the international community has endorsed this observa-
tion since growth’s detrimental impact on development and the environment
was discussed in a series of UN summits and conferences, seeking to address
the multifaceted nature of the human dimension of development. At the 1972
Conference on the Human Environment, states declared: ‘man has the funda-
mental right to freedom, equality and adequate conditions of life in an environ-
ment of a quality that permits a life of dignity and wellbeing’.13 In this state-
ment countries acknowledge that the environment gives people physical suste-
nance and affords them the opportunity to progress at the social, economic and
scientific level, setting the foundations for a direct link between development
and environmental sustainability. Development as a collective process of
change should aim at ‘sustainable living’,14 namely the improvement of the
quality of human life while living within the carrying capacity of supporting
ecosystems.

The new quest was explicated a decade later by the World Commission
on Environment and Development (WCED or Brundtland Commission).15 The
Brundtland report addressed development within the broader context of un-



even economic growth and the unbalanced distribution of its benefits and costs
among rich and poor countries, as well as inappropriate technology that puts
the resource base at risk. It also highlighted the lack of informed decision-
making that merges environment, economics and human needs in development
planning. The Brundtland report16 stated that the major objective of develop-
ment is the satisfaction of everyone’s human needs and aspirations for an im-
proved quality of life in perpetuity. Conditions of poverty and inequity are as-
sociated with ecological and other crises that hinder the realisation of this ob-
jective; hence there is a need for a comprehensive development path that deals
with these issues in a comprehensive and integrated manner. The Commission
introduced in the development discourse the concept of sustainable develop-
ment, defined as ‘development that meets the needs of the present without
compromising the ability of the future generations to meet their own needs’.

Significantly, the Commission reinstated the centrality of human beings in
the development process and by making clear that everyone should have their
needs met, whether in the present or the future, it sets explicitly universalism
as the ethical value that should guide development. Furthermore, there is a di-
rect appeal to social justice because the claim for fulfilment of each
generation’s needs implies, in essence, a claim of fair and just relations be-
tween individuals and the institutions. This is also true in respect of economic
and social arrangements that affect generations’ ability to meet those needs.
Such fairness is founded on the axiom that humans are fundamentally equal
and is manifested in the fair distribution of income and wealth, as well as in
society’s organisational set-up that gives individuals the same opportunity to
participate in democratic processes and decision-making.17 The combination
of the two leads to an understanding of human needs lato sensu that includes
the freedom to achieve dignity and respect of the person through active in-
volvement in society’s organisational system in addition to the enjoyment of
material goods. Therefore, the objective of sustainable development is current
and future societies where people have the opportunity to lead meaningful
lives, defined by the achievement of adequate standards of living and the em-
powerment to actively choose and decide upon the full range of factors that
determine the quality of their lives. That said, the Commission pointed to-
wards a wider spectrum of well-being, therefore embracing the concept of hu-
man development as one that informs the content of sustainable development.
By extension, the responsibility to guarantee this outcome for present and fu-
ture generations does not merely reflect the just allocation and utilisation of
specific resources in terms of total stock of natural, physical and human capi-



tal. It should instead be construed as a general duty to afford generations the
entitlement of access to the same opportunity to fulfil their legitimate aspira-
tions for a better life in dignity.18 This involves sharing a generalised capacity
to create well-being based upon distributional equity that applies to individuals
within the same generation (intragenerational equity) and between those in the
future (intergenerational equity). On account of this freedom-based under-
standing of sustainable development, the concept can be defined as ‘develop-
ment that prompts the capabilities of present people without compromising the
capabilities of future generations’.19

To the extent thus that sustainable development represents a shared claim
of all to the capability to lead worthwhile lives, it could be argued that the pur-
pose of development is to create the enabling environment in which all people
can expand their capabilities, and opportunities can be enlarged for both
present and future generations.20 This is a broader interpretation of the ap-
proach taken in the first UN Human Development Report (mentioned above),
which identified the elements of human well-being. Due to the parameter of
sustainability that requires equal attention to be paid to the lives of people be-
tween periods of time, the objective of development can be depicted in the
pursuit of sustainable human well-being.21 Just as human development pro-
fesses development outcomes beyond the economic outputs of growth, so too
sustainable human development purports to a wider net of results in the eco-
nomic, social and environmental field, since sustainable human well-being is
contingent upon the elimination of constraints in all three systems. Indeed,
since the introduction of the Brundtland definition of sustainable development,
it has been embedded in the international development discourse that sustain-
able development aims at eradicating poverty, protecting natural resources and
changing unsustainable production and consumption patterns. Hence it is a
multidimensional undertaking aiming to achieve a higher quality of life for all
people that encompasses economic, social and environmental components that
are interdependent and mutually reinforcing.22 The so-called three pillars of
sustainable development are hierarchically equal and it is assumed that the re-
alisation of their constituent elements simultaneously and to the same degree,
brings about a holistic human-centred approach to development. Sustainable
human well-being, it therefore follows, stems from the balanced integration of
its aforementioned three dimensions that should be premised upon the princi-
ples of dignity, equity, justice, participation and good governance and conform
to states’ obligations under the UN Charter and human rights treaties.23 How-



ever, this balancing cannot mean same-degree satisfaction because the three
pillars are not qualitatively equal due to the incompatibility of their determina-
tive characteristics and their divergent functioning (e.g. material well-being
versus protection of ecosystems). Hence, while all three are necessary for sus-
tainable development, sustainable human well-being requires that a choice is
made regarding the degree of satisfaction of each tenet. The question to ask is
what determines how this choice is made, particularly since policy choices in
the context of development are not detached from moral and political argu-
ments regarding the relationship between the three components of develop-
ment. This may give rise to different conceptions of sustainable development
which is rendered a blanket term and legitimises policies that may adhere to its
tripartite framework but do not foster (sustainable) human well-being. This has
been a reason why sustainable development is considered a contested and
‘vague’ concept. The three-pillar model does not address the point, so it is of
little avail to look for an answer to the question in it.24

Quite clearly, there is a deep disparity between sustainable human and fi-
nancial development. This tension is exemplified in the instruments analysed
in the following section. If development is to be pursued and assessed on the
basis of sustainable human well-being it is imperative that it be predicated on
human rights norms and considerations, rather than policies from which hu-
man rights are absent. This is not mere rhetoric, for it requires policy-makers
at all levels to address multidimensional poverty by reference to human rights
indicators.25 A report of the Office of the High Commissioner for Human
Rights (OHCHR) provides the following case study to illustrate the point:

A 23-year-old woman arrives at a village clinic … complaining of pain
and discharge stemming from an IUD [intra-uterine device] insertion. She
tells the physician that she has already had four unwanted girl children;
that her husband is a drunkard who routinely rapes her; and that she is
struggling desperately just to keep her daughters and herself alive, but
feels that if she could have a son he would be able to support her in later
years. What is the health issue here? The treatment of an infection? The
ability to freely choose a contraceptive method? The effect of societal son
preferences on the woman’s childbearing decisions? Or is it, most
broadly, that she virtually has no control over her sexual, emotional, or
physical well-being because of laws and practices that deny her basic
human rights and dignity?26



If this case were viewed exclusively from a female health policy perspective,
the answers to the points raised would tend to focus on biological processes,
yet these hardly constitute the root causes of the problems faced by this
woman. A human rights approach, on the other hand, would concentrate on the
evident gender inequalities sustained by local laws, customs and cultural prac-
tices and would try to address them as root causes of the particular health is-
sue.27

14.3 The Right to Development
Despite the fact that international discourse now evolves around ‘sustainable
development’, no right to sustainable development has been acknowledged,
because the legal nature of sustainable development is an unsettled matter as
explained in the section on justiciability. However, the analysis on the RTD
remains relevant since it is recognised as one of the substantive principles of
sustainable development. As the UN Working Group on the RTD has stated,
the RTD further embraces the different concepts of development of all devel-
opment sectors, namely sustainable development and human development, as
well as indivisibility, interdependence and universality.28

Development, at least in the sense conceived in the 1986 Declaration on
the RTD,29 and as arises from other instruments declarations (as outlined in
other parts of this chapter) in the context of sustainable development, is unre-
lated to the financial progress of nations. Moreover, because the entitlement
arising from the Declaration is hard to conceptualise, developed countries
wrongly perceived this to entail a perpetual obligation to finance their weaker
counterparts. A substantial amount of academic writing in the 1980s and 1990s
certainly contributed to this confusion by propagating that self-determination
(and consequently RTD) obliged industrialised nations to compensate develop-
ing states for their loss of earnings during colonisation. This process, it was
further argued, allowed developing states to set their own market prices for
their commodities and obliged wealthy nations to assist their poorer counter-
parts financially.30 Such ideas naturally culminated in the downplaying of the
right by wealthy nations, despite the fact that they continued to provide finan-
cial assistance, making it clear, however, that such assistance was merely a
unilateral undertaking that did not encompass an obligation, or indeed give rise
to a legitimate expectation. Although RTD has been subsequently clarified sig-



nificantly and disengaged from foreign aid, industrialised nations have main-
tained this position and have persistently rejected proposals for a binding in-
strument.31

A closer reading of the Declaration reveals three fundamental building
blocks which help demonstrate that the entitlement is hardly an arbitrary con-
struction, but the natural outcome of the enforcement of the International Bill
of Human Rights. These are: ‘the constant well-being’ of all people (article
2(3)), the inextricable nexus between well-being and civil, political and ESC
rights (articles 1(1) and 2(2)), and the responsibility of states internally and ex-
ternally to promote such well-being through the pursuit of all human rights (ar-
ticles 4–8). A structured and comprehensive definition that included all three
of these elements was articulated, not without dissent, in 2010 by the UN Spe-
cial Rapporteur on the RTD, which will serve as a working definition for the
purposes of this chapter:

The right to development is the right of peoples and individuals to the
constant improvement of their well-being and to a national and global
enabling environment conducive to just, equitable, participatory and
human-centred development respectful of all human rights.32

This conception of development through the lens of well-being and the enjoy-
ment of human rights is not necessarily dependent on aid or other forms of
donor assistance, although these would certainly enhance it. Development in
this sense may be achieved even with scarce resources if they are allocated eq-
uitably, justly and with a view to alleviating human suffering. The vast majori-
ty of developing nations are, however, unable to do so because they are poorly
managed, highly indebted and structural inequalities (such as poverty) have
become so entrenched that they no longer seem out of place or problematic.
The link between well-being and human rights in the definition of the RTD is
crucial both for its legal nature33 and for its implementation and justiciability.
In respect of its legal nature, although the RTD presupposes the enjoyment of
the full gamut of rights encompassed in the International Bill of Human
Rights, it is not a mere compilation or synthesis of these rights.34 Instead, it is
an autonomous composite right that is enjoyed both collectively and individu-
ally and which is distinguished from the discrete rights that comprise it by the
fact that it obliges the duty-bearers to establish an enabling environment for
the realisation of individual and collective well-being.



The scheme of entitlements and responsibilities has not been unproblem-
atic. Confusion stems particularly from a misinterpretation of the right’s col-
lective aspect that has led to the misunderstanding that the RTD is a right of
states (in particular developing states) too.35 This misunderstanding is based
on a surface reading of article 2(3) of the Declaration on the RTD which stipu-
lates that ‘states have the right to formulate national development policies’.
However, a more careful read of this paragraph provides the necessary clarity:
states’ right to development policies aims at improving the well-being of pop-
ulations and all individuals; it is the latter who are the recipients of these poli-
cies. If the provision is also read in conjunction with paragraphs 1 and 2 and
article 1, there is no doubt that the Declaration on the RTD consciously casts
the human person as the subject of development by affirming the RTD as an
inalienable human right. Hence human beings are the intended beneficiaries
whether they exercise the right individually or as collective entities such as
groups or peoples, in the sense of a nation that seeks to pursue its economic,
social and cultural development. On this basis, one can distinguish further be-
tween an internal dimension of the RTD that pertains to the exercise of the
right by individuals and peoples vis-à-vis their state and an external dimension
that asserts the exercise of the right on the international stage, which is
claimed by the state on behalf of its peoples. It is in this latter sense that article
2(3) should be interpreted, namely as an invocation of the RTD against the in-
ternational community which through structural impediments constrains devel-
oping states in their effort to realise their peoples’ rights. States are the entity
through which collective rights such as the RTD are exercised, but this does
not render states right-holders. To defend the opposite contradicts also the spir-
it of human rights law, whose subjects are individuals/people and affords
rights to them only while states bear the primary responsibility to realise those
rights.

Consistent with this assumption, the binary relation between the holders
of the RTD and states is that the latter undertake the obligation to fulfil the
right; thus they are duty-bearers of the RTD. In the context of the RTD this
duty is not placed solely in the framework of the traditional thinking in human
rights law that states’ duties are owed primarily to the people within their terri-
tory. States are also duty-bearers within the international public order on the
premise of international cooperation that draws largely on the interdependence
of states as a result of the global economy and governance. In this respect,
their international obligations include a positive duty to create the circum-
stances whereby the prerogative of equality of opportunity for development is



enjoyed by all nations. It also gives rise to a negative dimension that inhibits
other states from determining their own development policies pursuant to their
domestic obligation to uphold human rights and the RTD for the improvement
of their peoples’ well-being. It becomes apparent, then, that the realisation of
the RTD is inextricably linked to the cooperative role of states, and by and
large to that of developed countries, in creating an environment conducive to
the realisation of the RTD.36 In light of this, the states’ right under article 2(3)
becomes even clearer: it is ‘the right to develop human rights-based develop-
ment policies in the interests of their people made possible through in-
ternational cooperation’.37 Notwithstanding states’ primary responsibility to
realise the RTD, the net of duty-bearers is cast wider against the background of
a globalised political economy which has resulted in the proliferation of regu-
latory regimes that diminish the role of sovereign nation states and lend pow-
ers to intergovernmental organisations, transnational corporations, multilateral
and bilateral donors. Due to their influence in shaping the economic order and
the impact of their policies, interventions or agreements on the enjoyment of
ESC rights, and the actions of such actors, cannot be excluded from an inquiry
on their responsibility to protect, respect and fulfil human rights, including the
RTD. Although the nature of their responsibilities and accountability is a more
complex matter (e.g. unlike states, international organisations are not parties to
human rights treaties), there is increasing support for the proposition that the
current circumstances of international cooperation give rise to the human
rights obligations of actors other than states.38

An illustration should assist in clarifying this distinction between the indi-
vidual and collective dimensions of the RTD. The right to free and universal
education simply obliges states to offer this entitlement to their young people
without discrimination. Education, in the context of the RTD, requires not only
that children attend school but that a process has been put in place through
which education is linked to knowledge, technology, investment in agriculture,
industry and other fields of productivity and employment, all of which will
lead to job opportunities, as well as social and financial development.39

It becomes apparent that the realisation of individual socio-economic
rights in the context of the RTD becomes contingent upon wider social
arrangements that by implication expand the range of entitlements for the
right-holders and the corresponding obligations for the duty-bearers of the
RTD. Indeed, the added value of the RTD lies in the fact that it is a right to a
particular process of development, meaning that individuals/peoples hold a
claim not only to a substantive right that seeks to be fulfilled as the objective



of a development policy, e.g. the right to education, but also to the series of ac-
tions leading up to the right’s fulfilment. These are also essential to achieving
development objectives in accordance with the definition of the RTD; namely,
that they are centered on justice, equity, participation and human rights stan-
dards. Notably, bringing human rights into the process of development, and
not only as an end of development policies, adds an important qualitative di-
mension to the realisation of human well-being. Thus, enlarging individuals’
choices and enhancing their freedoms in line with the concept of human devel-
opment is accomplished through the simultaneous realisation of human rights.
By implication, not only are the actions of private and public entities shaped
into the obligations and responsibilities of human rights duty-bearers for the
purposes of bringing about a specific development outcome as an entitlement,
but the integration of human rights in the process of development becomes a
legal obligation too. Therefore, the right to development demands a critical ap-
proach to the overall development process, from the design of a specific policy
to the allocation of resources to the framework of cooperation between compe-
tent actors with human rights considerations attached to all these aspects.40

It follows that the centrality of human rights is all the more poignant in
the implementation of the RTD, whereby three forms are recognised. The first
concerns states acting collectively in global and regional partnerships; the sec-
ond encompasses states acting individually as they adopt and implement poli-
cies that affect persons not strictly within their jurisdiction; and the third mode
relates to policies and programmes at the national level affecting persons with-
in a state’s jurisdiction.41 Evidently, the implementation of the RTD is not de-
pendent on the actions of external actors in the form of aid or other assistance,
but necessarily involves the active engagement of the target state. Before we
go on to examine justiciability, queries may well arise regarding how one is
able to measure and assess the quantitative and qualitative dimensions of well-
being. For years the UN made strenuous efforts to identify a methodology for
assessing well-being without at the same time alienating industrialised nations.
Although such a methodology has not yet been endorsed universally through a
binding instrument,42 there is broad consensus that in common with the work
of other human rights treaty bodies, it is possible to distil core attributes of the
right and identify indicators in three dimensions – structural, process and out-
come43 – with well-being recognised as the core norm.44 Three attributes are
structured around this, namely comprehensive and human-centred develop-
ment policy, participatory human rights processes and social justice. Although
the three indicators are relevant to all three attributes of the core norm, struc-



ture more properly informs the level of commitment; process relates to rules
and principles (human rights, participation, accountability and transparency);
whereas outcome concerns distributional outcomes, particularly fair distribu-
tion of the benefits and burdens of development.45 Structure, process and out-
comes are roughly represented as criteria, sub-criteria and indicators in the
roadmap compiled by the UN Working Group on the RTD, which seeks to ad-
dress and assess how this right may be implemented at the national and in-
ternational level. An exposition of attribute 346 (social justice in development
– see Table 14.1) will help explain how structure, process and outcomes are
designed to operate.

Table 14.1 Attribute 3: Social Justice in Development

Criteria Sub-criteria Indicators

3(a) To provide for fair
access to and sharing of
the benefits of
development

3(a)(i) Equality of
opportunity in
education, health,
housing, employment
and income

Income inequality;
disaggregated outcome
data by population
groups, for example,
male–female, rural–
urban, ethnic/racial and
socio-economic status

3(a)(ii) Equality of
access to resources and
public goods

Public expenditures
benefiting poor
households

3(a)(iii) Reducing
marginalisation of least
developed and
vulnerable countries

Global gaps in income
and human well-being,
mitigating differential
bargaining power and
adjustment costs of
trade liberalisation



Criteria Sub-criteria Indicators

3(b) To provide for fair
sharing of the burdens
of development

3(a)(iv) Ease of im-
migration for edu-
cation, work and
revenue transfers

3(b)(i) Equitably
sharing environ-
mental burdens of
development

Flow of skilled and
unskilled migrants
from poor to rich
countries; flow of
remittances

Availability of cli-
mate change funds
for developing
countries; multilat-
eral agreements to
reduce negative en-
vironmental im-
pacts; distribution
of contributions to
climate change

3(b)(ii) Just com-
pensation for nega-
tive impacts of de-
velopment invest-
ments and policies

3(b)(iii) Establish-
ing safety nets to
provide for the
needs of vulnerable
populations in
times of natural,
financial or other
crisis

Hazardous indus-
tries, dams, natural
resource
concessions

Domestic emer-
gency response
funds; international
humanitarian and
reconstruction aid;
countercyclical of-
ficial financial
flows



Criteria Sub-criteria Indicators

3(c) To eradicate social
injustices through
economic and social
reforms

3(c)(i) Policies
aimed at decent
work which pro-
vide for work that
is productive and
delivers a fair in-
come, security in
the work place and
social protection
for families

3(c)(ii) Elimination
of sexual exploita-
tion and human
trafficking

Growth rate per GDP of
person employed,
employment to
population ratio,
proportion of people
living on less than a
dollar a dayRatification
of the protocol to
prevent, suppress and
punish trafficking in
persons, especially
women and children

3(c)(iii) Elimination of
child labour

Extent of child labour;
ratification of the
convention on the worst
forms of child labour

3(c)(iv) Eliminating
slum housing
conditions

Proportion of urban
population living in
slums; access to
improved sanitation;
and secure tenure

3(c)(v) Land reform

Access to land; secure
land rights; and
remedies against land
grabs



As is the case with all three attributes, their criteria, sub-criteria and indi-
cators not only use human rights language, but are wholly entrenched within it,
thus rendering human rights the yardstick by which development policies and
initiatives are to be assessed.47 As a result, any development policy, no matter
how lofty or financially sound, that is in conflict with one or more human
rights is incompatible with the RTD. Some cases are clear-cut, others not so.
For example, aggregated results on social exclusion initiatives may fail to
recognise the plight of particular groups that are routinely excluded, such as
indigenous peoples, persons with disabilities and minorities. A need therefore
arises for disaggregated policies. Equally, although the indicators may be ap-
propriate for most circumstances, they may require realignment and adjust-
ment in circumstances that are otherwise similar, especially if a disaggregated
approach is maintained. By way of illustration, the urban poor of South Africa
and the Indian rural poor face distinct health, employment and security issues
arising from HIV/AIDS.

The extraterritorial application of RTD should be emphasised in relation
to its negative dimension,48 which is very seldom discussed. In a globalised
and interconnected world the actions (including statements) by one state may
produce harm (even unintended) for another state. For example, a statement to
the effect that state X may be in default of its debt arrears, or that it is not in-
vestment-friendly, may have negative outcomes in its trade and investment re-
lations and decrease its credit rating, thus forcing it to borrow with higher in-
terest rates. These acts constitute interference in the domestic affairs of other
states, but they also inhibit the RTD. States must therefore refrain from such
actions.

14.3.1 Making the RTD Justiciable

It is because of this rights-based foundation of RTD that it has the potential of
becoming justiciable before national courts and international human rights
bodies.49 Individuals and groups may challenge a development policy, pro-
gramme or legislative act on the basis that it infringes other justiciable rights.50

This indirect locus standi is subject to several limitations. In practice, actions
are generally sustained only if brought by the people of the country imple-
menting development programmes within its jurisdiction. In short, challenges
are not typically directed against failure to achieve well-being, but only in re-
spect of violations of civil, political and ESC rights.51 Yet the reader will as-



certain in the examples offered that although reference to the RTD is seldom
made by the litigants and the courts,52 the language and effects of such actions
are tantamount to the RTD.

In the late 1990s Chile and South Africa pushed forward legislation
aimed at curtailing social security benefits to a large part of their population.
Chile did so by privatising its social security system, and South Africa by ex-
cluding all those benefiting from non-contributory schemes. In both cases the
most vulnerable, such as the poor, the unemployed, part-time workers and
women, were effectively denied access to health services, food stamps, micro-
financing, pension entitlements and numerous other benefits. The Committee
on Economic, Social and Cultural Rights (CESCR) recommended that all
workers were entitled to social security benefits, which Chile was obliged to
provide, especially to those unable to pay private contributions.53 In equal
measure, the South African Constitutional Court ruled that all the country’s
citizens were entitled to social security, emphasising that societal welfare in-
deed depends on the provision of such benefits to the least fortunate.54

In India and Bangladesh the concept of livelihood has received much
prominence from the countries’ supreme courts.55 It was invoked in cases con-
cerning the forceful eviction of slum dwellers or those living in informal set-
tlements. It was held that the right to livelihood derived from the right to life,
dignity of person and equal protection, all of which oblige the state to ensure
that all people enjoy the basic necessities of life. The evictions amounted to a
denial of the slum dwellers’ right to livelihood, given that adequate housing is
indispensable in order to enjoy the right to life.56 The Bangladeshi Supreme
Court emphasised that a massive eviction from an informal settlement should
have been accompanied by a resettlement plan that took into consideration the
ability of those evicted to secure alternative accommodation.

Finally, the obligation of a state to secure the well-being of its population
encompassed within the RTD is nowhere more evident than in cases involving
food shortages and primary health care. In the late 1990s an outbreak of haem-
orrhagic fever swept Argentina, the government of which failed to produce
and distribute the Candid 1 vaccine or otherwise tackle the spread of the fever,
which placed 3.5 million people at risk of contracting it. Irrespective of the
reasons behind this failure, which included severe budgetary constraints and a
national health system that excluded the non-insured, the Argentine Federal
Court of Appeals emphasised that one of the pre-eminent objectives of the



Constitution was to secure the well-being of the people on the basis of social
justice.57 This is no doubt an implicit reference to the RTD.

These cases demonstrate that the debate regarding the lack of normative
character of the RTD and its justiciability is without merit, at least in respect of
the internal obligation of states to provide for the well-being of their people. It
is inconceivable that states may argue that they would rather not spend their
resources to improve the lives of their people, as though quality of life, or life
itself, was unimportant compared to other political pursuits, such as defence,
structural adjustment, debt servicing and other financial considerations. RTD
may be invoked indirectly where a particular right is infringed in a manner that
has a bearing on the well-being of vulnerable groups or entire populations.

14.3.2 Justiciability of Sustainable Development

The fact that there is no uniformity in the way sustainable development has
been articulated58 does not suffice to deny the consistency in the proclamation
of the concept as an objective of state conduct. The latter has been endorsed as
such by the international community and states adopt ‘constantly and
generally’ national development strategies and implement international devel-
opment projects aiming at sustainable development. Hence sustainable devel-
opment as an objective constitutes a principle of customary law, albeit very
general and abstract.59 The continuous invocation of sustainable development
in declarations and treaties demonstrates that it enjoys universal acceptance
and that the international community commits strongly to its realisation,60 but
this is not enough to uphold the view that states accept the concept as law ipso
facto.61 For instance, intergenerational equity has become part of international
law as a principle that underlines environmental treaties. Even so, there is no
clear-cut position as to the justiciability and enforceability of future genera-
tions’ rights. Future generations have only occasionally been granted locus
standi,62 and even then one may argue that intergenerational equity does not
actually generate rights but only imposes an enforceable duty on states to ac-
count for the interests of future generations in the framework of the exercise of
existing rights under international law. Hence intergenerational equity’s contri-
bution can at most serve as guidance in balancing the interests between gener-
ations in development processes and outcomes.63 The same problems arise
with respect to intra-generational equity, which has been employed in in-



ternational law as a result of interpretation of the Rio Declaration’s provisions.
As such, the principle does not seem to be a self-standing norm and can be ap-
plied in adjudication indirectly through the implementation of other principles
of sustainable development, such as the principle of common but differentiated
responsibilities. Sustainable development lacks a norm-creating character,64 at
least for creating a primary customary rule of conduct. This is consistent with
judgments in which sustainable development has not been invoked as a princi-
ple of customary law but as one that facilitates the reconciliation of conflicting
norms relating to the environment and socio-economic development. In the
landmark Gabcikovo–Nagymaros case the ICJ stated that:

mankind has, for economic and other reasons, constantly interfered with
nature … Owing to the scientific insights and to a growing awareness to
the risks for mankind – for present and future generations – of pursuit of
such interventions at an unconsidered and unabated pace, new norms and
standards have been developed, set forth in a great number of instruments
during the last two decades. Such new norms have to be taken into
consideration, and such new standards given proper weight, not only
when states contemplate new activities but also when continuing with
activities begun in the past. This need to reconcile economic development
with protection of the environment is aptly expressed in the concept of
sustainable development. For the purposes of the present case, this means
that the parties together should look afresh at the effects on the
environment of the operation of the Gabcikovo power plant …65

The normative role of sustainable development in balancing competing inter-
ests that derive from rules in international economic law, human rights and en-
vironmental law has been repeated in WTO arbitral awards. By way of illustra-
tion, in the Shrimp-Turtle case, sustainable development was characterised
again as a concept emphasising the integration of economic and social devel-
opment and environmental protection.66 Similarly, the Permanent Court of Ar-
bitration referred to sustainable development in the Iron Rhine case67 between
Belgium and the Netherlands, stating that the dictum in the Gabcikovo–Nagy-
maros applies equally in the current case. However, in the framework of rec-
onciliation of environmental law and international development law, the tri-
bunal conferred a duty to prevent, or at least mitigate, the harm caused by de-



velopment to the environment and elevated it to a principle of general in-
ternational law.

The analysis suggests that sustainable development has been primarily
considered as a normative goal against which the practice of states in develop-
ment will be measured and evaluated. It does not regulate states’ conduct di-
rectly by way of imposing constrains. This notwithstanding, its codification in
international instruments and the extent to which it has been negotiated by
state and non-state actors suggest that its influence in international law goes
beyond its procedural relevance. In several instruments it has been articulated
as the international community’s commitment to promote,68 achieve69 and
contribute to70 sustainable development. This implies that states and other
stakeholders should take positive steps, including the adoption of specific mea-
sures and balanced decision-making in policies, towards sustainable develop-
ment, which in turn qualifies as an objective for the international community.
This is particularly evident in several trade treaties. To be sure, sustainable de-
velopment constitutes a specific objective for the World Trade Organization
since the conclusion of the 1994 Agreement Establishing the WTO, but also
for individual countries entering into regional agreements that clearly recog-
nise the promotion of sustainable development as an objective.71 Additionally,
the ICJ has referred to sustainable development as an objective in the Pulp
Mills case, which was brought before the Court after Argentina filed an appli-
cation against Uruguay concerning alleged breaches by the latter of obligations
incumbent upon it under the Statute of the River Uruguay, a treaty signed by
the two states on 26 February 1975 (Statute) for the purpose of establishing the
joint machinery necessary for the optimum and rational utilisation of that part
of the river which constitutes their joint boundary. In examining the alleged
breach of the applicable article of the Statute, the Court stated that ‘reconciling
the varied interests of riparian States in a transboundary context and especially
in the use of a shared natural resource [is] consistent with the objective of sus-
tainable development’.72



Case Study 14.1  Justiciability of Sustainable Development Claims

The relationship between economic interests and their impact on the
environment and the rights of local communities has been resolved
through the application of human rights provisions in conjunction with
the Principles set out in the Stockholm and Rio Declarations in Bu-
lankulama and others v. The Secretary, Ministry of Industrial Develop-
ment and others before the Supreme Court of Sri Lanka.1 The respon-
dents entered into a draft agreement with a leading US mining compa-
ny for the exploration of phosphate deposits in Eppawela, an agricul-
turally developed area of great historical importance and archaeologi-
cal value. The Court emphasised that the protection and improvement
of the environment was a constitutional and statutory duty whereby
competent national authorities should implement policies aiming at the
conservation of the country’s natural resources for the benefit of cur-
rent and future generations, and developers should undertake environ-
mental impact assessments to ensure that development options are
sound and sustainable. Interestingly, the Court reiterated that human
beings are at the centre of development and they are entitled to a
healthy and productive life in harmony with nature (Principle 1 Rio
Declaration). States have the right to exploit their own resources, but
they must do so pursuant to the environmental and development needs.
Hence environmental protection constitutes an integral part of the de-
velopment process and cannot be ignored (Principle 4 Rio Declaration
and 21 Stockholm Declaration). It went on to say that the current case
should be decided upon these principles despite their non-binding na-
ture as soft law, and explicitly referred to the components of sustain-
able development which authorities should pay due regard to. Intergen-
erational equity should be regarded as axiomatic in the decision-mak-
ing process for matters concerning the natural environment, which
should be also complemented by transparency, fairness and citizen par-
ticipation. Besides, the precautionary principle and the ‘polluter pays’
principle are fundamental to the prevention of environmental degrada-
tion and for reversing the damages to the region’s environment and the
non-renewable cultural heritage. The Court placed thus human devel-
opment in the context of the earth’s finite resources and based its rea-
soning on related principles to the concept of sustainable development.



1 Bulankulama and Others v. Secretary, Ministry of Industrial Develop-
ment and Others (Eppawela Case) (Sri Lanka Supreme Court) (2000).

14.4 Global Partnerships for the Financing of
Development

In a previous section it was explained that two of the ways by which the RTD
is implemented concern externally derived aid, whether unilaterally or collec-
tively. Indeed, articles 2(1), 11(1) and 12(1) of the International Covenant on
Economic, Social and Cultural Rights (ICESCR) suggest that states should co-
operate for the realisation of human rights at the global level. None the less,
the travaux préparatoires of the Covenant do not support the contention that
foreign assistance, whether material or otherwise, was ever couched in terms
of an obligation.73 This position is consistent with the international practice in
the field of donor conferences and pledges. One would have naturally thought
that states going into donor conferences would be sincere about the funds they
were publicly claiming to contribute and that their financial pledges would car-
ry the same legal weight as promises and other intentional unilateral acts under
international law.74 Yet not only do states routinely renege on funding promis-
es delivered at donor conferences,75 but more disturbingly their pledges are not
considered binding until such time as the pledged funds are delivered to the
recipient, in which case there is no right to a refund.76 This practice exists be-
cause states are free to make up the rules in respect of donor conferences77 and
also because it was feared that if binding instruments were employed to collect
voluntary contributions many states would be dissuaded from the process alto-
gether. It is only recently that the UN has sought to streamline the process by
requiring a degree of formality with regard to pledges.78 Equally, the World
Bank has introduced so-called instruments of commitment to certain human
rights and environmental initiatives, which constitute binding agreements re-
quiring parliamentary ratification.79 These developments have only helped to



decrease some empty pledges, but they have in no way reversed the negative
situation.

By the end of the 1990s it became evident that the gap between the poor
and the very poor had widened so much that even the slightest fluctuation in
global food prices could produce waves of famine across the globe.80 Human
development could no longer be left to the devices of poor nations or the odd
donor conference set up in the aftermath of a humanitarian disaster. As a re-
sult, the Millennium Declaration was adopted by the UN General Assembly
(UNGA) in 2000 in the form of a political pledge by the world’s leaders, with
the aim that it would soon be followed by concrete financial commitments un-
der well-identified targets.81 The Declaration was meant as a testament of soli-
darity against global poverty and suffering, and/or respect for human rights.
The centrality of human rights and the RTD in the Declaration’s aims is stark.
Paragraphs 11 and 24, for example, state that:

We will spare no effort to free our fellow men, women and children from
the abject and dehumanising conditions of extreme poverty, to which
more than a billion of them are currently subjected. We are committed to
making the right to development a reality for everyone and to freeing the
entire human race from want.

We will spare no effort to promote democracy and strengthen the rule
of law, as well as respect for all internationally recognised human rights
and fundamental freedoms, including the right to development.

Following the Millennium Summit the UN Secretary-General finalised the text
of the eight agreed MDGs. These are: (1) eradication of extreme poverty and
hunger; (2) achievement of universal primary education; (3) promotion of gen-
der equality and empowerment of women; (4) reduction of child mortality; (5)
improvement of maternal health; (6) combating HIV/AIDS, malaria and other
diseases; (7) ensuring environmental sustainability; and (8) establishment of a
global partnership for development. Industrialised states pledged to contribute
0.7 per cent of their GDP82 to meet these targets, and in addition undertook to
support exports from least developed nations, and offer debt relief by can-
celling all official bilateral debts, in return for demonstrable commitments to
poverty reduction, and providing generous development assistance.83

The MDGs, much like the criteria and sub-criteria formulated to assess
progress with the RTD, are set against targets whose progress is in turn moni-



tored by a set of indicators. For example, target 1 C of goal 1 (i.e. eradication
of extreme poverty and hunger) consists of halving, between 1990 and 2015,
the proportion of people who suffer from hunger. This is assessed against the
prevalence of underweight children under five years of age and the proportion
of populations below the minimum level of dietary energy consumption. The
achievement of the first seven substantive goals is predicated to a large degree
on goal 8, which seeks to develop a global partnership for development
through the delivery of official development assistance (ODA), debt relief, tar-
iff and quota-free access and making available essential drugs and new tech-
nologies. Thus, ODA, which consists essentially of direct financial assistance,
is complementary to other initiatives and requires that the target state is oblig-
ed to work towards implementing the targets and indicators of the MDGs.
Paragraph 39 of the 2002 Monterrey Consensus84 makes it clear that ODA is
reserved for countries with the least capacity of attracting foreign direct invest-
ment and its purpose is to help achieve:

adequate levels of domestic resource mobilisation over an appropriate
time horizon, while human capital, productive and export capacities are
enhanced. ODA can be critical for improving the environment for private
sector activity and can thus pave the way for robust growth. ODA is also
a crucial instrument for supporting education, health, public infrastructure
development, agriculture and rural development and to enhance food
security.

Yet as lofty and important as the MDGs are, they risk denigrating the very val-
ues they seek to exalt and protect. First and foremost the rights language en-
trenched in the Millennium Declaration was not iterated in the MDGs for fear
that somehow the goals might be transformed into justiciable entitlements.
One might naturally think that although unfortunate, lack of justiciability was
a small price to pay for securing the much-needed aid to the world’s poor; af-
ter all, the goals and their indicators are strikingly similar to the rights found in
the International Bill of Human Rights.85 Sadly, this is not the case.86

True, there are many similarities between the goals and ESC rights. How-
ever, whereas these rights, as proclaimed in the ICESCR, are meant to apply
against all persons without any discrimination, thus reaching the poorest of the
poor, the MDGs on many occasions only require states to halve certain poverty
indicators. Given the absence of an obligation to disaggregate results in the
MDGs, it is tempting for target states to focus on the relatively well-off among



the poor and make no special provision for vulnerable groups.87 As a result,
the universality element of the relevant right is lost. Moreover, some goals are
clearly inconsistent with human rights. By way of illustration, goal 2 calls for
universal primary education, ignoring the requirement of free and quality edu-
cation as enshrined in article 13 of ICESCR. More worrying is the technocratic
trend set in the MDGs, with an emphasis on the mobilisation of financial re-
sources over and above the transformation of power relations that play a large
part in the creation of poverty and under-development.88 The MDGs therefore
ignore the fundamental role of civil and political rights in the achievement of
ESC rights.89 Hence, multilateral donors seem to entertain the illusion that
countries which marginalise their minorities and indigenous populations,90

which provide employment to their women but provide them with menial jobs,
or who allow corrupt leaders to be perpetually re-elected because other candi-
dates do not possess the financial or other means to run for office, can eventu-
ally lead their peoples to a high standard of well-being.

Yet data from the last Millennium Development Report does not support
this illusion.91 While significant achievements on many of the MDGs are re-
ported – for instance, the number of people living in extreme poverty has fall-
en beyond the 50 per cent target of MDG1; 91 per cent of the population in de-
veloping countries enrol in primary school (MDG2);92 infection and deaths
from infectious diseases such as malaria have fallen by a rate of 37 and 58 per
cent respectively, and the number of people receiving therapy for HIV has in-
creased to 13.6 million compared to 800,000 in 2003 (MDG6)93 – progresshas
been uneven across regions and countries. Indicatively, the poverty reduction
rate in Sub-Saharan Africa was only 28 per cent,94 while the number of under-
nourished people has increased by 44 million since 1990, the reason being the
region’s rapid population growth;95 access to maternal health care services is
still unequal, especially between rural and urban areas, with Central Africa
demonstrating the largest gap at 52 percentage points;96 finally, gender equali-
ty remains amongst the most pertinent issues, being evidenced among other
things in the disadvantageous position of women in the labour market and pub-
lic offices.97 Of course, to reject the MDGs’ contribution to the eradication of
poverty would be unjustified, but their unconditional success cannot be consid-
ered a fact. Instead, it can be inferred that the ambition to ‘free all men,
women and children from the abject and dehumanising conditions of extreme
poverty’ enshrined in the Millennium Declaration requires more coherence not



only regarding the substantive content of development policies that should
view the systemic causes of the challenges to development through a human-
rights lens, but also with respect to the tools used to effectuate them. Corre-
spondingly, since development financing is the main instrument, it is therefore
imperative that any financing framework possesses the following characteris-
tics: be rights-sensitive and considered against human rights standards and in-
dicators (e.g. removal of tied aid); avoid overly technocratic goals that provide
good statistical reading and instead focus on transforming the lives of peoples
by prioritising human rights in policy choices and resource allocation; aim to
empower all people and disrupt unequal power relations that thwart develop-
ment for the masses; and make MDG rights justiciable, not necessarily against
the donors but in respect of the institutions and mechanisms set up by target
states.98

14.5 From the MDGs to the SDGs
The described quest for comprehensiveness in the design and implementation
of development policies became the centrepiece of the SDGs that were adopt-
ed in the framework of Agenda 2030 for Sustainable Development. Consider-
ing economic, social and environmental issues as components and overarching
objectives of development and combining them with a broader spectrum of
topics such as prosperity, the planet, peace, security and justice, the SDGs
present an action plan that is more transformative in scope and responds to ex-
isting and new development challenges for developing and developed states in
the current century. The new set of global goals consists of: no poverty
(SDG1), zero hunger (SDG2), good health and well-being (SDG3), quality ed-
ucation (SDG4), gender equality (SDG5), clean water and sanitation (SDG6),
affordable and clean energy (SDG7), decent work and economic growth
(SDG8), industry innovation and infrastructure (SDG9), reduced inequalities
(SDG10), sustainable cities and communities (SDG11), responsible consump-
tion and production (SDG12), climate action (SDG13), life below water
(SDG14), life on land (SDG15), peace, justice and strong institutions (SDG16)
and partnerships for the goals (SDG17).

Much like the MDGs, the goals are set against targets and indicators fo-
cused on measurable outcomes, yet their holistic approach to development is
evident at a glance. To illustrate this point, it suffices to consider the wording



of the goals. To name a few, SDG1 is concerned with the eradication of pover-
ty in its multidimensional nature and the exclusion of individuals from the eco-
nomic and other means (such as services) necessary for human well-being
wherever it occurs. This makes the goal relevant not only to poor countries but
also to developed regions where poverty in relative terms is also recorded; tar-
gets on education, to refer back to our earlier example, are not limited to uni-
versal primary education, but include secondary, tertiary and lifelong learning
(SDG4). The SDGs constitute thus a broader framework of development goals
that aspire to become relevant to all individuals, not solely by completing the
MDGs’ unfinished business, but by expanding the mandate of the systemic
framework for development to include the interplay between poverty, inequali-
ties, environmental degradation and institutional impediments to development,
namely lack of the rule of law in domestic orders, transparency and account-
ability of public and private entities and weak regulations to tackle corruption
and organised crime.99

Indeed, alongside the interdependence and indivisibility of the goals,
states declared that the agenda is applicable to everyone on the basis of full re-
spect for human dignity and the principles of equity, equality and non-discrim-
ination as expressed in the UN Charter, the UDHR and other human rights
treaties and declarations, such as the Millennium Declaration. In fact, in the
third preambular paragraph of Agenda 2030 it is stated that the SDGs seek to
realise the human rights of all. Within this framework the RTD holds a prom-
inent status and its importance for the realisation of the goals is explicitly
recognised.100 In light of this, human rights seem to have been embedded in
the new financing for development framework as well, set at the third in-
ternational conference on Financing for Development in Addis Ababa. Respect
for all human rights underlines states’ commitments under the Addis Ababa
Action Agenda (AAAA),101 which pledges to provide a social protection floor
for everyone102 and lays emphasis on development actors’ accountability in
relation to their financing promises that are subject to review for the first
time.103 Besides the equitable distribution of resources so that all persons have
their most basic needs met, human rights are a key objective for the AAAA,104

which in this regard aims to establish an international development financing
system that is just, cooperative, transparent and premised on human rights
standards.105 Most importantly, the AAAA constitutes an integral part of
Agenda 2030,106 meaning that the human rights principles applicable to the
realisation of the socioeconomic and environmental SDGs apply to the means-



of-implementation targets too, not least since the latter are of equal importance
with the rest of the goals.107

Notwithstanding the direct bearing on human rights in the making of the
goals, the SDG agenda has been criticised for failing to conform to both hu-
man rights and the normative standards of the concept of sustainable develop-
ment. The cornerstone of the critique is found in the predominant role of eco-
nomic growth as the means to eradicate poverty, and in the favouritism to-
wards mainstream development that reinvigorates the poor–rich divide. SDG8
not only requires that per capita economic growth is sustained but sets a spe-
cific threshold of 7 per cent of GDP per year, albeit for developing countries
mainly. It also advocates for expanded access to financial services for the accu-
mulation of assets, and an increase in investments with a view to stimulating
the economy. While growth cannot be deemed devoid of value for the eradica-
tion of poverty, at least in its material sense, there is considerable evidence
demonstrating that even though the average annual growth rate of real GDP
per capita worldwide is increasing year on year, moderate poverty (less than
$2.50 per day) still exists, income disparities are widening while all the more
wealth is concentrated on a small portion of the world’s population.108 Obvi-
ously, aggregate economic growth does not have the anticipated impact.109 To
be sure, a restructuring of the world’s wealth-extracting mechanism is neces-
sary, meaning that the rules on trade, taxation and debt should be changed. Yet
the SDGs do not take the bold step to address these issues adequately. The lan-
guage of the respective goals is vague and no concrete measures to tackle them
are mentioned.110 What this signals, then, is a risk that the transformative na-
ture of the SDGs is compromised.



Interview 14.1  Microfinance Non-governmental Organisation
(NGO)

(Ramanou Nassirou)

Ramanou Nassirou is the general manager of WAGES (Women and
Associations for Gains both Economic and Social), a Togolese microfi-
nance institution that began as a CARE international project in 1994
and has grown since to become the second largest microfinancing insti-
tution (MFI) in Togo. As of May 2012, it had a portfolio of 13.6 billion
FCFA (the Togo currency) (US$27,200,000) in active loans, 8 billion
FCFA (US$16,000,000) in savings deposits, and 168,000 clients, the
majority (59 per cent) of whom are women (US $1 = 500 FCFA).

How do you reach and identify your clients? In your assessment do
you take into consideration the criteria for poverty set out in the
Millennium Development Goals or do you employ your own?
Client outreach is achieved in several ways. As our primary service is
providing loans to low-income entrepreneurs and small and medium-
sized enterprises (SMEs), our loan officers are in the field for 80 per
cent of their working hours. In the field means visiting local markets,
small offices, boutiques, roadside stalls, hair salons, workshops, as
well as farms and, in essence, any place where business can and does
take place. Due to their regular presence among our targeted audience,
our public profile, reputation and products are advertised on a daily ba-
sis. We furthermore advertise in the local print and radio media and
rely heavily on word-of-mouth references from our existing clients.

As for specifically identifying our clients, we use the definition of
poverty as established by the MDGs to produce a poverty assessment
tool (PAT). Though we serve the low end of the socio-economic ladder,
our institution also addresses the financial needs of those outside of
this zone, specifically SMEs. Our ability to be a sustainable institution
depends on using profits earned from larger loans to subsidise the
smaller, and higher-risk loans, as the latter have far lower rates of re-
turn. The profit margin of larger loans furthermore allows us to inno-



vate and target marginal groups with special products at lower rates of
interest.

Indeed, we have specific loan and savings products tailored to re-
flect the variety of our clients’ business interests and financial situa-
tions, most notably in terms of varying interest rates, all of which are
calculated on a declining basis. For particularly vulnerable agricultural
clients, we lend at an annualised rate of 9 per cent, for all other agricul-
tural loans, 12 per cent, while the remainder of our products are fixed
at a standard 18 per cent. For clients at the low end of the socio-eco-
nomic scale, we have a ‘tontine’ savings account, which requires a dai-
ly deposit over a three-month period before we can establish terms for
a loan.

What kind of technical training do you provide to your clients?
We offer a range of specific training opportunities to our clients that
serve twin purposes: on the one hand training directly increases the
ability of our clients to organise their finances and run their businesses.
On the other hand, the training indirectly helps our clients to manage
their loans and meet their repayment schedules. We, in other words,
have a vested social and self-interest in ensuring that our clients have a
minimum understanding of financial and business affairs.

With this in mind our two most common training sessions relate to
managing a savings account and managing a loan. Clients are taught
how to read and interpret their savings and loan booklets in which all
cash transactions are recorded. They are furthermore taught how to
foresee financial commitments and plan accordingly; for many, finan-
cial planning is done on a day-to-day basis, but long-term planning is
harder to do since their income streams can vary tremendously over
the course of a year. As for our clients, we help them to build up a cer-
tain amount of capital of their own as well as extend them some
ourselves.

More specific to agriculturalists and farmers, we provide training
on how to transform raw products (such as drying fish for conserva-
tion, preserving jams, and so forth) into finished goods and produce
them on a saleable scale. We also provide for farmers’ training in im-
proved agricultural practices to increase output, in such areas as soil
conservation, enrichment, fertilisation, irrigation and complementary
crop selection relative to seasons and market demand.



There is also marketing training: this can be as little as having the
seller be more friendly, dress better or may be as much as entirely rear-
ranging their stall to better display their products or even relocating.
Finally, we also provide functional literacy training, and training ses-
sions to increase awareness of HIV/AIDS and malaria. In overview,
the goal of our total training curriculum is to have more knowledge-
able, competent and healthy clients, ultimately better able to work,
provide for themselves and their families and achieve personal finan-
cial security.

Is there any evidence that microloans have helped to empower
women or that they have assisted the very poor to raise their
standard of living?
In following up with our clients after training sessions and, notably,
through their loan life cycles, we have been able to establish that there
is a sustained improvement of their socio-economic status.

With our female clients, we have been able to ascertain that they
generally achieve greater decision-making ability within their own
homes. The empowerment stems from their increased economic inde-
pendence and the manner in which they utilise their increased cash
flow. Instead of relying on their spouses or other family members, they
are able to pay for their own expenses and needs, be it for rent, food,
health care, school fees, etc. The point is that they now have their own
disposable income to do with as they wish. As more active participants
in the economic life of their community, they as well have a greater
degree of mobility and are better able to participate within the greater
community.

14.6 Sovereign Debt and the Enjoyment of
Fundamental Rights

14.6.1 Accumulation of Sovereign Debt and its Human Rights
Dimension



In 1991 Peru was forced to service its foreign debt by doubling its monthly re-
payment to US$150 million. During that time Latin America was hit by a
cholera epidemic, but most poor Peruvians were unable to purchase the neces-
sary drugs because the government had increased the prices of all basic sani-
tary products in order to raise revenues for its repayment programme. In 2000
the government of Tanzania spent on debt repayment nine times more than it
did on the provision of health. It may seem rational that a country must pay its
debts, but at the time 1.6 million Tanzanians lived with AIDS and were denied
access to essential medicines.111 In both cases there is a clear conflict between
the pressures incumbent on a country to service its foreign (public) debt and its
ability to provide basic social services to its people. Thus, debt repayment may
in certain situations constitute an impediment to the enjoyment of, at least, the
most basic ESC rights, and in many cases also civil and political rights. The
issue is not, however, straightforward. For one thing, on what grounds can a
country legitimately repudiate or suspend the repayment of a contractually in-
curred debt? Secondly, given that the ability of states to borrow money allows
them to fulfil their human rights obligations by paying for necessary social ser-
vices, infrastructure and education without burdening their taxpayers (debt as a
policy tool) – especially in poor countries – what is the ideal formula at which
a debt can be considered sustainable?

Sovereign nations raise revenues through both domestic and international
mechanisms. The former include the collection of taxes, customs duties, pri-
vatisations and others. At the international level, states borrow from private
banks and international financial institutions (IFIs), but they also issue sov-
ereign bonds and other so-called debt securities. When bonds mature (at a time
set out in the body of the bond) states pay the bondholders their initial capital
as well as any accrued interest. The capital (or principal) lent and the interest
accrued from direct lending and sovereign bond purchases account for a large
part of a country’s foreign public debt (the other being currency and
deposits).112 Any other lending from local banks or bonds purchased by one’s
nationals is considered domestic public debt. Sovereign debt is, moreover, dis-
tinguished threefold, namely: (1) governmental debt; (2) local authority debt;
and (3) public corporation debt. The first two are generally consolidated,
whereas unless otherwise specified,113 the debts of public corporations do not
burden the central government. Public debt, whether of foreign or domestic
origin, should be distinguished from debt that is private, namely debt incurred
by private entities in a state and which is owed to private or public financial
institutions or others. Although this observation seems self-evident, it became



a focal point in respect of the Greek debt crisis, which is described in Case
Study 14.2. It should be emphasised that a state’s credit rating determines its
access to private lending markets (and the availability of its bonds thereto), as
well as the interest rates by which it can borrow. States with poor credit ratings
either borrow with high interest rates from private lenders (and corresponding-
ly accumulate more debt in less time than other states) or are excluded from
private markets altogether (out of fear of non-repayment). In the latter case,
they may resort to emergency funding from IFIs, such as the IMF, but this is a
temporary measure with the aim of short-term liquidity and balance-of-pay-
ments restoration until such time as the state in question restores its creditwor-
thiness in the private lending markets.



Case Study 14.2  The Parliamentary Committee on the Truth about the
Greek Debt: The Artificiality of Greek Debt and its Odious Nature

In April 2015 the president of the Parliament of the newly elected gov-
ernment of Greece set up a Truth Committee on Public Debt. This was
composed of Greek and foreign experts, economists, lawyers and oth-
ers, as well as members of grassroots organisations. One of the authors
of this book, Ilias Bantekas, was a member of the Committee. All
members offered their services pro bono. The object of the Committee
was to investigate how Greek foreign debt had accumulated from 1980
to 2014, but especially from 2009 to late 2014, which coincides with
the financial crisis.

In June 2008 Greek public debt was about 252 billion euros,
which amounted to a debt-to-GDP ratio of 112 per cent, which is cer-
tainly sustainable, especially for a developed economy in the eurozone.
If this is coupled with a decent credit rating, particularly where a state
pays its monthly debt arrears on time and is considered creditworthy,
the interest charged for its borrowing will remain comparatively low.
When such creditworthiness exists and a country maintains a small
deficit that is counterbalanced by a manageable debt-to-GDP ratio (i.e.
the total amount of public debt as juxtaposed to the GDP), the total
amount of a country’s overall debt does not lead to a debt crisis.
Hence, if a country has an overall debt of only 1 billion euros but pro-
duces no revenue while incurring annual public expenses of 100 mil-
lion euros, its debt-to-GDP ratio will sky-rocket, it will lose its credit-
worthiness and as a result be forced out of the private lending markets
and subsequently the value of its sovereign bonds will be reduced to
junk.

Before the circulation of the preliminary report of the Greek Par-
liament’s Truth Committee on Public Debt in June 2015, it was global-
ly assumed that Greece’s debt was the result of lavish public expendi-
tures and living ‘beyond one’s means’. The Committee dispelled this
myth and demonstrated how the debt had really been accumulated. It
was found that Greece’s public debt had remained more or less the
same from 1993 to 2009. In fact, two-thirds of the debt’s rise was at-
tributable to interest payments alone (simple and compound). Public
expenditures during this period were lower in Greece than in the rest of



the eurozone, with the exception of defence expenditures. However,
what was less noticeable was that between 2000 and 2009 there was a
sharp rise in private/consumer debt. This private debt-to-GDP ratio
reached its peak at 129 per cent in 2009. Hence, Greek and European
private banks found themselves exposed to almost 100 billion euros
worth of private debt. Quite clearly, this was not a debt incurred by the
state, for which it was not liable.

As the Committee pointed out in its preliminary report, in their
effort to avoid the bankruptcy of those private banks which managed to
accumulate a private debt of 100 billion euros through irresponsible
lending (the majority shares of which had been bought mainly by
French and German banks), the governments of France, Germany and
Greece conspired to falsify the Greek budget of 2009 so that the coun-
try’s deficit could appear far larger than it really was. Why? Because in
this manner Greece could be forced out of international lending mar-
kets and thus incur fiscal supervision by the IMF and the ECB. Their
ultimate purpose was to buy some time so that the banks’ private debt
could be nationalised by Greece, thus transforming it into a public
debt. Hence, a private debt was transformed into a public one because
the banks could not have forced the Greek state to pay it as it was not
incurred by the Greek state. Upon transformation into a ‘state’ debt,
not only were the private banks effectively recapitalised with European
Union (EU) taxpayers’ money, but the cost of the recapitalisation could
subsequently be demanded further from Greece and its people. At what
cost? The imposition of the most austere conditionalities ever wit-
nessed and an economic occupation of the country. Did they work?
The austerity measures imposed upon the Greek people not only failed
to increase productivity and investment, but even though Greece has
succeeded in consecutive surplus budgets, its GDP shrank by 25 per
cent and unemployment rose to more than 30 per cent. By late 2014,
Greece’s debt-to-GDP ratio had risen to 190 per cent. Of the funds
granted to Greece under the so-called ‘bail-out’ programme between
2010 and 2014, less than 8 per cent was earmarked by the creditors for
public expenditures, the rest being directed to debt repayment. Yet
Greece was made to pay significant fees for this service (legal, finan-
cial and other), in addition to the accumulation of interest at exorbitant
rates.



The Committee emphasised that all private debt transformed into
public debt, along with its attendant interest, was either odious or ille-
gal. Moreover, no loans provided by multilateral and bilateral creditors
from 2010 until early 2015 raised an obligation for repayment because
they provided no benefit to the Greek state and its people (with 92 per
cent going directly for debt repayment), and in fact, despite these loans
and the surplus in the country’s budget, Greece’s public debt continued
to grow. As a result, Greece had not in any way become unjustifiably
richer from these loans. On the contrary, the measures imposed against
the Greek people were wholly antithetical to fundamental human rights
as these stem from customary international law, multilateral treaties
and the Greek Constitution. Consequently, these ‘loans’ were held to
be odious, illegal or illegitimate. The recommendation of the Commit-
tee was that Greece was not only entitled but obliged to unilaterally
repudiate such illegal, odious and illegitimate debts on account of its
international human rights obligations and economic self-determina-
tion.

The starting point for this discussion rests on the thesis that the contractu-
al nature of debt obliges the debtor country to honour its undertaking. The
more debt accumulated by a state under strict conditions of servicing, the less
it is able to cater to the socio-economic needs of its people. The proposition,
therefore, that debt is always payable is in stark conflict with the positive
obligation of states to fulfil fundamental human rights if by servicing their debt
they fail their people. In fact, human rights treaty bodies have made it clear
that states cannot invoke their financial obligations to IFIs (and by implication
private lenders) in order to avoid satisfying their human rights obligations.114

Moreover, the 2014 Human Development Report emphasises that ‘access to
certain basic elements of a dignified life ought to be de-linked from people’s
ability to pay’.115 Given, moreover, that states borrow for no other reason than
for the benefit of their people, the economic self-determination of sovereign
debt is of critical importance; debt contracted by the state but which is used (in
the knowledge of the lender) for other private benefit cannot burden the people
of that state. This naturally brings into question several principles of general
international law. For one thing, despite some contention, no state is ‘required
to execute pecuniary obligations if this jeopardises the functioning of its public



services, disorganises its administration’ or has a detrimental effect on funda-
mental rights.116 Recent awards by investment tribunals have confirmed this.
In the LG & E case, an International Centre for the Settlement of Investment
Disputes (ICSID) tribunal held that Argentina’s crippling financial situation
justified an invocation of a state of necessity. This was evident from an unem-
ployment rate of 25 per cent, the fact that half of the country’s population lived
below the poverty line, the health care system had effectively collapsed and
per capita spending on social services had decreased by 74 per cent.117 Indeed,
the near collapse of a domestic economy, in addition to:

the social hardships bringing down more than half of the population
below the poverty line; the immediate threats to the health of young
children, the sick and the most vulnerable members of the population …
that all this taken together [qualifies] as a situation where the maintenance
of public order and the promotion of essential security interest of
Argentina as a state and as a country was vitally at stake.118

This is not merely an entitlement, but an obligation on the part of states and, as
such, human rights obligations supersede conflicting pecuniary obligations.
Such a conclusion is consistent with fiscal sovereignty (itself an emanation of
economic self-determination) and the tools by which this is exercised.119 Chief
among these is the doctrine of executive necessity, which posits the idea that
contracts and promises made by government are unenforceable in the public
interest if they fetter the future competence and powers of the executive.120 As
a result, it is artificial and wholly illegitimate to construe loan agreements and
debts outside the framework of international human rights.121

The second exception to general international law is that a succeeding
government is not obliged to succeed to pecuniary obligations incurred by its
predecessor when these provide no benefit to the people and are otherwise ille-
gal.122 The principle that governments succeed to all the obligations inherited
by their predecessors was not meant to cover odious, illegitimate or illegal
debt or to serve as a pretext for the violation of human rights.123

As a result of these considerations, states saddled with an odious, illegal
or unsustainable debt continue to owe human rights obligations to their people.
These obligations supersede other obligations under pertinent debt instru-
ments.124 States are entitled to employ a variety of mechanisms in order to



abide by their human rights obligations. These include unilateral repudiation
of debt arising from debt instruments, repudiation of awards in direct conflict
with fundamental constitutional guarantees,125 repudiation of unconscionable
concession agreements126 and finally unilateral insolvency. Although there is
significant practice, particularly in the late nineteenth and early twentieth cen-
turies, of states becoming unilaterally insolvent,127 this being recognised by
investment tribunals as a reality,128 there is fierce resistance against its eventu-
ality. The benefit of preventing even a heavily indebted state from becoming
insolvent is that it will be able to generate funds in perpetuity despite its in-
debtedness. States can generate funds from the following sources: customs;
taxes; expropriation of assets belonging to their nationals, as is the case with
imminent domain or extraordinary measures such as confiscation of deposits in
banks; sale of state assets; acceptance of odious and neo-colonial concession
contracts, particularly as regards strategic infrastructure, monopolies and nat-
ural resources; and privatisations among others. However, if states enjoy the
right to unilateral insolvency when unable to service their debt without violat-
ing fundamental human rights then any default on their debt does not amount
to an internationally unlawful act and as such does not incur liability towards
their creditors.

14.6.2 Odious, Illegal and Illegitimate Debt

Before we explain the meaning of these concepts, it should be noted that with
few exceptions there is an absence of case law and practice. This is not surpris-
ing given that creditor states are wary of ‘allowing’ borrower nations to invoke
these concepts as justification for non-payment of sovereign debt, for fear that
they may crystallise into custom.129 As a result, when borrower nations are at
the brink of unilateral debt repudiation, their creditors step in to facilitate so-
called debt restructuring.130 This may entail a mixture of partial debt
relief/cancellation (usually through informal mechanisms, such as the Paris
Club);131 extended repayment options; further concessional funding; haircut to
private debt; as well as a range of conditionalities the aim of which is to sus-
tain the remainder of the debt and ensure prompt repayment of interest and
capital. The chief aims of debt restructuring are to avoid at all cost unilateral
actions by the borrower, as well as to ensure that the repayment of the debt is
not in doubt. However, such negotiated settlements, typically forced upon bor-



rowers lacking short-term liquidity, do not in any way diminish the right of
states to repudiate odious and illegal debt. Indeed, such repudiation is justified
by peremptory considerations of justice and equity, but is also founded on sov-
ereignty and self-determination.132

The preliminary report of the Greek Truth Committee on Public Debt,
whose mandate was to investigate the origins and causes of the public debt of
Greece, defined illegitimate debt as:

Debt that the borrower cannot be required to repay because the loan,
security or guarantee, or the terms and conditions attached to that loan,
security or guarantee infringed the law (both national and international)
or public policy, or because such terms and conditions were grossly
unfair, unreasonable, unconscionable or otherwise objectionable, or
because the conditions attached to the loan, security or guarantee included
policy prescriptions that violate national laws or human rights standards,
or because the loan, security or guarantee was not used for the benefit of
the population or the debt was converted from private (commercial) to
public debt under pressure to bailout creditors.133

In perhaps the most influential contemporary study on odious debt, commis-
sioned by the UN Conference on Trade and Development (UNCTAD) and au-
thored by Robert Howse, several case studies of illegitimate, odious and illegal
debt are set out. Prominent among these is the Tinoco arbitration, where a suc-
cessor Costa Rican government argued that the debts incurred by its predeces-
sor, the dictator Tinoco and his entourage, could not be attributed to the state
because none of the loans were in the public interest and the money was used
for purely private ends. Chief Justice Taft, who sat as sole arbitrator, agreed
with this position, particularly since the Royal Bank of Canada, which paid
several cheques to Tinoco, was aware of the dictator’s unpopularity in the
country and the fact that the money was employed for illegitimate ends.134 In
the case of the Greek debt, analysed in Case Study 13.2, most of the post-2010
bail-out loans were found to be illegitimate because less than 8 per cent was
earmarked for public expenditures, the remainder being used to repay existing
debt, while the initial debt (for which the loans were granted) was private debt
that had forcefully and artificially been converted into public debt.

The Greek Truth Committee further defined odious debt as debt:



which the lender knew or ought to have known, was incurred in violation
of democratic principles (including consent, participation, transparency
and accountability) and used against the best interests of the population of
the borrower state, or is unconscionable and whose effect is to deny
people their fundamental civil, political or economic, social and cultural
rights.135

If self-determination is to be meaningful, debt which has a detrimental impact
on the livelihood, dignity and well-being of a population must be open to de-
bate and approval in accordance with constitutional and international human
rights guarantees. Limitation of liability and confidentiality clauses, immunity
waivers (for the borrower), conditionalities that infringe fundamental rights or
the imposition of measures that stifle democratic debate render the debt instru-
ment invalid and the debt odious. Indeed, in the majority of cases the lenders
impose such conditions upon the borrower and hence they possess full knowl-
edge of the odious nature of the agreement. In a recent UNCTAD report enti-
tled ‘Sovereign Debt Workouts: Going Forward (Roadmap and Guide)’, it was
emphasised that debt restructuring currently lacks legitimacy, impartiality,
good faith, transparency and sustainability.136

The Greek Truth Committee defined illegal debt as:

debt in respect of which proper legal procedures (including those relating
to authority to sign loans or approval of loans, securities or guarantees by
the representative branch or branches of government of the borrower
state) were not followed, or which involved clear misconduct by the
lender (including bribery, coercion and undue influence), as well as debt
contracted in violation of domestic and international law or which had
conditions attached thereto that contravened the law or public policy.137

The rule whereby states may not invoke their domestic law as justification for
violating their obligations under international law138 is inapplicable in situa-
tions where the lender intended to violate or bypass fundamental provisions of
domestic law, particularly of a constitutional nature, through a debt instrument
entered into with the borrower. This is because such an agreement violates the
principle of legality, fails to satisfy good faith and breaches third parties’ legit-
imate expectations. Surely, the superior character of an agreement under in-
ternational law was not meant to be used in order to blatantly bypass and vio-



late fundamental constitutional provisions, breach human rights and put third
parties’ legitimate expectations into doubt.

Given that powerful creditor states are able to interfere in borrower states’
constitutional processes and enter into statements or other actions that know-
ingly culminate in harming the economy of the borrower and the livelihood of
its population (unilateral coercive measures), reference to ‘force’ in article 52
of the Vienna Convention on the Law of Treaties (VCLT) may be construed as
including forms of economic coercion.139 This type of economic coercion
qualifies, among others, as unlawful intervention in one’s domestic affairs
which, although it does not invalidate consent, may none the less offer a basis
for denouncing a loan agreement under article 56(1)(b) VCLT.

14.6.3 Unsustainable Debt

Clearly, what is called for is the introduction of binding responsible banking
rules in the field of sovereign loans, and hence the statement in the Monterrey
Consensus that debtors and creditors possess a ‘shared responsibility’ for un-
sustainable debt is an acknowledgement of the obvious.140 In domestic law if a
bank grants a loan to a minor without his or her parents’ consent, it could not
retrieve any capital or interest from the parents. Equally, if the same bank were
to lend money to a person who possessed no assets or other collateral it would
risk losing its capital in case of non-payment by the debtor. As a result, domes-
tic banking is generally a cautious business, but this is not so in respect of sov-
ereign lending because of the special treatment afforded to financial institu-
tions by states. Practice from the post-2008 financial crisis suggests that states
are eager to re-capitalise even the most irresponsible banks with taxpayers’
money, to the detriment of social spending. In late 2018, the UN Independent
Expert on Debt and Human Rights launched his Guiding Principles on Human
Rights Impact Assessments of Economic Reforms, which set out the human
rights principles and standards that apply to states, international financial insti-
tutions and creditors when designing, formulating or proposing economic re-
forms.141 It should be pointed out that even where sovereign debt is legitimate,
it may none the less be unsustainable. A debt is generally unsustainable where:

it cannot be serviced without seriously impairing the ability or capacity of
the government of the borrower state to fulfill its basic human rights
obligations, such as those relating to healthcare, education, water and



sanitation and adequate housing, or to invest in public infrastructure and
programmes necessary for economic and social development, or without
harmful consequences for the population of the borrower state (including
a deterioration of the borrower state).142

The glaring absence of any human rights considerations is evident in the as-
sessment of debt sustainability. When poor countries apply for debt relief, con-
cessional funding and regular lending, the creditors will have to make an as-
sessment of the applicant’s debt sustainability. In practice, debt sustainability
is narrowly defined by the ability of a country to pay its debts on the basis of
its export earnings alone. By way of illustration, if the projected export earn-
ings of country X are US $100 million in a given year, and the annual repay-
ments on interest and capital on its intended loan amount to US $95 million,
its debt will be considered sustainable and it will be eligible for funding. This
narrow method of assessment, however, fails to consider the country’s expen-
ditures for health, education, housing, infrastructure and other social projects
as though they are irrelevant;143 it only caters for the interests of the lenders.
Hence, in the above scenario, the debtor country would be forced to meet its
annual social expenditures with US $5 million, although the creditors are
aware that the real costs may amount to at least US $20 million. It is no won-
der that campaigners are urging multilateral creditors to redefine debt sustain-
ability as the level of debt that allows a country to achieve its MDGs/SDGs
targets. The Independent Expert on the Effects of Foreign Debt has suggested
that:

Any concept of debt sustainability should include an assessment of what
minimum expenditure is required to enable a government to meet its
obligations to its citizens, including the provision of basic social services
such as health and education. In particular, human rights should be used
as a basis for assessing debt sustainability and for the cancellation of all
unsustainable debt. Such an approach would consider all indebted
countries irrespective of their income and assess the level of debt they
could carry without undermining their human rights obligations.144

Sovereign debt not only hampers the global financial architecture, it is proba-
bly the most serious impediment for the full realisation of all rights and is a
major underlying reason for mass phenomena such as irregular migration. A



multilateral (as opposed to discrete unilateral) approach would require regional
(or highly indebted countries as a grouping) or global efforts to arrive at a
treaty based on five key pillars: (1) that debt be payable only when sustainable,
calculated strictly on the basis of universally agreed human rights
indicators;145 (2) that debt is transparent and covered by a collective right to
truth regarding its causes and origins;146 (3) that all parties involved in the ac-
cumulation of debt, namely lender states and international organisations, bear
responsibility, where due; (4) that banking practices worldwide are regulated
in such a way that ensures responsibility and a ceiling on interest (it is unac-
ceptable that most global debt is interest-generated (dwarfing the initial capital
lent), or predicated on unconscionable practices in which banks invest little
(and sometimes no) money but reap huge benefits to the detriment of entire
populations); and (5) that foreign investment law and the law applicable to
IFIs, such as the World Bank Group and the European Central Bank (ECB),
cease to be fragmented from general international law, and particularly funda-
mental human rights and international environmental law.147



Questions

1. Given that the pursuit of well-being knows no borders, the RTD is
incumbent also on the governments of even the richest nations.148

Discuss.
2. So-called ‘vulture funds’ are made up of private creditors who buy
the foreign debt of indebted poor nations at a discounted price, slightly
prior to the debt relief initiatives these countries now enjoy. These vul-
ture funds make a profit recovering the full value of the debt, accrued
interest, as well as late payment penalties. Given that they invested
money into a legitimate subrogated claim, is it just to strip them of the
rights granted to them under the debt instrument which they pur-
chased? Discuss in relation to the Debt Relief (Developing Countries)
Act, adopted by the United Kingdom (UK) in 2010.
3. What are the obstacles preventing the World Bank from adopting a
human rights-based approach (HRBA) to development lending?
4. A fictitious scenario. The donor community declares itself willing to
give ten times more aid under condition that it is granted solely under
charitable terms, rather than on the basis of the RTD or the MDGs. The
money is great and so much can be done with it. Charity is after all
benevolent and at par with the RTD. Discuss.
5. The legal basis of the odious/illegitimate debt doctrine seems to be
inconsistent with customary international law regarding the succession
of governments – which generally posits that succeeding governments
are liable for the debts incurred by their predecessors. Discuss.

Further Reading

Alston, P., and M. Robinson (eds.), Human Rights and Development: Towards
Mutual Reinforcement (Oxford University Press, 2005).



Bantekas, I., and Lumina C. (eds.), Sovereign Debt and Human Rights (Oxford
University Press, 2018).

Blanco, E., and J. Razzaque, ‘Ecosystem Services and Human Wellbeing in a
Globalised World: Assessing the Role of Law’ (2009) 31 Human Rights
Quarterly 692.

Broberg, M., and Sano, H.-O., ‘Strengths and Weaknesses in a Human Rights-
based Approach to International Development: An Analysis of a Rights-based
Approach to Development Assistance Based on Practical Experiences’ (2018)
22 The International Journal of Human Rights 664.

Bunn, I. D., ‘The Right to Development: Implications for International
Economic Law’ (2000) 15 American University International Law Review
1425.

Fitzmaurice, M., and J. Marshall, ‘The Human Right to a Clean Environment:
Phantom or Reality? The European Court of Human Rights and English
Courts Perspective on Balancing Rights in Environmental Matters’ (2007) 76
Netherlands Journal of International Law 103.

Fukuda-Parr, S., ‘Millennium Development Goal 8: Indicators for
International Human Rights Obligations?’ (2006) 28 Human Rights Quarterly
966.

Ibhawoh, B., ‘The Right to Development: The Politics and Polemics of Power
and Resistance’ (2011) 33 Human Rights Quarterly 76.

La Chimia, A., and S. Arrowsmith, ‘Addressing Tied Aid: Towards a More
Development-oriented WTO’ (2009) 12 Journal of International Economic
Law 707.

Langford, M., A. Summer and A. E. Yamin (eds.), The Millennium
Development Goals and Human Rights: Past, Present and Future (Cambridge
University Press, 2015).



Lienau, O., Rethinking Sovereign Debt: Politics, Reputation and Legitimacy in
Modern Finance (Harvard University Press, 2014).

Manji, A., ‘Eliminating Poverty? Financial Inclusion, Access to Land and
Gender Equality in International Development’ (2010) 73 Modern Law Review
985.

Marks, S. P., Implementing the Right to Development: The Role of
International Law (Friedrich-Ebert-Stiftung, 2008).

Marks, S. P., and B. A. Andreassen (eds.), Development as a Human Right:
Legal, Political and Economic Dimensions, new edn (Intersentia, 2010).

Mazur, R. E., ‘Realization or Deprivation of the Right to Development under
Globalization? Debt, Structural Adjustment and Poverty Reduction Programs’
(2004) 60 GeoJournal 61.

McInerney-Lankford, S., and H. O. Sano, Human Rights Indicators in
Development: An Introduction (World Bank Publications, 2010).

Meier, B. M., ‘Advancing Health Rights in a Globalized World: Responding to
Globalization through a Collective Human Right to Public Health’ (2007) 35
Journal of Law, Medicine and Ethics 545.

Mitlin, D., and S. Hickey, Rights-Based Approaches to Development:
Exploring the Potential and Pitfalls (Kumarian Press, 2009).

Paulus, C. G., ‘Odious Debts v. Debt Trap: A Realistic Help’? (2005) 31
Brooklyn Journal of International Law 83.

Schefer, K. N. (ed.), Poverty and the International Economic Legal System:
Duties to the World’s Poor (Cambridge University Press, 2013).

Sengupta, A., ‘On the Theory and Practice of the Right to Development’
(2002) 24 Human Rights Quarterly 837.



Udombana, N. J., ‘The Third World and the Right to Development: Agenda
for a New Millennium’ (2000) 22 Human Rights Quarterly 753.

Websites

African Forum and Network on Debt and Development (AFRODAD):
www.afrodad.org/index.php/en/
Committee for the Abolition of Third World Debt: http://cadtm.org/
European Network on Debt and Repayment: www.eurodad.org/
OECD Development Assistance Committee: www.oecd.org/dac/
Sustainable Development Goals: https://sustainabledevelopment.un.org/?
menu=1300
UK Department for International Development: www.gov.uk/govern-
ment/organisations/ department-for-international-development
UN Financing for Development: www.un.org/esa/ffd/index.html
UN Right to Development:
www.ohchr.org/EN/Issues/Development/Pages/DevelopmentIndex.aspx

1 UNDP, Human Development Report (Oxford University Press, 1990) 9.

2 Ibid., 10. A. Sen, ‘Capability and Well-Being’, in M. Nussbaum and A.
Sen (eds.), The Quality of Life (Oxford University Press, 1993) 30–53, who
distinguishes between capabilities and well-being. Sen’s capabilities ap-
proach demonstrates that well-being differs from welfare in that the latter
concerns prosperity in terms of material needs. He measures the develop-
mental progress of states by reference to the capabilities of their citizens (ca-
pabilities approach) and distinguishes between positive and negative free-
doms. Sen, whose influence was significant in the formulation of the HDI,
has argued that only bottom-up development is sustainable, whereas devel-
opment driven exclusively by governments is unsustainable because of the
violation of rights and the lack of empowerment involved in the process. A.
Sen, ‘Equality of What?’ Tanner Lecture on Human Values, Stanford Uni-

http://www.afrodad.org/index.php/en/
http://cadtm.org/
http://www.eurodad.org/
http://www.oecd.org/dac/
https://sustainabledevelopment.un.org/?menu=1300
http://www.gov.uk/government/organisations/
http://www.un.org/esa/ffd/index.html
http://www.ohchr.org/EN/Issues/Development/Pages/DevelopmentIndex.aspx


versity (22 May 1979) 198, 218. See also A. Sen, Development as Freedom
(Oxford University Press, 2001).

3 UNDP, Human Development Report, above note 1, 11.

4 S. Anand and A. Sen, Sustainable Human Development: Concepts and
Priorities (UNDP Office of Development Studies, 1996).

5 By way of illustration, although Jamaica is one of the world’s highest in-
debted nations, with a financial growth that is among the weakest globally,
its poverty levels have been reduced significantly (14.3 per cent in 2006)
and some of its critical social indicators have improved dramatically (e.g.
access to basic amenities and life expectancy). This was the result of major
social initiatives in the spheres of health, housing and education, despite
their numerous shortcomings. See C. Watson-Williams, Realising Rights
through Social Guarantees: The Case of Jamaica, Final Report Submitted to
the World Bank (June 2008) 5–8.

6 UNDP, Human Development Report: The Real Wealth of Nations (Pal-
grave, 2010) 6.

7 The term generally refers to policies designed to protect persons who for
whatever reason fall below the poverty line and are thus unable to help
themselves.

8 The contemporary view rejects money-centric definitions of poverty. In-
stead, it emphasises the link between development and freedom, in which
case poverty is ‘understood as the deprivation of basic capabilities rather
than merely as lack of income on its own’: UN doc. A/HRC/SF/2008/2 (6
August 2008) para. 12. The CESCR has defined poverty as ‘a human condi-
tion characterised by the sustained or chronic deprivation of the resources,
capabilities, choices, security and power necessary for the enjoyment of an
adequate standard of living and other civil, cultural, economic, political and
social rights’: CESCR statement, UN doc. E/C.12/2001/10 (2001) para. 8. A



non money-centric definition is also offered by the EU’s European Consen-
sus on Development, para. 11, OJ C46/1 (2006), which notes among other
things that poverty ‘includes all the areas in which people of either gender
are deprived and perceived as incapacitated in different societies and local
contexts’.

9 C. A. Primo-Braga and D. Dömeland (eds.), Debt Relief and Beyond:
Lessons Learned and Challenges Ahead (World Bank, 2009).

10 Report on Effects of Foreign Debt and other Related International Finan-
cial Obligations of States on the Full Enjoyment of All Human Rights, par-
ticularly Economic, Social and Cultural Rights, UN doc. A/64/289 (12 Au-
gust 2009).

11 HRC, Report of the High-level Task Force on the Implementation of the
Right to Development on its Sixth Session, UN doc. A/HRC/15/WG.2/TF/2
(24 February 2010) para. 53.

12 UNDP, Human Development Report (UNDP, 2014) 5.

13 UN Conference on the Human Environment, Stockholm Declaration on
the Human Environment, UN doc. A/CONF.48/14/Rev.1 (16 June 1972)
Principle 1.

14 IUCN, UNEP, WWF, Caring for the Earth: A Strategy for Sustainable
Living (Routledge, 2013); UNGA resolution 37/7 (28 October 1982) ‘World
Charter for Nature’.

15 UNGA resolution A/38/161 (19 December 1983) ‘Process of Preparation
of the Environmental Perspective to the Year 2000 and Beyond’.

16 World Commission on Environment and Development (WCED), Our
Common Future (Oxford University Press, 1987).



17 This is a reflection of Rawls’s two principles of justice, namely: (a) equal
liberty and (b) difference and fair equality of opportunity. See J. Rawls, A
Theory of Justice (Harvard University Press, 1999) 266.

18 This has been defined as sustainability by Anand and Sen, above note 4,
at 19–21, 27–8. When considered solely as an obligation to maintain re-
sources, a further distinction is made between weak and strong sustainabili-
ty; see A. Chandani, ‘Distributive Justice and Sustainability as a Viable
Foundation for the Future Climate Regime’ (2007) 2 Carbon Climate Law
Review 152, 160. However, it is more appropriate to define it from a norma-
tive perspective as an exemplification of the commitments to equity inherent
in the morals of social justice and universalism which are the normative
foundation of the concept of sustainable development.

19 A. Sen, ‘The Ends and Means of Sustainability’ (2013) 14 Journal of Hu-
man Development and Capabilities 6, 11.

20 UNDP, Human Development Report 1994 (Oxford University Press,
1994) 13.

21 A. B. Zampetti, ‘Entrenching Sustainable Human Development in the De-
sign of the Global Agenda after 2015’ (2015) 43 Denver Journal of In-
ternational Law and Policy 277, 298.

22 There is no one single definition of sustainable development. For a sam-
ple variety of formulations see: UNGA resolution 51/240 (15 October 1997)
‘UN Agenda for Development’, at 1; World Summit on Sustainable Devel-
opment, (26 August–4 September 2002), Johannesburg Declaration on Sus-
tainable Development, UN doc. A/CONF.199/20 (4 September 2002):
‘poverty eradication, changing unsustainable patterns of production and con-
sumption and protecting and managing the natural resource base of econom-
ic and social development are overarching objectives of, and essential re-
quirements for, sustainable development.’ ILA New Delhi Declaration of



Principles of International Law Relating to Sustainable Development (2
April 2002), reproduced in (2002) 2 Politics, Law & Economics 211, 212:
‘The objective of sustainable development involves a comprehensive and
integrated approach to economic, social and political processes, which aims
at the sustainable use of natural resources of the Earth and the protection of
the environment on which nature and human life as well as social and eco-
nomic development depend and which seeks to realize the right of all human
beings to an adequate living standard on the basis of their active, free and
meaningful participation in development and in the fair distribution of bene-
fits resulting therefrom, with due regard to the needs and interests of future
generations.’

23 UNGA resolution 66/288 (11 September 2012) ‘The Future we Want’.

24 M. Lehtonen, ‘The Environmental-Social Interface of Sustainable Devel-
opment: Capabilities, Social Capital, Institutions’ (2009) 49 Ecological Eco-
nomics 199, 201; S. Connelly, ‘Mapping Sustainable Development as a Con-
tested Concept’ (2007) 12 Local Environment 259. Recourse to the norma-
tive foundation of sustainable development (i.e. universality, human dignity,
equity and justice) offers clarification for its foundational principles that are
uncontested in the international human rights and development discourse.
They can serve as the objective criteria by which to determine the degree of
satisfaction of sustainable development components, as well as providing
necessary clarity. Consequently, it could be said that the balancing of the pil-
lars is achieved through their prioritisation on the basis of normative
standards.

25 By way of illustration, all entities involved within the UN system in de-
velopment projects adopted in 2003 a statement on their common under-
standing of a human rights-based approach (HRBA) to development cooper-
ation. There, it is stated that all projects must be guided by the International
Bill of Human Rights and that development cooperation ‘contributes to the
development of the capacities of “duty-bearers” to meet their obligations
and of “rights-holders” to claim their rights’. The HRBA principles are non-
discrimination, empowerment, transparency, participation and accountabili-



ty. See H.-O. Sano, ‘Does Human Rights-Based Development Make a Dif-
ference?’, in M. E. Salomon, A. Tostensen and W. Vandenhole (eds.), Cast-
ing the Net Wider: Human Rights, Development and New Duty-Bearers (In-
tersentia 2007) 63–79. The author argues that an HRBA to development has
implications for actors and benefits for target groups. Its significance is eval-
uated on the basis of four dimensions: (1) the link it creates between local
and global human rights actions, (2) its impact on national advocacy prac-
tices, (3) the clarity it brings to the notion of accountability of state and non-
state actors which is defined on the basis of rights, and (4) the stronger pro-
tection it affords to the rights of the poor and most marginalised groups. In
particular with respect to development, development is defined as a right
and not charity or stemming from donors’ self-interests or moral duty to the
poor; accountability at the domestic and international level is founded on a
common set of rules and norms; while the mutually reinforcing character
between development and human rights goals is established, strengthening
efforts to achieve both (e.g. framing development claims in human rights
language embeds the latter into domestic laws and legal mechanisms
through which the repercussions of development initiatives on human well-
being can be challenged).

26 OHCHR, Claiming the Millennium Development Goals: A Human Rights
Approach (UN, 2008) 11.

27 Ibid.

28 UN Commission on Human Rights, ‘Report of the Working Group on the
Right to Development on its Fifth Session’, UN doc. E/CN.4/1996/24 (20
November 1995) para. 76. Hence, in the context of sustainable development,
the RTD should be fulfilled ‘equitably’ in order to meet developmental and
environmental needs of present and future generations. The current Special
Rapporteur on the RTD stated that the RTD is a guiding standard when mea-
suring progress in the implementation of the policy framework for sustain-
able development. See ‘Report of the Special Rapporteur on the Right to
Development: Note by the Secretariat’, UN doc. A/HRC/36/49 (2 August
2017).



29 UNGA resolution 41/128 (1986).

30 See M. Bedjaoui, ‘The Right to Development’, in M. Bedjaoui (ed.), In-
ternational Law: Achievements and Prospects (Martinus Nijhoff, 1991)
1177, at 1182ff. Others, however, took a more pragmatic view, arguing that
self-determination only provides a right to pursue development, not a right
to live in development. J. Donnelly, ‘In Search of the Unicorn: The Jurispru-
dence and Politics of the Right to Development’ (1985) 15 California West-
ern International Law Journal 473, at 482ff. (he rejects the existence of a
right to development and that it imposes a right to assistance: ‘The innate
responsibility to help one’s fellow man establishes at most a moral obliga-
tion to act to promote development, not a right to development’, 491).

31 HRC, Report of the Working Group on the Right to Development on its
Eleventh Session, UN doc. A/HRC/15/23 (10 June 2010) paras. 7–12.

32 HRC, Report of the High-level Task Force on the Implementation of the
Right to Development on its Sixth Session, UN doc.
A/HRC/15/WG.2/TF/2/Add.2 (8 March 2010) (Right to Development Crite-
ria and Sub-criteria) Annex.

33 The right’s legal nature was settled after the consensus achieved in the
Vienna Declaration and Programme of Action that reaffirmed the RTD as a
universal and inalienable right and an integral part of fundamental human
rights: UN World Conference on Human Rights, 48th Session, Vienna Dec-
laration and Programme of Action, UN doc A.CONF.157/23 (1993). Until
then, the foundational basis of the RTD and its legitimacy were questioned
mainly due to the inclination of Western states to give economic, social and
cultural rights inferior status compared to civil and political rights, and even
more so to the third generation of rights (solidarity rights such as the RTD,
healthy environment, etc.) See M. Assefa Tadeg, ‘Reflections on the Right
to Development: Challenges and Prospects’ (2010) 10 African Human
Rights Law Journal 325, at 333.



34 S. Marks, ‘The Human Right to Development: Between Rhetoric and Re-
ality’ (2004) 17 Harvard Human Rights Journal 137, at 149.

35 R. Sarkar, International Development Law (Oxford University Press,
2009) 199–253, at 231–2, 252.

36 Art 2(3)–(6) Declaration on the RTD.

37 M. E. Salomon, Global Responsibility for Human Rights: World Poverty
and the Development of International Law (Oxford University Press, 2007)
114–21.

38 M. E. Salomon, ‘Human Rights, Development and New Duty-Bearers’ in
Salomon et al., above note 25; Sarkar, above note 35, 221–3; on the impact
of business activities on the enjoyment of ESCR, see indicatively CESCR,
General Comment 23 (2016) ‘on the right to just and favourable conditions
of work’, UN doc. E/C.12/GC/23 (27 April 2016) paras. 74 and 75; CESCR,
General Comment 19 (2007) ‘on the right to social security’, UN doc.
E/C.12/GC/19 (4 February 2008) paras. 45, 46, 71; on state obligations un-
der the CESCR in the context of business activities, CESCR, General Com-
ment 24 (2017); on state obligations under the ICESCR in the context of
business activities, UN doc. E/C.12/GC/24 (10 August 2017).

39 For an analysis of the objectives encompassed in education, and the right
thereto, see Chapter 9.11.

40 See A. Sengupta, ‘On the Theory and Practice of the Right to Develop-
ment’ (2002) 24 Human Rights Quarterly 837, 848–52; S. P. Marks, ‘The
Human Rights Framework for Development: Seven Approaches’, in B.
Mushumi, A. Negi and A. Sengupta (eds.), Reflections on the Right to De-
velopment (Sage, 2005) 23–60.



41 Arts. 2–4 of the Declaration; see Right to Development Criteria and Sub-
criteria, above note 32, paras. 16–17.

42 The second reading of the criteria and sub-criteria with the purpose of re-
fining them was finalised at the seventeenth session of the Working Group
on the RTD. See ‘Report of the Working Group on the RTD on its seven-
teenth session’, UN doc. A/HRC/33/45 (20 July 2016). The discussion was
continued at the eighteenth session when the WG stated that they should be
completed by the nineteenth session, in 2018. See ‘Report of the Working
Group on the RTD on its eighteenth session’, UN doc. A/HRC/36/35 (31
May 2017); however, this did not materialise.

43 See Report on Indicators for Promoting and Monitoring the Implementa-
tion of Human Rights, UN doc. HRI/MC/2008/3 (6 June 2008) paras. 17–
26. The use of indicators and benchmarks is also discussed in relation to
ESC rights in Chapter 9.8.

44 A more elaborate analysis of indicators and benchmarks is attempted in
Chapter 9.8.

45 Right to Development Criteria and Sub-criteria, above note 32, para. 18.

46 Ibid., annex, paras. 14–15.

47 Note the emphasis shifting to assessment as opposed to measurement of
development progress, although quantification based on objective criteria is
still necessary for policy design. But this shift reveals the importance given
to quality alongside quantity in development strategies in that the latter
should realise not only humans’ economic but social and cultural entitle-
ments as well. W. Mansell and J. Scott, ‘Why Bother about a Right to De-
velopment?’ (1994) 21 Journal of Law & Society 171, at 187.



48 States’ extraterritorial obligations (ETOs) conform to the trilogy of re-
spect, protect, fulfil, and this negative dimension corresponds to first of
these, according to which states should refrain from interfering directly or
indirectly with the enjoyment of rights by persons outside their territories.
See CESCR General Comment 24, above note 38, para. 29. De Schutter dis-
tinguishes between states’ ETOs and global obligations in the framework of
the RTD. Both stem from states’ obligation to create an enabling in-
ternational environment for the realisation of the RTD. But he explains that
ETOs derive from states’ unilateral actions/omissions that have an impact
on persons or situations outside their territory or jurisdiction and points to
the fact that the UNGA Declaration on the RTD is relatively vague on this
issue. Yet ETOs can be inferred from art. 4(1) of the Declaration, which im-
poses on states the duty to adopt international development policies also in-
dividually. On the other hand, global obligations derive from states’ role as
actors in international relations and their duty to cooperate. He concludes on
the existence of a hierarchy between states’ obligations – national, extrater-
ritorial, global – in the Declaration, all of which are linked to each other in
the form of subsidiarity. O. De Schutter, ‘The International Dimensions of
the Right to Development: A Fresh Start towards Improving
Accountability’, HRC Working Group on the RTD 19th Session, UN doc.
A/HRC/WG.2/19/CRP.1 (22 January 2018) paras. 19ff.

49 On the justiciability of economic and social rights, see Chapter 9.6.

50 Of course, it should be remembered that the RTD is directly affirmed also
in other instruments. This includes improvement of human well-being in the
UN Charter, art. 25 UDHR, arts. 13–15 CEDAW, arts. 3, 24, 27 CRC and
art. 28 CRPD; with regard to ‘participation’, see art. 25 ICCPR, arts. 7 and
14 CEDAW, arts. 12 and 15 CRC, arts. 26, 43–4 Convention of Migrant
Workers and Members of their Families, arts. 9, 21, 29, 30 CRPD, arts. 2, 5,
7, 22–23 ILO Indigenous and Tribal Peoples Convention (No. 169) and oth-
ers. See also art. 22 African Charter on Human and Peoples’ Rights, art. 19
of the Protocol to the African Charter on Human and Peoples’ Rights on the
Rights of Women in Africa; para. 37 of the ASEAN Human Rights Declara-
tion (2012).



51 The CESCR has stressed the complementarity between the ICESCR and
the Declaration on the RTD, which is manifested in the correspondence be-
tween the two instruments, to the extent that monitoring the implementation
of the rights enshrined in the Covenant, the Committee contributes also ‘to
the full realisation of the relevant elements of the RTD’. CESCR, ‘Statement
on the importance and relevance of the right to development, adopted on the
occasion of the twenty-fifth anniversary of the Declaration on the Right to
Development’, UN doc. E/C.12/2011/2 (12 July 2011) paras. 1 and 7.

52 Exceptionally, direct reference has been made by the ACHPR in the En-
dorois case (2009), where Kenya was found to have violated the RTD of the
Endorois people by failing to ensure their right to participate in the consulta-
tions prior to the final decision that lead to the re-zoning of their land. Fur-
thermore, the government failed to compensate them adequately for the dis-
possession of their land, which resulted in the loss of the community’s
livelihood (nor did it provide other land for grazing); thus the benefits of de-
velopment were not distributed equally; similarly, African Commission on
Human and Peoples’ Rights v. Kenya (in the case of the Ogiek Community
of the Mau Forest), Judgment (2017) paras. 207–11 (states’ duty, individual-
ly or collectively, to ensure the exercise of the RTD).

53 CESCR, Report on Thirty-second and Thirty-third sessions, UN doc.
E/C.12/2004/9 (2005) paras. 546 and 569. The Committee noted that women
are particularly affected, especially ‘housewives’ and about 40 per cent of
working women who do not contribute to the social security scheme and are
consequently not entitled to old-age benefits. It was stressed that working
women are left with a much lower average pension than men as their retire-
ment age is five years earlier than that of men.

54 Khosa and Others v. Minister of Social Development (South Africa)
(2004).



55 Article 41 of the Indian Constitution expressly envisages the right to
livelihood as an expansion of the right to life in the form of a directive prin-
ciple of state policy.

56 Ain o Salish Kendra (ASK) v. Government of Bangladesh (Slum-Dwellers
case) (Bangladesh) (1999); Olga Tellis v. Bombay Municipality Corporation
(India) (1985).

57 Viceconti v. Ministry of Health and Social Welfare (Argentina) (1998); a
similar result was reached by the Ecuadorian Constitutional Tribunal in a
case concerning the withdrawal of appropriate retroviral treatment from HIV
sufferers: Mendoza and Others v. Minister of Public Health and the Direc-
tor of the National AIDS/HIV Program (Ecuador) (2004).

58 The ILA proposed seven principles relating to sustainable development.
‘ILA New Delhi Declaration of Principles of International Law Relating to
Sustainable Development’ (2002) 2 Politics, Law & Economics 211. See
also M.-C. Cordonier Segger and A. Khalfan, Sustainable Development Law
(Oxford University Press, 2005) 95ff., who analyse the emergence and ap-
plication of these seven principles and comment generally that it ‘is doubtful
whether the international principles relating to sustainable development are
sufficiently substantive at this time to be capable of establishing the basis for
an international cause for action’.

59 See V. Barral, ‘Sustainable Development in International Law: Nature and
Operation of an Evolutive Legal Norm’ (2012) 23 European Journal of In-
ternational Law 377, at 388.

60 P. Sands, ‘International Law in the Field of Sustainable Development’
(1994) 65 British Yearbook of International Law 303.

61 See V. Lowe, ‘Sustainable Development and Unsustainable Arguments’,
in A. Boyle and D. Freestone (eds.), International Law and Sustainable De-



velopment (Oxford University Press, 1999) 24.

62 Minors Oposa v. Secretary of the Department of Environment and Natural
Resources (1994) (Philippines). Intergenerational equity was recognised in
BGP Properties Pty Lmited v. Lake Macquarie City Council (2004) (Aus-
tralia). The court analysed the requirements for the implementation of ‘eco-
logically sustainable development’, referring, inter alia, to the polluter-pays
principle and the principle of intergenerational equity. It examined the pre-
cautionary principle, including its development, forms of interpretation and
its application in case law.

63 Boyle and Freestone, above note 61, ‘Introduction’, at 14.

64 Lowe, above note 61, at 37.

65 Gabcikovo‒Nagymaros case (ICJ) (1997) para. 140.

66 United States-Import prohibition of certain Shrimp and Shrimp Products
(1999) (WTO DSB) para. 129.

67 Iron Rhine Arbitration (Belgium v. Netherlands) Award (PCA) (24 May
2005) paras. 59 and 222, in which it was stated that the integration of envi-
ronmental protection in development processes is a principle of general in-
ternational law, citing para. 140 of the ICJ’s judgment in Gabcikovo–
Nagymaros.

68 UN Convention on Biological Diversity, art. 8(e): ‘Promote environmen-
tally sound and sustainable development’; UN Framework Convention on
Climate Change, art. 3(4) ‘parties have the right to promote sustainable de-
velopment’ and in the preamble ‘recognising that all countries … need ac-
cess to resources to achieve sustainable development’ and Kyoto Protocol to
the UN Framework Convention on Climate Change, art. 2(1): ‘Each Party
included in Annex I, in achieving its quantified emission limitation and re-



duction commitments under Article 3, in order to promote sustainable devel-
opment, shall … ’

69 Johannesburg Plan of Implementation (JPOI) para. 3: ‘to achieve the wide
shared goals of sustainable development’; Agenda 2030, para. 2: ‘We are
committed to achieving sustainable development in its three dimensions’;
Partnership agreement 2000/483/EC between the members of the African,
Caribbean and Pacific Group of States of the one part, and the European
Community and its Member States of the other part (2000) in the preamble.

70 1994 International Convention to Combat Desertification in Countries ex-
periencing Serious Drought and/or Desertification, Particularly in Africa,
art. 2(1), ‘with a view to contributing to sustainable development’.

71 Trade treaties that in the preamble recognise the promotion of sustainable
development as an objective. See e.g., (a) 1992 North American Free Trade
Agreements (Canada–USA–Mexico) and (b) Free Trade Agreement be-
tween Canada and Costa Rica (2002).

72 Pulp Mills on the River Uruguay (Argentina v. Uruguay) (ICJ) (2006)
para. 177. In his dissenting opinion Judge Trindade argued that sustainable
development should have been applied in the case on the basis of its status
as a general principle of international law (by virtue of the evolution of in-
ternational environmental law through the enunciation of general legal prin-
ciples), see paras. 132ff.

73 P. Alston and G. Quinn, ‘The Nature and Scope of Parties’ Obligations
under the International Covenant on Economic, Social and Cultural Rights’
(1987) 9 Human Rights Quarterly 156, at 186. As a result, this author is not
convinced that the right to international solidarity exerts an obligation on
states to undertake joint action in response to poverty and other global
crises. See, however, the Report of the UN Independent Expert on Human
Rights and International Solidarity, UN doc. A/HRC/12/27 (22 July 2009).
See M. E. Salomon, Global Responsibility for Human Rights, above note 37,



64ff., who argues that whether an obligation of assistance or cooperation (in
broader terms) for the realisation of human rights and development exists
should be considered as answered on the grounds of evidence in hard and
soft international law. Specifically, arts. 55 and 56 UN Charter establish
binding obligations on the international community to cooperate on econom-
ic and social matters; likewise arts. 22 and 23 ICESCR reaffirm the obliga-
tion in relation to the Covenant’s rights. Interestingly, the CESCR has elabo-
rated on the nature of this obligation in the context of specific rights (e.g.
right to food, health) in its respective General Comments and more general-
ly in General Comment 3 ‘on the nature of states parties’ obligations under
the Covenant’, UN doc. E/1991/23 (14 December 1990), in which it stressed
that ‘international cooperation for development and thus for the realisation
of ESCR is an obligation of all states’.

74 See art. 1 of the ILC Guiding Principles applicable to unilateral declara-
tions of states capable of creating legal obligations.

75 Although the USA, for example, at the 2002 Monterey Conference
pledged, along with other developed nations, to offer 0.7 per cent of its an-
nual GDP, by 2008 it had offered only a fraction of that, a mere 0.18 per
cent.

76 J. E. Archibald, ‘Pledges of Voluntary Contributions to the United Na-
tions by Member States: Establishing and Enforcing Legal Obligations’
(2004) 36 George Washington International Law Review 317, at 317–18 and
329. The UN does not invoke art. 19 of the UN Charter in respect of unpaid
voluntary contributions.

77 R. Sabel, Procedure at International Conferences (Cambridge University
Press, 1997) 21ff.

78 UN Secretary-General’s Bulletin on establishment and management of
trust funds, UN doc. ST/SGB/188 (1 March 1982) para. 29.



79 See Instrument for the Revised Global Environmental Facility (GEF) of
March 2008, Annex C.

80 By 2014 more than 2.2 billion people are living either near or in multidi-
mensional poverty. This means that more than 15 per cent of the world’s
population remains vulnerable to multidimensional poverty. At the same
time, nearly 80 per cent of the global population lacks comprehensive social
protection. About 12 per cent (842 million) suffer from chronic hunger:
UNDP, Human Development Report (2014), above note 12, at 3.

81 UNGA resolution 55/2 (18 September 2000).

82 See para. 42 of the Monterrey Consensus of the International Conference
on Financing for Development, UN doc. A/CONF.198/11 (2002).

83 See Millennium Declaration, paras. 15–18; MDGs, goal 8, targets A–D.

84 Monterrey Consensus, above note 82. The Monterey Consensus is a polit-
ical declaration of the highest calibre aimed at mobilising development as-
sistance and international trade as an engine for development and eliminat-
ing external debt. It was followed up in 2008 by the Doha Declaration on
Financing for Development.

85 See P. Alston, ‘Ships Passing in the Night: The Current State of the Hu-
man Rights and Development Debate Seen Through the Lens of the Millen-
nium Development Goals’ (2005) 27 Human Rights Quarterly 755, 759, 762
for a human rights critique on the MDGs. For further criticism, see UN Sys-
tem Task Team on the Post-2015 UN Development Agenda, ‘Review of the
Contributions of the MDG Agenda to foster development: Lessons for the
Post-2015 UN development Agenda’, Discussion Note (12 March 2012)
https://sustainabledevelopment.un.org/content/documents/843taskteam.pdf.

https://sustainabledevelopment.un.org/content/documents/843taskteam.pdf


86 In a 2006 report the OECD estimated that approximately 58 per cent of
bilateral aid was tied. Tied aid refers to aid granted under condition that the
recipient purchase goods and services from the donor. See OECD, ‘2005
Development Cooperation Report: Efforts and Policies of the Members of
the Development Assistance Committee’ (2006) OECD Journal on Devel-
opment 31. By 2010 tied aid had fallen to less than 20 per cent. There is no
consensus on the ethical or legal perspectives of this practice under in-
ternational law, although states are generally keen to hide so-called ‘aid for
trade’, as was the case in the early 1990s when the UK financed the con-
struction of the Pergau dam in Malaysia, which in turn proceeded to buy £1
billion worth of British arms. In R v. Secretary of State for Foreign Affairs
ex parte World Development Movement (UK) (1995), the High Court ruled
that the project was not of any economic or humanitarian benefit to the
Malaysian people. It should also be noted that the drafters of the Paris Dec-
laration on Aid Effectiveness have pledged to minimise it, and the Develop-
ment Assistance Committee (DAC) of the OECD issued a (revised) Recom-
mendation on Untying ODA to LDCs and HIPCs, DCD/DAC (2014) 37 Fi-
nal (12 August 2014), by which it recommends the lifting of all tied aid.

87 OHCHR, above note 26, 4. S. Fukuda-Parr, ‘Reducing Inequality – The
Missing MDG: A Content Review of PRSPs and Bilateral Donor Policy
Statements’ (2010) 41 IDS Bulletin 26.

88 Ibid., OHCHR. The Goals’ technocratic trend is due to the influence of
results-based management (RBM) in the making of their making. RBM is a
managerial strategy for development programmes and implementation that
lays emphasis on performance by setting and measuring specific outcomes.
Notwithstanding the value that lies in such a strategy, its prevalence in de-
sign of the MDGs narrowed down the agenda to quantifiable targets and in-
dicators that did not capture the quantitative elements of human develop-
ment and the scope of objectives in the Millennium Declaration. Ultimately,
given the focus on producing results, the MDGs became a minimalist agen-
da that reflected a narrow understanding of the goals and gave rise to non-
inclusive and structurally non-reformist development policies. D. Hulme,
‘Lessons from the Making of the Millennium Development Goals: Human



Development meets Results-based Management in an Unfair World’ (2010)
41 Institute of Development Studies Bulletin 15.

89 HRC, Consolidation of Findings of the High-level Task Force on the Im-
plementation of the Right to Development, UN doc.
A/HRC/15/WG.2/TF/2/Add.1 (25 March 2010) paras. 65–6.

90 The Human Development Report (2014), above note 12, at 3, makes the
point that although indigenous peoples make up 5 per cent of global popula-
tion, they account for some 15 per cent of the world’s poor.

91 UN Secretariat, The Millennium Development Goals Report 2015,
www.un.org/millenniumgoals/2015_MDG_Report/pdf/MDG%202015%20r
ev%20(July%201).pdf (UN MDGs Report 2015).

92 Ibid., at 4.

93 Ibid., at 6.

94 Ibid., at 15.

95 Ibid., at 21.

96 Ibid., at 40.

97 Ibid., at 31.

98 Since the launch of the MDGs, the question of aid effectiveness has be-
come critical for donor states. As a result, in 2005 the Paris Declaration on
Aid Effectiveness was adopted with the aim of disbursing and managing
ODA more effectively. The Declaration is not binding and established a

http://www.un.org/millenniumgoals/2015_MDG_Report/pdf/MDG%202015%20rev%20


framework for bilateral partnerships between donors and creditors and indi-
vidual aid-recipient countries. Aid effectiveness is linked to five mutually
reinforcing principles: (1) recipient countries exercise efficient ownership
over their development strategies; (2) support is based on recipient
countries’ strategies and institutions (alignment); (3) harmonisation and
transparency of donors’ actions; (4) improvement in decision-making and
management; (5) mutual accountability of donors and recipients. The Paris
Declaration was rigidly technocratic and is only incidentally concerned with
development outcomes and hence avoids references to human rights, unlike
its follow-up instrument, the 2008 Accra Agenda for Action. Moreover, the
OECD DAC published its Action-Oriented Policy Paper on Human Rights
and Development in 2007, where it identified ten principles whereby human
rights play an inextricable part in donor effectiveness and harmonisation.
However, in Evaluating Development Cooperation: Summary of Key Norms
and Standards (2010) 13–14, the DAC explains its five principles for evalu-
ating development assistance (i.e. relevance, effectiveness, efficiency, im-
pact and sustainability) without any reference to human rights indicators.

99 The SDGs reflect in their content the outcomes of previous UN summits
and conferences. See Agenda 2030, para. 11.

100 Agenda 2030, paras. 10 and 35.

101 UNGA resolution 69/313 (27 July 2015).

102 Ibid., para 12.

103 Ibid., paras. 130–4.

104 That human rights considerations should permeate development finance
programmes was raised by the OHCHR during the third international con-
ference on Financing for Development and the negotiations of the AAAA,
its outcome document. It was emphasised that the objective of financing de-
velopment should be the equitable distribution of resources so that all per-



sons have their most basic needs met and human rights are made a reality
for all; see OHCHR, Key Messages on Financing for Development and Hu-
man Rights, www.ohchr.org/Documents/Issues/Development/KeyMessage-
HRFinancingDevelopment.pdf.

105 Civil society denies that this holds true. On the same note, civil society
expressed scepticism about the new financing framework to achieve Agenda
2030 for sustainable development, stating that although the AAAA promul-
gates the realignment of financial flows with public goals, the agenda does
not tackle the structural injustices in the current economic system, and that
development finance is not people-centred. See Global Policy Watch, ‘Third
FfD Failing to Finance Development – Civil Society Response to the Addis
Ababa Action Agenda on Financing for Development’ (16 July 2015)
(blog).

106 Agenda 2030, paras. 40 and 62.

107 Ibid., para. 61.

108 The World Bank Group, ‘Statistical Appendix in Global Economic
Prospects: Broad-based Up-turn but for How Long?’ (January 2018) 233,
www.worldbank.org/en/publication/global-economic-prospects#data; C.
Lakner and C. Sanchez, ‘The 2017 Global Poverty Update from the WB’
(Let’s Talk Development) (16 October 2017), http://blogs.worldbank.org/de-
velopmenttalk/2017-global-poverty-update-world-bank.

109 J. Y. Kim, ‘Ending Poverty Requires More than Growth’, WBG Press
Release No. 2014/434/DEC (10 April 2014) https://ourworldindata.org/ex-
treme-poverty#the-future-of-extreme-poverty.

110 T. Pogge and M. Sengupta, ‘The Sustainable Development Goals as
Drafted: Nice Idea, Poor Execution’ (2015) 24 Washington International
Law Journal 571, 575 and fn. 14, 15. For another critical review see I. T.
Winkler and C. Williams, ‘The Sustainable Development Goals and Human

https://www.ohchr.org/Documents/Issues/Development/KeyMessageHRFinancingDevelopment.pdf
http://www.worldbank.org/en/publication/global-economic-prospects%23data
http://blogs.worldbank.org/developmenttalk/2017-global-poverty-update-world-bank
https://ourworldindata.org/extreme-poverty%23the-future-of-extreme-poverty


Rights: A Critical Early Review’ (2017) 21 The International Journal of
Human Rights 1023.

111 C. Barry, ‘Sovereign Debt, Human Rights and Policy Conditionality’
(2011) 19 Journal of Political Philosophy 282, at 286.

112 See art. 1(4), EU Commission regulation 220/2014 (7 March 2014),
amending Council regulation 479/2009 as regards references to the Eu-
ropean system of national and regional accounts in the EU.

113 Under Uzbek law, for example, outstanding liabilities of state unitary en-
terprises are borne by the state. See I. Bantekas, ‘The Legal Nature of State
Unitary Enterprises in Uzbek Corporate Law’ (2013) 27 Australian Journal
of Corporate Law 346.

114 Federation of Employed Pensioners of Greece (IKA-ETAM) v. Greece
(ECSR) (2012) paras. 66–81; Pensioners’ Union of the Agricultural Bank of
Greece (ATE) v. Greece (ECSR) (2012) 48; Capital Bank AD v. Bulgaria
(ECtHR) (2005) para. 90.

115 UNDP, Human Development Report (2014), above note 12, 5.

116 Société Commerciale de Belgique (SOCOBEL) v. Greece (PCIJ) (1939).
This statement which is attributed to the respondent’s counsel was accepted
in full by counsel for Belgium.

117 LG & E v. Argentina (ICSID) (2006) para. 234.

118 Continental Casualty Co. v. Argentina (ICSID) (2008) para. 180.

119 In Achmea BV v. Slovak Republic (PCA) (2014) para. 251, the tribunal
held that it was not empowered to interfere in the democratic processes of a



state, as is the case with its design of a public health care policy. It went on
to emphasise that the design and implementation of such a policy ‘is for the
state alone to assess and the state must balance the different and sometimes
competing interests, such as its duty to ensure appropriate healthcare to its
population and its duty to honour its international investment protection
commitments’.

120 Watson’s Bay and South Shore Ferry Co. Ltd v. Whitfield (Australia)
(1919) at 277; Redericktiebolaget Amphitrite v. King (UK) (1921) at 503.

121 See CESCR, General Comment 2, para. 9, which emphasised that ‘in-
ternational measures to deal with the debt crisis should take full account of
the need to protect economic, social and cultural rights’.

122 T. H. Cheng, ‘Renegotiating the Odious Debt Doctrine’ (2007) 70 Law
and Contemporary Problems 7.

123 Among the many sources, Bedjaoui, who was the International Law
Commission’s (ILC) rapporteur on the Vienna Convention on the Succes-
sion of States in respect of state property, archives and debts, and hence his
opinion is decisive, noted that a debt is considered odious if the debtor state
contracted it ‘with an aim and for a purpose not in conformity with in-
ternational law’. M. Bedjaoui, Ninth Report on succession of states in re-
spect of matters other than treaties, UN doc. A/CN.4/301 (1977), reprinted
in (1977) Yearbook ILC, at 70.

124 Article 103 of the UN Charter may serve as additional justification for
this argument, under the assumption that human rights are central to the
aims of the Charter and the parties’ obligations.

125 BCB Holdings Ltd and Belize Bank Ltd v. Attorney-General of Belize
(CCJ) (2013). This is described more fully in Case Study 19.1.



126 See Chapter 19.3.2.

127 M. Waibel, Sovereign Defaults before International Courts and Tri-
bunals (Cambridge University Press, 2011) 3–19.

128 In Postova Banka AS and Istrokapital SE v. Greece (ICSID) (2015) para.
324, it was held that: ‘sovereign debt is an instrument of government mone-
tary and economic policy and its impact at the local and international levels
makes it an important tool for the handling of social and economic policies
of a state. It cannot, thus, be equated to private indebtedness or corporate
debt.’

129 See e.g., the discussion on the post-Saddam Hussein Iraqi debt, in R.
Howse, ‘The Concept of Odious Debt in Public International Law’, UNC-
TAD Discussion Paper 185 (2007) at 15–16; 2009 Report on Effects of For-
eign Debt, above note 10, paras. 8–9; but see principle 1 of UNGA resolu-
tion 69/139 (29 September 2015), Basic Principles on Sovereign Debt
Restructuring.

130 See R. M. Lastra and L. Buchheit (eds.), Sovereign Debt Management
(Oxford University Press, 2014).

131 See www.clubdeparis.org/en/.

132 Howse, above note 129, 1.

133 Truth Committee on Public Debt, Preliminary Report (June 2015), online
at www.hellenicparliament.gr/UserFiles/8158407a-fc31-4ff2-a8d3-433701d-
be6d4/Report_EN_final.pdf, at 10; see also 2009 Report on Effects of For-
eign Debt, above note 10, paras. 8–22.

http://www.clubdeparis.org/en/
http://www.hellenicparliament.gr/UserFiles/8158407a-fc31-4ff2-a8d3-433701dbe6d4/Report_EN_final.pdf


134 Tinoco arbitration (Great Britain v. Costa Rica) (arbitration tribunal)
(1923) at 176.

135 Truth Committee, Preliminary Report, above note 133, at 10.

136 UNCTAD, Sovereign Debt Workouts: Going Forward: Roadmap and
Guidelines (April 2015), online at
http://unctad.org/en/PublicationsLibrary/gdsddf2015misc1_en.pdf, at 4.

137 Truth Committee, Preliminary Report, above note 133, at 10.

138 Article 32, ILC Articles on State Responsibility.

139 The Final Act of the VCLT includes a declaration, initially tabled by the
Netherlands (in reaction to a request by developing countries that consent to
a treaty under economic pressure be considered as ‘coercion’), stating that:
‘The UN Conference on the Law of Treaties … condemns the threat or use
of pressure in any form, military, political, or economic, by any State, in or-
der to coerce another state to perform any act relating to the conclusion of a
treaty in violation of the principles of sovereign equality of states and free-
dom of consent’; Draft Declaration on the Prohibition of the Threat or Use
of Economic or Political Coercion in Concluding a Treaty, adopted by the
Conference without a formal vote. Draft Report of the Committee of the
Whole on Its Work at the First Session of the Conference, UN doc.
A/Conf.39/C.1/L.370/Rev.1/Vol.II (1969) at 251–2.

140 Monterrey Consensus, above note 82, para. 47.

141 UN doc. A/HRC/40/57 (19 December 2018).

142 Truth Committee, Preliminary Report, above note 133, at 10.

http://unctad.org/en/PublicationsLibrary/gdsddf2015misc1_en.pdf


143 The Paris Club proclaims its commitment to debt relief programmes for
poorer nations through two general avenues: (1) longer repayment period
(the maximum repayment period is now twenty-three years (including six
years of grace) for commercial loans, and forty years (including sixteen
years of grace) for ODA loans); (2) debt cancellation, where for the poorest
and most indebted countries the level of debt cancellation may reach 67 per
cent. Despite these significant initiatives, the Paris Club’s instruments and
terms make no reference to the HDI, the MDGs or human rights in their as-
sessment of debt sustainability.

144 2009 Report on Effects of Foreign Debt, above note 10, para. 55.

145 See Chapter 9.7.

146 The only international instrument that obliges and at the same time enti-
tles states to audit their debt is art. 7(9) of EC Regulation 472/2013 on the
strengthening of economic and budgetary surveillance of member states in
the euro area experiencing or threatened with serious difficulties with re-
spect to their financial stability. National debt commissions, such as those of
Greece, Ecuador, Argentina and Brazil, have found this right to stem from
their constitutions.

147 See A. Kulick, Global Public Interest in International Investment Law
(Cambridge University Press, 2012); see also Chapter 19.3.2.

148 See Save the Children, State of the World’s Mothers 2011 (May 2011),
which ranks the UK relatively low in children’s well-being on account of its
poor record of pre-primary enrolment (81 per cent as opposed to 100 per
cent in most other European nations), which represents a significant as-
sistance to the poor.



15

Victims’ Rights and Reparation
 ◈ 

Contents

15.1 Introduction
15.2 The Development of the Right to Reparation
15.3 The Right to Reparation in International Human Rights Law
15.4 The Right to Reparation in International Humanitarian Law
15.5 The Right to Reparation in International Criminal Law
15.6 The Right to Reparation and Violations by Non-state Actors
15.7 The Right to Reparation for Historical Injustices and
Violations
15.8 The Notion and Legal Significance of the Term ‘Victim’
15.9 The Procedural Right to an Effective Remedy
15.10 The Substantive Right to Reparation
15.11 The Double-edged Sword of Victims’ Politics
15.12 Negotiating, Litigating and Administering Reparations:
Experiences from the Holocaust and World War II Reparations



15.13 Reparation in Action: Litigating Human Rights Cases

Interview 15.1: Litigation, Advocacy and Social Change (Basil
Fernando)

15.1 Introduction
International human rights law has for a long time focused primarily on
standard-setting and the establishment of institutions tasked with promoting
human rights and monitoring states’ compliance with their obligations.
Limited attention was paid to victims as rights-holders and to the availabili-
ty of effective remedies for the vindication of rights. Yet slowly, conceptual
shifts and practices, beginning at the national level, have changed prevail-
ing perceptions of victims as largely passive beneficiaries, resulting in
growing calls for victims to play a more active role, particularly in the crim-
inal justice process. The exclusion of victims and their lack of opportunity
to participate effectively in proceedings that affect their rights were increas-
ingly seen as an anomaly, raising the fundamental question of whose inter-
ests a justice system is supposed to serve.1 This is reflected in the work of
scholars and practitioners in the field of victimology and renewed interest in
restorative justice.2

This change in thinking gained international currency initially with the
1984 United Nations General Assembly (UNGA) Declaration of Basic Prin-
ciples of Justice for Victims of Crime and Abuse of Power (Victims’ Decla-
ration),3 and more than twenty years later culminated in the Basic Principles
and Guidelines on the Right to a Remedy and Reparation for Victims of
Gross Violations of International Human Rights Law and Serious Violations
of International Humanitarian Law (Basic Principles).4 The impetus for vic-
tims’ rights owes a lot to the increasing availability of regional and in-
ternational complaints procedures. The growing recourse to these proce-
dures has enabled, if not compelled, regional and international human rights
treaty bodies to develop their jurisprudence and, to varying degrees, to
strengthen victims’ rights in the process. More recently, the establishment
of international(ised) criminal tribunals, in particular the International



Criminal Court (ICC), has led to a keener appreciation of victims’ rights,
including the right to protection and the right to participation.5 These devel-
opments are complemented by numerous attempts to take legal action in
third countries, in particular on the grounds of universal jurisdiction, which
assert and highlight the need for victims’ rights in transnational proceed-
ings. Taken together, these multiple efforts are testimony to how victims,
supported by their representatives and advocacy organisations, have
claimed their space in international human rights law and continue doing so
in the face of a series of remaining obstacles to the vindication of their
rights.

This emphasis on a victim-centred approach has not remained unchal-
lenged. Critical observers argue that victims’ politics lead to a
‘privatisation’ and individualisation of public concerns, feeding a growing
‘victims’ industry that serves to undermine the agency of individuals and
groups to assert their rights as political actors.6 These are valid concerns.
However, it is important not to overlook the vital role that effective rights
and remedies play for victims, considering in particular the realities of what
it means to suffer serious human rights violations and grave injustices.
These violations frequently have devastating consequences for the direct
victim(s) and others. Torture, for example, often results in lifelong physical
and psychological impairment, being aimed at the destruction of the person-
ality of its victims. Family members experience anxiety while their relative
is in custody and often suffer from diminished income following the release
or even death of the victim. They also have to bear the brunt of caring for
and dealing with victim’s attempts to cope with the aftermath of torture,
which may be volatile and ultimately ‘unsuccessful’, without any acknowl-
edgement of their own suffering in the process. Communities, for their part,
may be in a state of fear as to who will be next, stifling the freedom of ex-
pression and action of their members.

Victims’ rights, whether they take the form of a procedural right of ac-
cess to justice or participation, or a substantive right to reparation, fulfil a
number of important functions. Ideally, they allow victims to assert their
rights, redress power imbalances manifest in violations, provide a measure
of justice and furnish the victim(s) with the means to cope and rebuild their
lives. They may also lead to a public acknowledgement of wrongdoing that
recognises unlawful suffering, demonstrates society’s respect for, and soli-
darity with, the victim(s), and affirms the rule of law. In addition, victims’



rights play an important role in contributing to prevention through deter-
rence (punishment and/or payment of damages or other forms of reparation)
and systemic changes to counter violations, such as legislative and institu-
tional reforms.

Notwithstanding the advancement of victims’ rights and the strength of
what may be called the victims’ rights movement, a series of open questions
and challenges remain. Do the rights granted in various treaties and declara-
tions translate into a right to reparation under international law, and, if so,
does this apply in relation to all or only some particularly serious human
rights violations? Who are the rights-holders and what are their entitle-
ments? Recent developments also raise questions of coherence and effec-
tiveness in light of the proliferation of victims’ rights in various bodies of
international law, such as international human rights law, international hu-
manitarian law and international criminal law, and of the different ap-
proaches taken by various adjudicative bodies. Finally, and crucially, has
the growing international recognition of these rights been matched by their
effective implementation and enforcement?

15.2 The Development of the Right to Reparation
Reparation is a deep-rooted and vital component of any legal order that is
central to the notion of justice. It is traditionally based on the understanding
that measures need to be taken to restore the order that has been disturbed
by the violation. Where this is not (fully) feasible, the wrongdoer(s) must
undo the wrong as much as possible to remedy the breach, a principle artic-
ulated by the Permanent Court of International Justice (PCIJ) in the
Chorzów Factory case:

The essential principle contained in the actual notion of an illegal act –
a principle which seems to be established by international practice and
in particular by the decisions of arbitral tribunals – is that reparation
must, as far as possible, wipe out all the consequences of the illegal act
and re-establish the situation which would, in all probability, have
existed if that act had not been committed.7



The notion that a remedy is a corollary to a right is inherent in legal systems
around the world.8 Accordingly, the victim of a breach has an individual
right – which can be of a collective nature in the case of a violation of
group rights – to claim reparation for the harm suffered as a result. In tradi-
tional, state-centred international law, under the rules of state responsibility,
reparation was primarily conceived as a secondary obligation owed by
states to other states, not individuals, for a breach of a primary obligation.
Even under the established rules of injury to aliens, according to which a
state had to remedy a breach of an alien’s rights (for example foreign in-
vestors), reparation was owed to the state of nationality, not the
individual(s) whose rights had been violated.9 This situation changed sig-
nificantly after World War II with the recognition of a right to a remedy and
reparation in various instruments, as well as reparation agreements,
schemes and awards at the inter-state level for violations of human rights
and humanitarian law. These parallel and to some degree mutually reinforc-
ing developments have been instrumental in advancing the right to repara-
tion. The latter has also been given fresh impetus by debates and measures
taken in the context of political transitions. These are situations following
the end of a dictatorship or a conflict that are frequently characterised by a
large number of victims of gross violations committed over a period of
time, typically by multiple perpetrators often involving both state and non-
state actors (NSAs). Reparation fulfils a crucial role in these transitional
processes. Besides vindicating rights, reparation can signal societal recogni-
tion that individuals or communities suffered wrongs, serve to restore civic
trust and express solidarity with the victims.10 Several states have provided
at least some reparation in these situations, which contributes to state prac-
tice bolstering the right to reparation.11

15.3 The Right to Reparation in International
Human Rights Law

15.3.1 Treaties and UN Declarations
The right to an effective remedy for human rights violations was first recog-
nised in article 8 of the Universal Declaration of Human Rights (UDHR):



‘Everyone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the consti-
tution or by law.’ In a similar vein, article 2(3) of the International
Covenant on Civil and Political Rights (ICCPR) stipulates that ‘any person
whose rights … are violated shall have an effective remedy’. The In-
ternational Covenant on Economic, Social and Cultural Rights (ICESCR)
has no comparable provision owing to reservations concerning the justicia-
bility of the rights it protects.12 Article 6 of the International Convention on
the Elimination of All Forms of Racial Discrimination (ICERD) combines
states parties’ obligation to assure effective remedies against racial discrim-
ination with ‘the right to seek from such tribunals just and adequate repara-
tion’. At the regional level, article 13 of the European Convention on Hu-
man Rights (ECHR) stipulates that ‘[e]veryone … shall have an effective
remedy’, whereas article 25 of the American Convention on Human Rights
(ACHR) provides for a right to judicial protection and recourse that the
states parties need to guarantee in their domestic legal order. The African
Charter on Human and Peoples’ Rights (ACHPR) does not stipulate an ex-
plicit right to a remedy. However, the African Commission on Human and
Peoples’ Rights (ACmHPR) has read such a right into article 7(1)(a) ACH-
PR, according to which individuals have the right to appeal against acts vio-
lating their fundamental rights.13 The right to an effective remedy is consid-
ered non-derogable.14 In addition, several treaties provide for a right to
compensation for specific violations, such as unlawful arrest or detention,15

miscarriage of justice,16 and the right to reparation for torture17 and en-
forced disappearance, which includes an explicit right to truth.18 Other hu-
man rights treaties also recognise the right to reparation, or elements there-
of.19

Some authors have questioned whether an individual right to repara-
tion has been recognised in international human rights law, arguing that rel-
evant treaties primarily address procedural duties rather than stipulate sub-
stantive rights, and that any such right can only be exercised within existing
proceedings before regional or international bodies.20 However, there is a
considerable body of regional and international jurisprudence in which
treaty bodies and other courts have effectively interpreted the duty to grant
an effective remedy as entailing that a state has to provide substantive repa-



ration in the case of a breach of individual (or collective) rights. In addition,
notwithstanding the discretionary powers of human rights treaty bodies, re-
gional courts in particular have developed a consistent practice of awarding
compensation particularly for serious violations and, especially in the case
of the Inter-American Court of Human Rights (IACtHR), other forms of
reparation. The jurisprudence of the Human Rights Chamber of Bosnia and
Herzegovina, a hybrid human rights court composed of national and in-
ternational staff mandated to apply ECHR law, which was in operation from
1996 to 2003, is also noteworthy for its innovative and wide-ranging ap-
proach to ordering reparation measures.21 The Human Rights Committee
(HRCtee) has made it clear that ‘[w]ithout reparation to individuals whose
Covenant rights have been violated, the obligation to provide an effective
remedy, which is central to the efficacy of article 2, paragraph 3, is not dis-
charged’.22 Regional human rights treaty bodies and courts have developed
the nature, scope and content of the right to an effective remedy and repara-
tion in their jurisprudence, and the IACtHR in particular has repeatedly af-
firmed that a right to reparation flows from the Convention.23 In an impor-
tant ruling, the International Court of Justice (ICJ) affirmed the right to
reparation for violations of human rights in its Israeli Wall advisory opin-
ion.24

The UNGA has recognised the right to reparation in two landmark de-
clarations, namely the Victims’ Declaration and the Basic Principles. The
latter is the culmination of sustained efforts by core states, such as Chile,
the two then Special Rapporteurs, Professor Theo van Boven and Professor
Cherif Bassiouni, and several non-governmental organisations (NGOs) to
adopt an authoritative instrument that spells out and elaborates on in-
ternational standards.25 As an UNGA declaration, the Basic Principles are
not binding as such. Indeed, the text stresses their declaratory nature. This
apparently cautious approach notwithstanding, the Basic Principles are suf-
fused with the language of rights and their detailed exposition of relevant
standards must be seen as an important piece of state practice that strength-
ens the right to reparation. The Basic Principles already exert a pull-factor
that influences perceptions of reparation, treaty-making and jurisprudence.
This is particularly evident in the increasing use of the language of the Ba-
sic Principles in other instruments and jurisprudence, and reference to the
forms of reparation stipulated therein. This is, for example, the case in arti-



cle 24 of the International Convention for the Protection of All Persons
from Enforced Disappearance (CPED) and the HRCtee’s General Comment
31. It is also apparent in the practice of human rights courts and treaty bod-
ies, such as in the judgment of the African Court of Human and Peoples’
Rights (ACtHPR) in Zongo and Others v. Burkina Faso,26 the decision of
the Committee against Torture (CtAT) in Guridi v. Spain27 and in the ICC
context.28

The exercise of the right to reparation will in practice depend on the
availability of legal avenues. However, this procedural challenge cannot ob-
scure its recognition as an individual right in international human rights
law, which is in principle not contingent on the existence of procedures for
its enforcement.29 This conclusion is supported by emerging practices at the
inter-state and national level,30 and applies in particular to gross violations
of human rights as reflected in jurisprudence and the Basic Principles.31

15.3.2 Practice at the Inter-state Level

At the inter-state level, reparation for the most serious violations has its ori-
gins in war reparations.32 German reparations to Israel and the victims of
the Holocaust must count as the most important example of inter-state repa-
rations, both in terms of the seriousness of the violations and their scale.
Until the 1990s such inter-state reparations had largely been dealt with bi-
laterally, with the understanding that individuals had no right to claim repa-
ration for violations covered in these agreements. However, litigation in the
United States (US) in Holocaust-related cases, and in Switzerland in rela-
tion to German war crimes during World War II, have strengthened the po-
sition of individuals and resulted in the setting up of reparation programmes
for the benefit of victims, such as in respect of slave and forced labour.33

This development is also evident in the setting up of compensation commis-
sions and reparation programmes in cases of mass violations other than the
Holocaust, such as the UN Compensation Commission (Iraq–Kuwait) and
the Eritrea and Ethiopia Claims Commission (in relation to the 1998 war).
Operating at an inter-state level through the UN or on the basis of bilateral



agreements, these commissions provide that the states (parties) may bring
claims on their own behalf or on behalf of their nationals.34

Reparation for violations of human rights and humanitarian law has
also been awarded in a growing number of inter-state cases. These include
Cyprus v. Turkey and Georgia v. Russia (I) before the European Court of
Human Rights (ECtHR), the Democratic Republic of Congo (DRC) v. Bu-
rundi, Rwanda and Uganda before the ACmHPR, as well as DRC v. Ugan-
da and Republic of Guinea v. DRC (Ahmadou Sadio Diallo case) before the
ICJ.35 In these cases, reparation was due to the state successfully claiming a
violation of individual rights and/or of the obligations of the adversarial
party. Significantly, the rulings by the ACmHPR in DRC v. Burundi, Rwan-
da and Uganda and the ECtHR in Cyprus v. Turkey and Georgia v. Russia
(I) specified that the victims of violations of human rights and humanitarian
law should be the ultimate beneficiaries of any reparation made. The emerg-
ing jurisprudence is an important development. It may indicate a greater
willingness of states to claim human rights violations (even though such
claims may be politically motivated) and provide victims with an additional
avenue. The 2012 ICJ judgment awarding compensation in the Diallo case
sets an important precedent, albeit a series of open questions remain regard-
ing the rights of victims in the course of such proceedings and at the en-
forcement stage.

15.3.3 State Practice at the National and Transnational Level

Although state practice is far from uniform, most states recognise some
form of constitutional or statutory right to reparation in cases amounting to
violations of human rights. Individuals, and groups of victims, have been
awarded compensation and other forms of reparation in various jurisdic-
tions, for example in landmark cases such as Nilabati Behera v. State of
Orissa in India for a violation of the right to life (death in custody).36 In a
more recent development a number of states have set up reparation schemes
for violations of human rights (and humanitarian law) following the end of
conflict or dictatorship.37 An increasing number of suits brought by individ-
uals in third countries, besides contributing to state practice, have raised the
question of the jurisdictional reach of the right to reparation, namely



whether it requires states to establish jurisdiction in such cases. The US
Alien Torts Claim Act of 1789, though evidently not adopted for that pur-
pose at the time, has become the most prominent legal basis for bringing
human rights claims for wrongful acts committed in third countries.38 This
is ironic given that the USA entered a reservation to the effect that it under-
stands article 14 of the Convention against Torture and Other Cruel, Inhu-
man or Degrading Treatment or Punishment (CAT) to ‘provide a private
right of action for damages only for acts of torture committed in territory
under the jurisdiction of that State Party’. It is open to question, in the ab-
sence of explicit treaty provisions, whether states have an obligation to es-
tablish jurisdiction that enables victims of violations to bring claims for
wrongful acts committed in third countries. Several states and commenta-
tors have opposed such an interpretation of article 14 CAT on the ground
that the obligations of states parties are confined to their jurisdiction unless
otherwise indicated.39 Yet the text of article 14 CAT could equally be read
to apply to all torture victims and a teleological (purposive) interpretation of
the Convention to this effect would be in line with its objective of combat-
ing torture worldwide. The CtAT considered in its General Comment 3 ‘that
the application of article 14 is not limited to victims who were harmed in
the territory of the State party or by or against nationals of the State party
… article 14 requires States parties to ensure that all victims of torture and
ill-treatment are able to access remedy and obtain redress’.40 However, even
where states provide for such jurisdiction, claimants frequently face state
immunity as an often insurmountable barrier to holding states
accountable.41

15.4 The Right to Reparation in International
Humanitarian Law

The right to reparation has a less clear standing in international humanitari-
an law. Article 3 of the Hague Convention (IV) of 1907 stipulates that bel-
ligerents are ‘liable to pay compensation’ for violations of its provisions.
Article 91 of the 1977 Additional Protocol I to the 1949 Geneva Conven-
tions similarly provides that ‘[a] Party to the conflict which violates the pro-



visions of the Conventions or of this Protocol shall, if the case demands, be
liable to pay compensation’. However, there are no provisions in humanitar-
ian law treaties that explicitly stipulate a corresponding individual right.
Nor is there any treaty body tasked with hearing complaints and recom-
mending or awarding reparation. This turns the focus sharply to in-
ternational customary law. Those sceptical of the existence of a right to
reparation under international humanitarian law point to the limited ju-
risprudence.42 The lack of explicit recognition in other sources is also men-
tioned.43 Proponents of such a right argue that international humanitarian
law recognises the duty to provide reparation.44 This has been upheld in the
jurisprudence of several courts, in particular in the Netherlands, Greece and
Italy.45 The ICJ in the Israeli Wall advisory opinion and in DRC v. Uganda
equally ruled that states have to provide reparation – ‘to natural or legal per-
sons’ (Wall case) – for violations of international humanitarian law.46 The
fact that ad hoc claims commissions, such as the UN Compensation Com-
mission (Iraq) and the Eritrea and Ethiopia Claims Commission, are set up
for the benefit of individual victims is referred to as further evidence of the
recognition of the right by the Co-Rapporteur of the International Law As-
sociation’s (ILA) draft declaration of international law principles on com-
pensation for victims of war.47 The inclusion of the right to reparation for
(serious) violations of international humanitarian law in the Basic Principles
and the growing convergence of international human rights law and in-
ternational humanitarian law in international jurisprudence constitute an im-
portant development. However, actual practice is still limited and some
states continue to resist recognising an individual right to reparation for vio-
lations of international humanitarian law.

15.5 The Right to Reparation in International
Criminal Law

International criminal law has traditionally been concerned with the pro-
scription, prosecution and punishment of crimes of international concern.
Victims’ rights were largely ignored until the adoption of the ICC Rome
Statute. The sole provision of the International Criminal Tribunal for the



former Yugoslavia (ICTY) and International Criminal Tribunal for Rwanda
(ICTR) on reparation, rule 106(c) of their respective Rules of Procedure and
Evidence, provides that for the purpose of a claim made in national pro-
ceedings, to which the victims were referred, ‘the judgment of the Tribunal
shall be final and binding as to the criminal responsibility of the convicted
person for such injury’. It very soon became clear that this rule was inade-
quate. Voices calling for the tribunals to play a greater role in awarding
reparation were, in hindsight, prescient but premature.48 It was only con-
certed efforts of international NGO coalitions and a greater willingness to
acknowledge victims and their rights in proceedings that paved the way for
the current ICC regime, which is a milestone as it anchors the right to repa-
ration firmly in international criminal law.

The ICC’s reparation regime differs from that of international human
rights law in some important respects.49 In contrast to violations of human
rights, reparation is not owed by the state but the individual liable for the
commission of international crimes falling within the ICC’s jurisdiction.
The Court may, pursuant to article 75(2) of the Rome Statute, ‘make an or-
der directly against a convicted person specifying appropriate reparation’ or
‘order that the award for reparations be made through the Trust Fund’ for
the victims of crime set up under article 79. The Trust Fund, which relies on
voluntary contributions and fines collected, is an important structure within
the Court’s system. It can provide both financial assistance to victims of
crimes and reparation in respect of a specific case as set out in article 75.
The reparation regime is still at its relatively early stages.50 The Court had
the opportunity to address several important questions in its first ruling on
reparation in the Lubanga case and the subsequent appeal. The Appeals
Chamber stressed the need to distinguish between general principles gov-
erning reparations under article 75(1) and the reparations order in a specific
case.51 It emphasised the importance of holding the offender(s) to account
and found ‘that the legal framework clearly establishes that an order for
reparations has to be issued in all circumstances against the convicted per-
son. When appropriate, such an order for reparations can – in addition – be
made through the Trust Fund.’52 In contrast to the Trial Chamber, the Ap-
peals Chamber held that ‘indigence is not an obstacle to the imposition of
liability for reparations on the convicted person’.53 In the circumstances, it
rejected challenges to the effect that the Trial Chamber should have award-



ed individual reparations, in addition to collective reparations.54 This issue
also featured prominently in the Katanga case55 and can be expected to be a
recurring challenge given the large number of victims typically eligible in
cases before the ICC. In addition, it held that the Trial Chamber must iden-
tify victims and ‘clearly define the harms that result from the crimes for
which the person was convicted’.56 In the Lubanga case, this led the Ap-
peals Chamber to exclude harm resulting from sexual violence from the
scope of reparations as Lubanga had, controversially, not been charged with
relevant crimes.

Only victims who suffer harm as a result of crimes for which a person
has been convicted are eligible. Such harm includes material loss as well as
physical and psychological suffering of direct and indirect victims. Impor-
tantly, if reparations are made to a ‘community’, the ICC must specify eligi-
bility criteria so as not to exceed the scope of the convicted person’s liabili-
ty.57

Reparation under the ICC Rome Statute is owed by the individual and
not the state or other entities, even though the latter may bear responsibility
under international law. This may lead to the individualisation of reparation
and result in discrepancies in cases where state responsibility cannot be es-
tablished in other fora. It also presents considerable practical challenges for
the Court, particularly on how to provide reparation to a large number of
victims of the most serious crimes with limited means available. However,
the challenges also bear considerable potential for the Court and the Trust
Fund to develop the right to reparation in the context of international crimi-
nal law and thereby contribute to further cross-fertilisation in the broader
international law context.58

15.6 The Right to Reparation and Violations by
Non-State Actors

As a general principle, a state is not responsible for violations by NSAs
(who are themselves liable under national law or applicable legal regimes,
such as international criminal law) unless it exercises effective control, col-
ludes, acquiesces (in) or endorses such violations.59 A state will, however,



be responsible for a breach of its positive obligations in respect of acts com-
mitted by NSAs, for example failing to investigate violations such as en-
forced disappearance where the identity of the perpetrators is unknown.60

None the less, there will be situations where NSAs, such as armed groups,
have committed serious violations such as mass rape or killings, but the
state concerned will not incur liability and nor will the victims be able to
obtain reparation from the perpetrators. It is with this constellation in mind
that the Basic Principles exhort states to ‘endeavour to establish national
programmes for reparation and other assistance to victims in the event that
the parties liable for the harm suffered are unable or unwilling to meet their
obligations’.61

15.7 The Right to Reparation for Historical
Injustices and Violations

The fact that international crimes and human rights, including the right to
reparation for their violation, are relatively speaking latecomers to in-
ternational law has thrown up particular challenges in relation to past injus-
tices. Claims for reparation have in this context in particular been made for
slavery and colonialism either as unjust practices in their own right or in re-
lation to specific incidents. Examples of the latter are the massacres of the
Herero by Germany in the first decade of the twentieth century, and various
violations attributed to the British forces in the context of the Mau Mau up-
rising in Kenya during the 1950s.62 Although the documented facts of these
cases appear to support reparation claims, there are a series of legal, policy,
political and practical obstacles to be overcome. The acts committed were
in many instances not recognised as international crimes or human rights
violations at the time so that the law would have to be applied retroactively,
unless national law provides otherwise.63 Even where responsibility of a
particular state can be established, difficulties abound, especially identify-
ing the rights-holders (beneficiaries). This is important if states were to be
designated as recipients of any compensation so as to ensure that the de-
scendants of victims or a people as a whole were to benefit.64 In a notewor-
thy development, the Caribbean Community (CARICOM), in March 2014,



endorsed a ten-point action plan of the CARICOM Reparations Commis-
sion aimed at securing reparations for victims of genocide, slavery, slave
trading and racial apartheid. The plan, directed at former slave-owning na-
tions of Europe, envisages a full formal apology, repatriation of ‘descen-
dants of stolen people’, an indigenous peoples development programme,
development of cultural institutions, alleviating the public health crisis, illit-
eracy eradication, carrying out an African knowledge programme, psycho-
logical rehabilitation, technology transfer and debt cancellation.65 The plan
identifies important components of reparations, such as the official recogni-
tion of the (historical) wrong and financial support for initiatives to redress
legacies of injustice. Its broad reach reflects a holistic approach, but also
illustrates the challenge of establishing a sufficiently clear link between vio-
lations dating back a considerable time and the beneficiaries, as well as ade-
quate forms of reparation.

The 2008 ‘deal’ between Italy and Libya amply demonstrates the polit-
ical dimension of initiatives purporting to address past injuries. Italy’s move
to pay Libya $5 billion and apologise for the damage inflicted during its
colonial rule was widely seen as an opportunity for Italy to strengthen its
strategic relationship with Libya and for the latter to obtain some benefits
and enhance its international standing.66 While remarkable, agreements of
this kind appear to turn colonialism or slavery into a pretext that masks
cruder current interests. It is indeed questionable to what degree, if at all,
they address the nature and legacy of violations and provide acknowledge-
ment and reparation to those whose ancestors suffered or who personally
continue to suffer from the long-term effects of past injustices.



Questions

1. In his critique of the findings of the International Commission
of Inquiry on Darfur, Professor Christian Tomuschat argued
that ‘there is no customary international law rule governing in-
dividual reparation claims’.67 What evidence is there to support
or counter this assertion?
2. Do victims of violations have a right under international law
to bring reparation claims in countries other than where the vio-
lation occurred?
3. Does state practice support the assertion that international
law recognises the right to reparation for serious violations of
international humanitarian law?
4. Can there be a right to reparation against the state where the
violation has been committed by NSAs?
5. Does the current international legal framework provide an
adequate basis for arguing reparation claims for slavery and
colonialism?

15.8 The Notion and Legal Significance of the
Term ‘Victim’

In legal terms, the status of ‘victim’ confers certain entitlements, namely the
right to a remedy and reparation. It is also frequently equated with standing
to bring claims and exercise procedural rights.68 By that token it demarcates
legal boundaries. The term ‘victim’ distinguishes between those whose suf-
fering is recognised as giving rise to the right to reparation, for example
where it results from arbitrary detention, and others whose suffering does
not entail the same legal consequences, as would normally be the case with
persons suffering harm due to economic misfortune or natural disasters. The



notion of victim is associated with suffering and sacrifice. This understand-
ing is reflected in legal definitions of ‘victim’, such as that found in the Ba-
sic Principles and the ICC Rules of Procedure and Evidence, which refers to
persons who suffer harm as a result of a violation of his/her or their rights,
or of having intervened to prevent victimisation (which is particularly im-
portant for human rights defenders).69 Such harm may consist of ‘physical
or mental injury, emotional suffering, economic loss or substantial impair-
ment of … fundamental rights’ (Basic Principles), which may have been
suffered in an individual or collective capacity, as well as by natural and, to
some extent, legal persons.70

Questions

1. What is the legal significance of the term ‘victim’?
2. Does the determination of ‘victim’ status depend on subjec-
tive or objective criteria?

15.9 The Procedural Right to an Effective Remedy

15.9.1 Overview
The right to an effective remedy requires that victims, individually or col-
lectively, are able to have recourse to avenues, be they judicial or otherwise,
capable of redressing the alleged violation as a means of vindicating their
rights. In cases of serious violations a remedy has to be of a judicial
nature.71 This requirement is of particular importance when designing repa-
ration mechanisms that may restrict recourse to courts.72

Available remedies ‘must be “effective” in practice as well as in law, in
particular in the sense that [their] exercise must not be unjustifiably hin-
dered by acts or omissions by the authorities of the respondent State’.73

This formula opens the door for a host of measures that states need to take



in order to ensure the effective exercise of the right to a remedy, a task that
constitutes a challenge for any legal system. Besides granting the right to
pursue claims for violations, states must guarantee and protect the adminis-
tration of justice, including an independent judiciary, without which reme-
dies will not be effective. Equally, it requires the absence of laws and/or ju-
risprudence that hinder the exercise of remedies, such as amnesties or im-
munities that bar the lodging of claims against the individual perpetrators or
the state, or both.74 In addition, statutes of limitation must not be unduly
short as victims often experience displacement, financial hardship, trauma
or other circumstances that prevent them from seeking timely recourse to
available remedies.75 An example of such an unduly short time limit is
Nepal’s Compensation of Torture Act, according to which victims need to
bring a claim within thirty-five days.76 Moreover, the administration of
claims relating to alleged violations must not be subject to undue delays and
the legal system must ensure enforcement of any awards or decisions
made.77 Beyond this, states should take a range of additional steps, as speci-
fied in the Basic Principles. These involve disseminating information about
available remedies and taking measures to minimise inconvenience and pro-
vide protection. They also encompass the provision of assistance and mak-
ing available other legal, diplomatic and consular means, in case of foreign
nationals and stateless persons, so that victims can have effective access to
justice.78 These measures are particularly important in respect of margin-
alised groups or victims such as women in cases of sexual violence, given
that they are often unaware of their rights, impoverished, stigmatised, dis-
criminated against and/or reluctant to exercise their rights in formal set-
tings.79

The right to bring criminal complaints is an integral part of the right to
an effective remedy. In practice, however, victims of human rights viola-
tions frequently encounter obstacles that hamper their right to pursue com-
plaints effectively. To counter this, states have to put in place an effective
legal and institutional framework with a view to investigating violations,
which includes the establishment of effective oversight bodies. Conversely,
states shall not take measures incompatible with their obligation to investi-
gate serious violations effectively, such as amnesties, immunities and/or un-
reasonably short statutes of limitation.80 There is often a close nexus be-
tween the two sets of remedies. The prospect of pursuing civil remedies and



obtaining reparation is in many countries dependent on a criminal convic-
tion, either by law or in practice. Where impunity is rife victims of viola-
tions are effectively deprived of any effective remedies. It is for this reason
that victims should be able to pursue civil claims independently, and irre-
spective of the outcome of criminal proceedings, to ensure at least a mea-
sure of justice.

15.9.2 The Nexus between Civil and Criminal Proceedings:
Rajapakse v. Sri Lanka

Mr Rajapakse, who claimed that he had suffered torture at the hands of the
Sri Lankan police in April 2002, filed a fundamental rights petition before
the Sri Lankan Supreme Court in May 2002.81 The hearings before the
Supreme Court had been repeatedly postponed up to the point when the
HRCtee decided the case in March 2005:

The Committee observes that, as the delay in the author’s fundamental
rights application to the Supreme Court is dependent upon the
determination of the High Court [criminal] case, the delay in
determining the latter is relevant for its assessment of whether the
author’s rights under the Covenant were violated. It notes the State
party’s argument that the author is currently availing himself of
domestic remedies. The Committee observes that the criminal
investigation was not initiated by the Attorney-General until over three
months after the incident, despite the fact that the author had to be
hospitalised, was unconscious for 15 days, and had a medical report
describing his injuries, which was presented to the Magistrates Court
on 17 May 2002.82

The HRCtee went on to find a violation of article 2(3) in connection with
article 7 ICCPR:

Under article 2, paragraph 3, the State party has an obligation to ensure
that remedies are effective. Expedition and effectiveness are
particularly important in the adjudication of cases involving torture.



The general information provided by the State party on the workload
of the domestic courts would appear to indicate that the High Court
proceedings and, thus, the author’s Supreme Court fundamental rights
case will not be determined for some time. The Committee considers
that the State party may not avoid its responsibilities under the
Covenant with the argument that the domestic courts are dealing with
the matter, when it is clear that the remedies relied upon by the State
party have been prolonged and would appear to be ineffective.83

15.9.3 The Right to Property, and the Choice between Investment
Arbitration and Human Rights Avenues

In some cases, the subject matter of a human rights violation may also be
classified as a civil deprivation or breach of a contractual or other obliga-
tion. Both outcomes are unlawful and the entity deprived of its entitlement
may seek reparation. Let us assume that a foreign company (an investor)
has its assets expropriated in the host state, whether directly or indirectly
(for example, through discriminatory, hostile, taxes), whose only purpose is
to make its operations non-profitable. Such an outcome violates the
investor’s right to property and the prohibition against discrimination (hu-
man right violations), but at the same time it constitutes unlawful expropria-
tion under international law. The investor may seek remedies on the basis of
the customary nature of the prohibition against unlawful expropriation or as
a result of a multilateral or bilateral treaty, but equally he or she may seek
remedies arising from a pertinent human rights treaty (deprivation of the
right to property). Which is the more preferable option? Investment arbitra-
tion is more predictable because the various investor rights and guarantees
are spelt out in detail in treaties, domestic laws and contracts and there is no
need to exhaust local remedies.84 Besides investment arbitration, such as
under the International Centre for the Settlement of Investment Disputes
(ICSID), expropriation claims have also been resolved by inter-state com-
missions, as is the case with the ongoing work of the Iran–US Claims Tri-
bunal. In situations where the victim is not foreign, he or she has no access
to investment arbitration, despite the fact that the same conduct would have
amounted to a violation under international law if committed against a for-
eign investor. In the situation at hand, the victim may seek reparation



through human rights or similar85 mechanisms, after exhausting local
remedies.

In the Yukos case tax assessments made against the company in 2004
for the year 2000 fell outside a three-year statutory time-bar set out in Arti-
cle 113 of the Russian Tax Code,86 but because the tax assessments for the
year 2000 were subject to criminal proceedings a 14 July 2005 decision by
Russia’s Constitutional Court changed the interpretation of the rules on
statutory time limits to tax assessments.87 The Russian authorities made use
of attachment, seizure and freezing orders for the enforcement of Yukos’s
tax debt,88 leading to the auction of the company’s main production unit
(OAO Yuganskneftegaz (YNG)) in bankruptcy proceedings, ultimately sold
at a low price to a sham bidder.89 The ECtHR found that the Russian au-
thorities lacked flexibility in their enforcement of the tax debt90 and ‘given
the pace of the enforcement proceedings, the obligation to pay the full en-
forcement fee and the authorities’ failure to take proper account of the con-
sequences of their actions’, it also held that that the ‘domestic authorities
failed to strike a fair balance between the legitimate aims sought and the
measures employed’.91 The ECtHR found a violation of article 6 ECHR
(right to a fair trial) and article 1 of Protocol I (right to property). By mid-
2015 Russia seemed intent on not satisfying the award of 1.8 billion euros
awarded by the ECtHR.

Overall, foreign investors do not prefer human rights mechanisms over
investment arbitration and find no compelling reason to employ human
rights arguments before investment tribunals.92 This strategy is further justi-
fied by the fact that if human rights arguments are introduced by investors
they will equally have to be admitted for the host states, which possess a
much more compelling resonance, particularly as regards the obligation of
the state to uphold and protect socio-economic rights that are contrary to
their foreign direct investment (FDI) obligations.



Question

1. Why are non-judicial remedies considered inadequate in cases
of serious violations of human rights?

15.10 The Substantive Right to Reparation

15.10.1 State Responsibility
Under the rules of state responsibility states have a secondary duty in case
of a breach to cease the illegal conduct, offer assurances of non-repetition
and ‘to make full reparation for the injury caused by the internationally
wrongful act’.93 Such reparation ‘shall take the form of restitution, compen-
sation and satisfaction, either singly or in combination’.94 These rules pro-
vide the broader legal framework within which the right to reparation for
violations of human rights and humanitarian law has developed.

15.10.2 Liability

In a typical case, violations are committed by individual officials acting on
behalf of the state (see 15.6 above for violations committed by NSAs). This
constellation gives rise to questions about the nature of liability of the of-
fending individual and the state and the relationship between the two. Some
legal systems provide for the primary if not sole liability of the individual
official responsible.95 This may be justified by arguing that the state (and
the taxpayer) should not be burdened with expenses incurred because of the
wrongdoing of its officials. The prospect of having to pay substantial
amounts of reparation personally can also act as a deterrent for individual
officials and thus have a preventive effect. The rationale for such individual
liability is sound. However, the rule is disadvantageous to victims claiming
reparation because individual officials are often not in a position to pay sub-



stantial compensation or may evade personal responsibility. The focus on
individual liability also obscures the ultimate responsibility of the state on
whose behalf individual officials act. A system that provides for primary
state liability or vicarious liability is therefore better suited to address these
concerns as it enables a victim of a violation to have recourse against the
state. At the same time, the state would be entitled to claim back any repa-
ration made from the individual official(s) concerned.96

15.10.3 Standard of Reparation

The Basic Principles speak of ‘full and effective’ reparation. If read in the
light of the qualifying clause ‘as appropriate and proportional to the gravity
of the violation and the circumstances of each case’, it is clear that the stan-
dards provide states, adjudicative and other bodies with some latitude in de-
termining reparation. This contextual nature of reparation is equally evident
in the provisions vesting regional courts with discretionary power to award
reparation.97 The potential for arbitrariness of awards is in theory circum-
scribed by qualifying standards: reparation should as a general rule reflect
the seriousness of the violation and be such that the violation is remedied as
much as possible in the circumstances. They are also key principles safe-
guarding against inappropriate awards. Reparation should be victim-orient-
ed and non-discriminatory, which has important implications for gender di-
mensions and reparation that need to be taken into consideration by courts
and other bodies.98

15.10.4 Forms of Reparation

Reparation is often equated and confused with compensation. Such a nar-
row view is misleading notwithstanding the undeniable importance of com-
pensation. It ignores the distinctive but interrelated functions that the vari-
ous forms of reparation may serve. A victim of a violation will need the fi-
nancial means and access to services to cope with the harm suffered. He,
she or they will also seek to restore the dignity and integrity infringed by
the violation, which typically calls for acknowledgement of the wrongdoing
and sanctions against the perpetrators.99 Furthermore, victims and society



as a whole have an interest in seeking prevention of similar violations,
which requires measures aimed at non-repetition. The various forms of
reparation can be distinguished into material and non-material (moral), re-
medial and preventive measures of an individual or collective nature. These
distinctions can help to conceptualise the types and functions of reparation
measures but should not distract from a broader understanding of reparation
as a process and outcome that is both holistic and responsive to context.
These considerations are reflected in the Basic Principles that recognise five
forms of reparation, namely restitution, compensation, rehabilitation, satis-
faction and guarantees of non-repetition.

15.10.5 Restitution

Restitution is the classic form of reparation. Where restitution is feasible,
namely where the harm inflicted by the violation can still be reversed, it
may be sufficient to remedy a violation, together with an acknowledgement
of wrongdoing (and/or compensation for any irreversible harm suffered).
Restitution may consist in particular of the following measures:

1. restoration of liberty (release): where individuals have been arbitrar-
ily detained (or wrongfully convicted, in which case the appropriate
remedy may be either release or a retrial), such as in the ECtHR land-
mark case of Assanidze v. Georgia100 and in the IACtHR case of
Loayza Tamayo v. Peru.101 As states have a primary duty to cease on-
going violations, remedial measures taken in such instances may strict-
ly speaking not be classified as reparation. However, measures taken to
end ongoing violations such as arbitrary detention serve a dual pur-
pose, namely cessation and undoing a wrong, and are for this reason
frequently included as forms of reparation;
2. restoration of employment: where political opponents have been de-
prived of their employment rights, such as for example during the dic-
tatorships in Argentina and Chile, or workers have been dismissed in
violation of their rights, such as in Baena Ricardo v. Panama;102

3. restoration of identity and citizenship: where citizens have been ex-
pelled and/or stripped of their citizenship, for example in Modise v.



Botswana;103

4. expunging of public records: where individuals have been convicted
in violation of their rights, for example a journalist for defamation in
Tristán Donoso v. Panama;104

5. return to one’s place of residence: where individuals and groups of
persons have been forcibly displaced, for example in Darfur, Sudan,
since 2002;105

6. return of property: where property has been expropriated or seized,
for example in Papamichalopoulos v. Greece.106 Restitution and/or
compensation – where return of property is not feasible – for violations
of the right to property are particularly important in former communist
countries, as evident in the cases of Brumărescu v. Romania and Bro-
niowski v. Poland,107 as well as in Bosnia and Herzegovina and Koso-
vo;108

7. guaranteeing indigenous peoples’ ownership of their land, for exam-
ple by return of the territory, protection and granting title in Xákmok
Kásek Indigenous Community v. Paraguay.109

15.10.6 Compensation

Compensation is in practice one of the most important forms of reparation.
It is often seemingly taken for granted that compensation is beneficial and
in the interest of victims, particularly where it provides the means to ad-
dress the adverse consequences of violations. In economic terms, compen-
sation makes violations costly for the perpetrators and may have a deterrent
effect. However, victims often see compensation as an insufficient form of
reparation where it is not accompanied by acknowledgement and/or ac-
countability. Moreover, even where compensation is paid, the amount of
compensation is frequently contested and perceived to be inadequate.

15.10.7 Types of Damages



The components of compensation are similar to what is familiar in most do-
mestic legal systems and can be said to constitute general principles of law.
Compensation includes any economically assessable damages, comprising
both material (pecuniary) and moral (non-pecuniary) damages. Material
damages include, as specified in the Basic Principles: lost opportunities (in-
cluding employment, education and social benefits); loss of earnings (in-
cluding loss of earning potential); and costs required for legal or expert as-
sistance, medicine and medical services, as well as psychological and social
services. Non-material loss or moral damages are meant to compensate for
harm, pain and suffering, including mental anguish, humiliation and a sense
of injustice.

Punitive or exemplary damages known in particular in Anglo-Ameri-
can jurisprudence have not been expressly recognised by regional or in-
ternational treaty bodies or courts.110 Such damages, which go beyond com-
pensating the actual damage caused, are meant to express the public con-
demnation of the violation and to have a punitive and deterrent effect. The
award of such damages does not neatly fit into the paradigm of repairing the
actual damage caused reflected in traditional notions of state
responsibility.111 In addition, if bodies were to openly follow such practice
it could be expected to meet considerable resistance from states parties.
None the less, as emphasised in the concurring opinion of Judge Pinto de
Albuquerque, joined by Judge Vučinić in Cyprus v. Turkey, ‘the existence
of punitive or exemplary damages under the Convention is a fact in the
Court’s practice’ and such damages ‘are acknowledged in international
practice and law’.112 Clearly, punitive damages can be of symbolic and
practical value as policy-oriented jurisprudence. In their concurring opin-
ion, the two judges argued that such damages are essential under the ECHR
‘in at least three cases: (1) gross violations of human rights … (2) pro-
longed, deliberate non-compliance with a judgment of the Court …; and (3)
the severe curtailment, or threat thereof, of the applicant’s human rights
with the purpose of avoiding, impairing or restricting his or her access to
the Court as well as the Court’s access to the applicant.’113

The general principles governing the award of compensation are well-
developed in national, regional and international jurisprudence. However,
determining the amount of compensation is still fraught with difficulties.
This amount is highly charged. As the ‘bottom line’ it expresses the adju-



dicative body’s valuation of the violation. It quantifies the suffering of the
victim(s) and specifies the sum payable by the state. The ECtHR, the IAC-
tHR and the ACtHPR are the regional human rights courts that have award-
ed specific amounts of compensation for both pecuniary and non-pecuniary
harm.114 The ECtHR and IACtHR have awarded material damages on an
equitable basis where the applicants provided sufficient proof that costs or
losses had been, or would be, incurred as a result of the violation. Moral
damages have been awarded in particular for serious violations in respect of
which a presumption applies that they cause harm and suffering.115 In deter-
mining quantum, courts have utilised factors such as the degree of suffer-
ing, the egregiousness of the violation(s), the number of violations, as well
as the characteristics (for example, vulnerable children) and conduct of the
parties concerned.116

It is difficult to quantify specific types of violations, but the awards
rendered provide an indication of the amounts commonly granted.117 The
ICJ, in its first judgment of this kind, awarded compensation for material
and non-material injury for arbitrary detention and unlawful expulsion in
Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the
Congo).118 Treaty bodies such as the HRCtee have consistently held that
respondent states parties responsible for violations should pay compensa-
tion without, however, specifying an amount.119 Effectively, this practice
refers the claimant back to the national system or a negotiated settlement,
which has hampered enforcement of ‘awards’.120 For their part, most na-
tional legal systems and jurisprudence recognise at least some right of vic-
tims to claim compensation for human rights violations. However, practice
differs widely. Deficient legislation, lack of compensation for non-pecu-
niary harm, small amounts of compensation and the difficulty of enforce-
ment are some of the key challenges encountered by victims.121

15.10.8 Proyecto de Vida Loayza Tamayo Peru :v.

The case of Loayza Tamayo illustrates starkly the personal consequences of
serious violations which led the IACtHR to develop ‘loss of enjoyment of
life’ (proyecto de vida – ‘life plan’) as a further category of reparation:122



She [Loayza Tamayo] has degrees in education and in social work. Pri-
or to her detention, she was a law student and had taken a number of acade-
mic courses and seminars. She was 36 years old at the time of her detention.
At the time of her detention on February 6, 1993, she was living with her
children … [and] was working at José Gabriel Condorcanqui High School,
where her area of specialization was history … She was definitively re-
moved from her post on May 29, 1993, on the grounds that she had aban-
doned her post without just cause. At the time of her detention, she was
working at the National School of Dramatic Arts …[and] at the School of
Management of the Universidad de San Martín de Porres … At the time she
was detained she was in the process of building a house … During her de-
tention and up to the present, she has received a monthly pension from the
Ministry of Health. During her incarceration, and as a consequence of the
cruel, inhuman and degrading punishment to which she was subjected, she
suffered serious health problems, treatment of which necessitated outlays of
an unspecified amount, all paid by her next of kin. Her confinement brought
on severe physical and psychological health disorders; some may be re-
lieved with prolonged therapy, although others may be irreversible. [After
her release] [s]he filed several of [sic] requests to be reinstated in her former
posts … The outcome of these requests is unknown. She now resides in the
city of Santiago, Chile, is not working, and is undergoing medical treatment
financed by ‘FASIC.’ The so-called ‘life plan’ deals with the full self-actu-
alisation of the person concerned and takes account of her calling in life,
her particular circumstances, her potentialities, and her ambitions, thus per-
mitting her to set for herself, in a reasonable manner, specific goals, and to
attain those goals.

The IACtHR found that the violations of Ms Loayza Tamayo’s human
rights caused grave damage to her ‘life plan’. However, it concluded that:

neither case law nor doctrine has evolved to the point where
acknowledgment of damage to a life plan can be translated into
economic terms. Hence, the Court is refraining from quantifying it. It
notes, however, that the victim’s recourse to international tribunals and
issuance of the corresponding judgment constitute some measure of
satisfaction for damages of these kinds.



The category of proyecto de vida, or life plan, which appears to have
been conceived as being non-pecuniary in nature,123 has attracted consider-
able interest but also reservations, as it is viewed as unduly broadening the
reach of compensation.124 The proyecto de vida certainly bears the potential
to contribute to a more holistic understanding of the need to address the in-
tangible long-term effects of harm caused by serious violations.125

Points to Consider

1. What role can the proyecto de vida play in developing the
concept of reparation so as to be responsive to the nature of
violations?
2. Can it be translated into something more tangible within
the accepted legal framework of the elements of
compensation?

15.10.9 Should Previous Conduct be Taken into Consideration
when Awarding Compensation?

Individuals who become victims may, prior to the violation, have acted in a
way seen as repugnant. This raises the vexing question whether such con-
duct justifies the denial of compensation. In McCann v. United Kingdom,
for example, the ECtHR decided not to award compensation for a violation
of the right to life to the relatives of three suspected IRA operatives who
had planned a terrorist attack in Gibraltar but were confronted and killed by
British forces.126 National legal systems (in law, jurisprudence and compen-
sation schemes) recognise that no one should benefit from a situation
brought about by him- or herself.127 This is reflected in article 8 of the Eu-
ropean Convention on the Compensation of Victims of Violent Crimes,
which stipulates that compensation may be reduced or refused on account
of the victim’s conduct, his or her involvement in violent or organised



crimes or where it would be contrary to a sense of justice or to public poli-
cy.128 However, there are no explicit provisions in any human rights treaties
or instruments that rule out the award of compensation on account of previ-
ous conduct or public policy considerations. Not awarding compensation in
such instances is problematic as it invokes the notion of an ‘undeserving
victim’ and seems indirectly to validate a serious violation by not attaching
pecuniary consequences to it. This is questionable from a policy perspective
since the payment of compensation for human rights violations can also
have a deterrent impact. Adjusting the amount of compensation may in ex-
ceptional circumstances be contemplated where the victim has directly con-
tributed to a violation through his or her criminal and harmful conduct.
However, this rationale should not be applicable in cases of absolute rights,
such as the prohibition of torture, where no circumstances can justify a
breach, and policy considerations weigh generally in favour of awarding
adequate compensation for harm suffered.

15.10.10 Rehabilitation

The right to rehabilitation, which is recognised in several human rights
treaties,129 addresses the multifaceted rehabilitative needs of victims caused
by violations. Rehabilitation, which should be holistic and victim-centred,
‘seeks to enable the maximum possible self-sufficiency and function for the
individual concerned, and may involve adjustments to the person’s physical
and social environment’.130 Its aim is ‘to restore, as far as possible, [the vic-
tim’s] independence, physical, mental, social and vocational ability; and
full inclusion and participation in society’.131 According to the Basic Prin-
ciples, ‘[r]ehabilitation should include medical and psychological care as
well as legal and social services’. The state or others liable can provide such
care and services either in kind or through money that enables victims to
access rehabilitation. Rehabilitation appears to be most valuable if con-
strued as an obligation of the state to establish and maintain a system that
provides facilities and enables victims to access relevant services (on a pri-
ority basis where appropriate).132 In national practice, provision and access
to rehabilitation services are often either based on statutory schemes for vic-
tims of crimes or have been part of efforts to address the legacy of viola-



tions in transitional justice contexts.133 However, practice is largely ad hoc,
which may also be attributed to the lack of attention to detail and effective
implementation of the right to rehabilitation in the practice of treaty bodies
and NGO advocacy. CtAT’s General Comment on article 14 CAT provided
an important opportunity to address the multiple questions surrounding the
nature, content and implementation of the right to rehabilitation.134

15.10.11 Satisfaction

The term satisfaction encompasses a plethora of largely symbolic measures.
It also includes key components of justice, such as public acknowledge-
ment, truth and accountability. Satisfaction is a recognised term of art in the
draft articles on state responsibility,135 the ECHR, which may include com-
pensation or simply consist of a declaratory judgment finding a breach,136

and the Basic Principles, with the latter being broadest in scope.137

Cessation of violations denotes measures taken to stop ongoing viola-
tions, such as refraining from exposing a detainee to inhuman detention
conditions. Such measures correspond to states’ primary obligations to re-
spect rights and prevent violations, which raises the question whether they
can or should be classified as reparation.138

Acknowledgement denotes accepting responsibility for the wrong
done, which can take various forms, such as a public statement, or a decla-
ration, including in the course of judicial proceedings, as in several cases
before the IACtHR.139 The acceptance of responsibility should also be re-
flected in official accounts of events, including in schoolbooks where appro-
priate. Acknowledgement serves an important function in ‘setting the public
record straight’, and thereby vindicating victims. It also acts as factual evi-
dence that can be used to counter claims that certain violations never hap-
pened, for example the Holocaust.

Apologies are a related though conceptually distinct form of repara-
tion.140 They combine acknowledgement with an expression of remorse
over someone’s acts or omissions. Apologies have arguably been neglected
as a form of reparation. This may be attributed to concerns over how gen-
uine they are (although there are significant cultural differences – in Japan,
for example, the inherent submission of making an apology may be consid-



ered sufficient, whereas in Western countries greater emphasis is placed on
the correspondence of the expression with the thinking and feelings of the
person making the apology). There is also concern over whether a person
can be judicially forced to apologise. However, the IACtHR has developed
a jurisprudence of ordering states to apologise for violations.141 Apologies
to victims have also featured in official responses to violations in times of
or following political transition.142 This is a welcome development as
apologies can constitute an important symbolic measure for victims and
serve goals of restorative justice.

Truth is an integral part of acknowledgement, but also a component of
reparation in its own right. The IACtHR, as well as other international bod-
ies and instruments, has recognised a distinctive right to truth, in particular
in cases of enforced disappearances and extrajudicial killings.143 The EC-
tHR has also referred to the right to truth in its recent jurisprudence.144 This
right entitles relatives to be informed about the fate and whereabouts of the
victim(s), or their remains. It also encompasses access to factual and other
relevant information concerning the violation, including archives.

Satisfaction comprises ‘judicial and administrative sanctions against
the persons liable for the violations’.145 This category corresponds to the
duty of states to investigate, prosecute and punish those responsible for seri-
ous violations.146 Criminal accountability of the perpetrators is constitutive
of adequate reparation, particularly in cases of gross violations.147 Its oppo-
site, i.e. impunity, leaves an important component of justice unaddressed
and is prone to contribute to the perpetuation of violations.

Commemoration in the form of museums, plaques, naming streets after
victims, ceremonies or educational materials combines elements of main-
taining a public record of events with a recognition and restoration of the
dignity of victims. Such symbolic measures form an integral part of the ju-
risprudence of the IACtHR.148 They play an important role in affirming
both the suffering and humanity of the victims and in empowering them to
(re-)claim their place in society.

15.10.12 Guarantees of Non-repetition



Guarantees of non-repetition include measures such as protection, but large-
ly denote a range of forward-looking measures that typically go beyond the
individual case at hand and seek to prevent the recurrence of certain viola-
tions, particularly by bringing about systemic changes. The measures identi-
fied in the Basic Principles draw on rule of law components aimed at
strengthening the independence of the judiciary as well as legislative and
institutional reforms, especially of law-enforcement agencies, with a view
to ensuring observance of international standards.

15.10.13 Reparation for the Violation of Collective Rights:
Saramaka People v. Suriname

Providing compensation to groups of victims, be it for violations of collec-
tive rights or mass violations, presents a unique challenge for human rights
treaty bodies. In cases of collective rights violations, such as the rights of
indigenous peoples, the IACtHR has awarded collective damages in the
form of a lump sum payable to a development fund for the benefit of the
group concerned149 or directly to the group.150 It has also ordered other col-
lective measures of reparation, such as a housing programme and develop-
ment programmes for communities whose members had been massacred.151

Where a number of individuals have suffered similar violations, in-
ternational compensation commissions, mass claims adjudication and the
IACtHR have used categories of victims entitled to fixed amounts for cer-
tain types of violation.152 The IACtHR has also awarded measures benefit-
ing the members of targeted groups or communities in such cases.153

In Saramaka People v. Suriname,154 the IACtHR found that Suriname
had, by granting logging concessions to companies on Saramaka land, vio-
lated the rights of the Saramaka people, a tribal group, to judicial protection
against violations of their right to property. The Court made a number of
important findings on reparation: The group (Saramaka people) itself was
entitled to compensation. The members of the community are the ‘injured
party’ and ‘beneficiaries of the collective forms of reparation’. Awards are
for the benefit of the entire group. These include funds to provide ‘educa-
tional, housing, agricultural, and health projects, as well as to provide elec-
tricity and drinking water’ for the benefit of the community. Awards are



made through trust funds. Three parties, namely representatives from each
party and a third party agreed upon, are to decide about the use of the trust
fund. This set-up was chosen to encourage parties to agree on the mode of
implementation,155 but was changed in later jurisprudence so as to provide
a greater degree of autonomy to recipients.

Points to Consider

1. What are the challenges of poviding reparation for collec-
tive rights?
2. How satisfactorily has the IACtHR dealt with these
challenges?

15.10.14 A Brief Assessment and Outlook

The adoption of the Basic Principles, the jurisprudence of national, regional
and international bodies, particularly the IACtHR, as well as the work of
individual experts, NGOs and victims movements worldwide have con-
tributed to a better understanding of reparation and have strengthened the
right of victims. However, several grey and under-developed areas remain.
These apply in particular to adequate forms of reparation for violations of
economic, social and cultural rights,156 collective rights,157 as well as a
greater awareness of the gender dimensions of reparation.158 One of the
most serious challenges facing national systems as well as regional and in-
ternational bodies is how to provide adequate reparation in instances of
mass violations involving a large number of victims.159



Questions

1. Should the state be responsible for paying reparation for the
criminal conduct (such as rape in custody) of its officials?
2. What understanding of reparation has motivated victims to
reject compensation, particularly the offer of money to settle a
case in return for dropping all claims and complaints?
3. How does reparation tackle impunity?

15.11 The Double-Edged Sword of Victims’
Politics

The status of ‘victim’ has gained prominence in political debates, where it
has become a marker of identity and competing claims for public recogni-
tion and reparation.160 The use of the term may in this context become a
tactical weapon of choice, particularly to enhance the apparent legitimacy
of claims. In this way, it puts the onus on governments or other entities to
explain why they deny or neglect rights and/or contribute to ‘victimisation’.
The importance of the status of victim, both in terms of being entitled to
reparation and having one’s suffering recognised by society, is particularly
apparent where groups of victims are excluded altogether. For example, the
victims of systemic injustices of a collective nature characteristic of the per-
vasive regime of apartheid were not recognised in South Africa’s official
dealing with the past, in contrast to (individualised) victims of discrete
gross violations.161 Exploitation and poverty are often not portrayed in
terms of violations, victim status, rights and remedies, but characterised as
economic or societal ills.162 Such categorisation may result in charitable or
humanitarian intervention that alleviates the suffering but will frequently
have little effect on the status quo. Seizing victim status becomes, against
this background, a highly politicised undertaking, with those who are able



to influence the granting or denial of such status often acting as gatekeepers
in public debates.

Referring to oneself or one’s group as victims can be a means of stak-
ing claims in the course of debates about who should be entitled to repara-
tion: ‘I am/We are deserving of justice and reparation (but you/others
aren’t).’ This may give rise to competition between victims of violations
where one group of victims sees itself as more deserving than others (or the
only group worthy of reparation). This applies in particular to those who
suffered particularly egregious violations, such as torture, compared to, for
example, ‘mere’ short-term wrongful imprisonment, and groups that have
been specifically targeted. In the context of post-atrocity or conflict situa-
tions, such as in Rwanda or the Democratic Republic of the Congo, the pub-
lic may find it difficult to understand why the legal status of victim attaches
to certain ‘violations’ but not other forms of violence and/or hardship, as
many people will have suffered and feel aggrieved in these
circumstances.163 Devising reparation programmes that do justice to the
myriad forms of victimisation is therefore extremely challenging following
a conflict or mass violations. In practice, this has often resulted in collective
forms of reparation, such as building schools that may, however, be barely
distinguishable from development measures and thereby defeat the purpose
of reparation.164

The portrayal of suffering and representation of victims have raised
concerns. The word ‘victim’ often carries negative connotations of passivi-
ty, helplessness and suffering. Describing someone as a victim or a group of
persons as victims can therefore be seen as a form of labelling, confining
those concerned into a bounded and static societal straitjacket, which ig-
nores individuality and agency.165 Notably, individuals who have suffered
violations such as torture often prefer to refer to themselves as survivors.
The difference in meaning and in connotation of such a term is apparent.
However, there are limitations to its use in all circumstances. The term sur-
vivor implies that the violation was life-threatening, either actually or sym-
bolically (as a fundamental attack on the personality of the victim), which
will not necessarily apply to all violations (such as forms of arbitrary arrest
and detention). Moreover, some individuals will not survive violations, such
as extrajudicial killings or enforced disappearance. As a legal category, it
may therefore be preferable to retain the use of the term victim as shorthand



for ‘anyone who suffered harm as a result of a violation of his/her/their
right(s)’. A plethora of people, in particular human rights defenders, speak
about or on behalf of ‘victims’ and use the experience of suffering to pursue
advocacy or other purposes. While this is often done with the best of inten-
tions, the spectacle of suffering may easily be exploited. It also carries the
risk of viewing and portraying victims as passive objects and of simultane-
ously appropriating their suffering and stifling their agency.166 Such an ap-
proach has been criticised for overly focusing on protection, and the depen-
dency it entails, instead of focusing on true democracy and freedom.167 Vic-
timisation rhetoric has been called a tragedy which resurrects the ‘native’
subject in international/post-colonial feminist legal politics that focus on
violence against women.168 Victims’ advocacy is also bound to create an
unequal power relationship between those claiming to be able to alleviate
and/or help to remedy the suffering and the individuals or groups portrayed
as victims.169 However, this risk can be mitigated through the involvement
of victims. Many human rights organisations or movements are founded or
actively supported by individuals who have themselves suffered violations,
and often engage them in their work. The degree to which any individual or
organisation speaking on behalf of victims actually has such direct links and
mutual channels of communication is therefore an important yardstick of
legitimacy.

A highly problematic aspect of victims’ politics is its use as licence to
justify violations. Such charges have been levelled against Israel and Rwan-
da, for example, and are by necessity highly contentious and fraught with
difficulties. The perception of one’s own victim status may have two conse-
quences in this context. It may underpin a collectively shared fear, whether
objectively justified or not, that a repetition or similar violations as the ones
which caused the original victimisation may recur. This may result in an un-
compromising outlook, militarisation and the willingness to use excessive
force or legitimise human rights violations.170 The victim status may also
become the founding myth, raison d’être and legitimising factor of a state
or a regime. This may be used to enshrine the latter’s pre-eminence in na-
tional politics and provide justification for repression. It may also serve as a
tool for neutralising political opposition that is portrayed as pursuing the
agenda of the erstwhile perpetrators even where it formulates legitimate de-
mands or grievances.171



This brief review of the notion and broader debates surrounding the
politics of victimhood demonstrates that the term ‘victim’ is by no means
unproblematic. Using it requires awareness and caution, and its use in any
given context should be subject to critical interrogation as to its appropriate-
ness and the motives of the user(s) for doing so.

15.12 Negotiating, Litigating and Administering
Reparations: Experiences From The Holocaust

and World War II Reparations
Reparation costs money. In instances of mass violations, the overall amount
of compensation in question is by definition substantial. It is for this plain
truth that states (and others) are frequently reluctant to provide reparation of
their own will. The question of reparation becomes in these circumstances
often a highly politicised process. It depends on the influence, standing and
efficiency of victims, and/or their advocates, the availability of effective le-
gal avenues or other mechanisms, and a variety of factors that may persuade
the state or others concerned that providing reparation is the right thing to
do and/or in their best interest.

The Holocaust and World War II reparations are arguably the most in-
structive example given their scope and time span. The question of pay-
ments for victims came to the fore in the late 1940s. Many Jewish organisa-
tions claimed compensation and restitution as ‘a small measure of justice
for Jewish victims of Nazi persecution’.172 The Federal Republic of Ger-
many, for its part, had a political interest in gaining legitimacy by showing
its willingness to bear responsibility, which was viewed as a precondition
for becoming accepted by other Western states and others. However, the
proposals made led to fierce opposition in Israel. Compensation was seen as
blood money that denigrates the suffering of the victims, the Holocaust be-
ing such an unimaginable crime that it could never be compensated for in
monetary terms. Significantly, even those Jewish survivors in favour of
compensation used the word Shilumim, i.e. recompense, instead of the term
reparations (Wiedergutmachung) favoured by Germany. In the end, after in-
tense negotiations, Israel and Germany reached an agreement in 1952 that



paved the way for the payment of tens of billions of German marks over the
next decades.173 Since then, three important challenges have resurfaced fre-
quently. Who should be covered by reparations? How should reparations be
administered? And, can the forms of reparations available ever do justice to
survivors and victims?

The official reparation schemes had significant omissions. One of the
most glaring was the fact that many victims of slave labour and forced
labour174 had not received reparations and that some of the main beneficia-
ries thereof, in particular German companies, had not been held account-
able. The victims of these violations and organisations working on their be-
half, particularly the Conference on Jewish Material Claims Against Ger-
many, employed a variety of strategies. They sought to negotiate terms with
the German government and to persuade the relevant industries to provide
compensation. This was complemented by resort to class action suits in the
USA, i.e. legal action brought on behalf of a large number of victims who
claim to have suffered common or similar harm, aimed at reaching a settle-
ment for the benefit of all victims. In the Swiss settlement case,175 ‘[Judge
Koman] encouraged and actively participated in settlement negotiations,
thereby facilitating the historic agreement that resolved the lawsuits and
created the $1.25 billion settlement’.176 A combination of factors, including
international advocacy, political developments in Germany, the USA and
Eastern Europe in the 1990s, and the threat of adverse judgments and con-
sequences for the German companies that had benefited from slave/forced
labour, provided the impetus for negotiations that resulted in the setting up
of a foundation to compensate the victims of these violations.177 Important-
ly, the payment of compensation was accompanied by an official note of
apology from the German President, thus making acknowledgement an in-
tegral part of the reparations programme.

The setting up of reparations schemes resulting from advocacy, litiga-
tion and negotiations constituted an important victory for the individuals
and organisations involved. However, legal and practical challenges in ad-
ministering these reparations abound. How is an eighty-year-old woman liv-
ing in an isolated part of the Ukraine to find out about the forced labour
reparations programme? How can she prove that she was subjected to
forced labour if she lost all her documents in the aftermath of the war? How
does one calculate adequate compensation for her, if she was not only



forcibly made to perform factory work, but was also repeatedly raped by
her ‘employers’? Those responsible for administering reparation pro-
grammes tend to utilise a number of techniques to address these challenges.
These include outreach, adequate time for submission of applications, re-
laxed standards of proof and standardised claims according to categories of
violations. These techniques are used to enable as many genuine victims as
possible to benefit from the scheme within a realistic time frame. By their
nature, these techniques are developed and applied to respond to the exigen-
cies of the situation concerned. This means that there is often an experimen-
tal element to their use. Nevertheless, over time, individuals and organisa-
tions have developed considerable expertise and means to administer repa-
ration schemes that address some if not all of the challenges.178

Ultimately, a reparations scheme must go beyond efficient administra-
tion. Its success will in large part depend on its ability to provide reparation
that is meaningful in a victim-oriented manner. This includes the role of the
victim, the procedure applied and the form of reparation provided. All too
often, victims have become disillusioned with bureaucratic schemes that are
seen as insensitive to their experience. This is articulated in a lawyer’s ac-
count of the administration of the German reparations laws of 1965:No one
bothered to restore the survivor’s dignity. On the contrary, the procedures
inherent in some of the paragraphs of the [German] Restitution Laws, inflict
indignities upon the claimants while at the same time German authorities
are elevated to the status of superior beings who adjudge the claimant’s ve-
racity and honesty and classify them in accordance with the degree of their
damage … To receive payments, often sorely needed, the applicants had to
subject themselves to the most humiliating and degrading, seemingly very
correct legal type of reparations.179

15.13 Reparation in Action: Litigating Human
Rights Cases

15.13.1 Litigation Strategies
Human rights lawyers, victims’ organisations and NGOs have been at the
forefront of promoting victims’ rights and pursuing claims on their behalf.



Beyond seeking justice for individuals, human rights cases frequently serve
broader objectives. This instrumental approach is known as strategic litiga-
tion. It seeks to identify cases that address key obstacles which, if success-
ful, set a precedent that will benefit a large number of victims.180 This may
concern the recognition (and/or elaboration) of rights or fundamental princi-
ples, the availability of legal avenues and types of reparation. An example
is the landmark case of Hadijat Mani v. Niger, in which the Economic
Community of West African States Community Court of Justice (ECOWAS
CCJ) ruled that Niger had to pay $19,000 compensation for failing to pro-
tect the applicant from slavery (which lasted over eight years).181 This case
resulted in the recognition of positive obligations on the part of the state to
prevent slavery and set a regional precedent of awarding specific amounts
of compensation.

Strategic litigation can be pursued before national, regional or in-
ternational courts or bodies, or a combination thereof. It can take the form
of representing claimants, public interest litigation or intervening as amicus,
the so-called friend of the court where a third party is allowed to make sub-
missions on legal issues if considered relevant to the case – this practice is
increasingly utilised by NGOs, human rights law centres and others, often
working in collaboration, as a means of seeking to influence court decisions
on legal principles and legal policy issues.182

Public interest litigation is a particular type of strategic litigation. It
has been used, often effectively, in several countries, such as India, South
Africa, the USA and elsewhere with a view to bringing about broader
changes to strengthen rights protection and social justice.183 Initially, efforts
largely focused on violations of civil and political rights. More recently,
there has been an increasing emphasis on litigating cases of violations of
economic, social and political rights.184 For example, in People’s Union for
Civil Liberties v. Union of India and Others,185 the litigants successfully
petitioned the Supreme Court of India to order the government of India to
implement a series of food and benefit distribution schemes, as well as to
provide access to information. Two of the lawyers involved in the case
highlighted internal debates within the People’s Union for Civil Liberties as
to whether – given their policy nature – it would be worthwhile to pursue
claims relating to the right to food before the Supreme Court. In the
lawyers’ analysis, the orders set an important precedent on the right to food



and the entitlements flowing from it. They also point out the valuable
lessons of how to break down broad economic, social and cultural rights
into specific demands so as to turn them into claims which can be litigated
and adjudicated upon.186

15.13.2 Pursuing Reparation Claims, with Particular Reference to
Litigating Torture Cases

Individuals who suffer from serious violations such as torture frequently
struggle to rebuild their lives as best as possible. As put in 2005 by Leopol-
do García Lucero, a Chilean refugee who survived a sustained period of tor-
ture at the hands of the Pinochet regime in the 1970s:

Now I am 73. I have been here [in the UK] for 30 years and every part
of my body has problems. But my biggest problem is that my head
injuries meant that I could never learn English. My three daughters
have children but [when] they speak to me I can’t understand what
they are saying and I feel bad. If you cut a wound and you can’t heal it,
it gets bigger and bigger. That’s what happened to me. Pinochet has
never been put in prison so the wound gets bigger. I am not at peace. I
want to go back to Chile, but it would be very difficult for me because
they took everything …187

Seeking reparation may be part of the process of trying to rebuild one’s life.
It is also frequently driven by a series of other factors and objectives. Sur-
vivors may need financial and other help to cope with the consequences of
violations. They may want to find answers, have a desire for acknowledge-
ment, and/or retribution, and a deep-rooted quest for justice. Some sur-
vivors become highly motivated to bring about changes to the system and to
enhance the protection of human rights, for example by calling for public
inquiries into violations. However, empirical research shows that survivors
perceive reparation in different ways.188 This means that it is difficult if not
impossible to generalise in this respect – worse, generalising may ignore
survivors’ agency and fail to duly consider their needs and wishes. Whereas
some survivors pursue reparation vigorously, even to the point that the



process of so doing might become an end in itself, others prefer not to seek
justice. This can be due to multiple factors. Survivors often have a high de-
gree of traumatisation and fear of having to relive the trauma as part of an
(alienating) legal procedure. Even where survivors decide to pursue repara-
tion, it can be highly difficult because the process or outcome might not
meet expectations or prove more strenuous than expected. These difficulties
and challenges are often exacerbated where reparation is sought by a group
of survivors. They have to agree on representation and strategies and will
have to grapple with the inevitable group dynamics that such an undertak-
ing entails. An example is the representation of victims of the Castro-Castro
Prison massacre in Peru that ended in open disagreement before the IAC-
tHR.189

Lawyers and others representing survivors of violations encounter dif-
ferent types of challenges. In many instances, it will take a considerable
time for the full story to emerge, especially in relation to acts of sexual vio-
lence. Accounts of arrest, detention, torture and other violations may be
patchy, and even seemingly contradictory, which can often be attributed to
the disorientation caused by events or injuries. Survivors will also in many
instances not have obtained other vital evidence in time, such as medico-
legal reports, either because it was not feasible or because they did not have
any or adequate legal representation or assistance at the time. Dealing with
survivors therefore differs markedly from an ordinary lawyer–client rela-
tionship and requires a high degree of empathy and understanding of sur-
vivors’ experiences, which have often been highly traumatic, and their con-
sequences.



Interview 15.1  Litigation, Advocacy and Social Change

(Basil Fernando)

Basil Fernando is a Sri Lankan lawyer. He left Sri Lanka in 1989
when the country was in the grip of a state-sponsored campaign of
enforced disappearances and extrajudicial killings. At the time, he
became a target of the death squads on account of taking up cases
against the police and some powerful persons, and his human rights
activism. Subsequently, he worked for the UN in post-genocide
Cambodia as a Senior UN Human Rights Officer, before becoming
the director of the Hong Kong-based Asian Human Rights Commis-
sion (AHRC), one of the leading regional human rights organisa-
tions in Asia. Basil Fernando and the AHRC have championed a
distinctive human rights approach with a strong focus on empower-
ing people.1 They have also worked vigorously towards strengthen-
ing the rule of law at all levels of society, particularly at the institu-
tional level.2

What is distinctive about your approach to litigation?
We try to establish a different type of lawyer–client relationship than
what usually exists in Sri Lanka. The reason for this is that torture
victims and victims of human rights abuse in general come from so-
cially extremely weak sections of society. They do not have the so-
cial skills of litigants who will approach lawyers in their chambers,
adjust to the time schedules of lawyers, do the preliminary work of
preparation such as finding documents and providing the lawyers
with various materials and pay their fees. We have created a combi-
nation of a solidarity group consisting of people who are close to
victims.

Another aspect we have to be careful of all the time is the pro-
tection of the victim and also the lawyers who work on these cases.
Dangers are very real and there are some well-known cases where
the victim has been assassinated or very seriously harassed. The



lawyers themselves have faced serious attacks, such as grenade at-
tacks on their houses and arson in their offices. Further, there are pe-
culiar difficulties in dealing with human rights-related cases. Often
there are strong societal prejudices which need to be fought against
slowly and attitude changes need to be brought about on issues such
as the prevention of torture, extrajudicial killings and the like. In
short, each case is not only a legal case but a discourse with society
on vital issues. Secondly, unless those who are involved in the litiga-
tion are motivated by other factors than pure economic factors, as is
often involved in normal litigation, the kind of litigation that we are
involved in cannot be consistently and perseveringly carried out.

What are you seeking to achieve through your case work?
This is a very interesting question. If you look at this problem from
purely the standards of developed countries, some may even per-
ceive our work as an exercise in futility. When we undertake a case
we are fully aware that if there is to be a positive outcome from a
legal sense it will happen only many years later. The delay is so
great that by the time a final outcome arrives it may have lost most
of its social significance. Besides that, except in very rare instances,
the actual award may be insignificant. For example, after a success-
ful outcome in a fundamental rights case before the Supreme Court
on issues such as torture the award may be a paltry sum. In cases of
criminal charges on torture, extrajudicial killing and the like, the
likelihood of a successful outcome is very low. In a very few cases
where there had been some sentencing of perpetrators the lengths of
proceedings, which may take ten years or more, virtually deprives
them of significance. The real deterrence value as it is now is low
and the risks such as bodily harm, various types of long psychologi-
cal harassment, demoralisation among the victims themselves and
financial difficulties are all real problems.

However, introducing human rights remedies to a legal system
where such remedies have not been a part, this initial stage has to be
faced at some point or another. In this process we have to condition
the minds of lawyers, litigants, judges, prosecutors and also police
investigators into a new kind of thinking and habits. The ultimate
success of introducing human rights redresses lies with winning



over public opinion in favour of such redress. For many reasons the
old mentalities support various types of repression by the state either
directly or indirectly. For example, the idea that torture by the police
is a necessary condition for social security is a social prejudice that
is quite inbuilt. Further, that torture victims are bad criminals is also
a very hardened perception. We try to demonstrate that this kind of
prejudice and perceptions are in fact contrary to reality, that law-en-
forcement without torture can create far better community spirit and
that society benefits from a legal system where there are adequate
remedies for violations.

That kind of social discourse cannot be carried out without
practical participation in the litigation process. For example, by
merely teaching human rights and law reform, it is not possible to
introduce adequate remedies. The people have to go to court to
demonstrate the difficulties involved in actually achieving these
remedies. In this process many sectors of society and the state come
to understand and appreciate the meaning of adequate remedies for
human rights in terms of article 2 of the ICCPR.

Can you describe how you practically work on cases? How do
you identify cases, who is involved, what are the challenges and
how do you seek to address them?
In many of our cases torture victims or their relatives who have
heard about the work of our groups approach them when they have a
difficulty. Over many years these groups are now trained to inter-
view victims in detail in order to record what they say and also to
quickly get further information by way of verification and of gaining
greater details about the actual incidents. With such information the
victims are helped to make formal complaints to authorities about
this incident.

For example a person may be still undergoing torture and illegal
detention at the same time when a relative or a friend narrates the
story. The group then immediately writes letters to the relevant au-
thorities giving the details of the incident and seeking urgent inter-
vention. The same material collected at the early stage of the inci-
dent is also used by the AHRC to create urgent appeals on behalf of
the victims. These urgent appeals are sent to large networks and in-



tervention is sought. Thereafter the lawyers associated with the
groups interview the victims and witnesses, prepare the necessary
papers and file applications for litigation. When finally the case
comes to court, the lawyers appear for victims and where necessary
also get the intervention of senior counsel. Such interventions go
from the lower courts up to the Apex court. Meanwhile studies are
conducted into the circumstances and the background of the case. A
constant discourse is conducted in the media of the circumstances
surrounding torture and related problems within the criminal justice
system.

Where there are reasons to be dissatisfied with the local litiga-
tion process when the defects of litigation can amount to human
rights violations, communications are also filed with the HRCtee.
There have been some successful outcomes of such communica-
tions. Submissions are also made to the Human Rights Council
(HRC), the CtAT and relevant UN rapporteurs on the basis of these
cases. The intervention of all these agencies is sought in order to im-
prove an adequate remedy for human rights violations.

The challenges are related to a slow legal process with enor-
mous defects in the constitutional and criminal law, which constant-
ly conflict with all attempts to find justice. The conflict between the
defective legal system and frustrations relating to justice creates var-
ious types of mentalities which obstruct internal public opinion
making progress to have changes. We try to counteract demoralising
negative experiences by a regional organisation based outside the
local context constantly being in support of the local effort. This in-
cludes publicity generation, training, legal advice, and finding some
financial resources for the work to create a combination that can at
least to some extent address these challenges. It is a unique process
of collaboration of victims, local solidarity groups, lawyers and oth-
er local agents, together with people from outside who constantly
back up the work of each other.

How does human rights litigation fit in with your advocacy
work?
The litigation connects everyone who is involved into a very real
legal and societal process where people find themselves as they seek



an adequate remedy for human rights violations. It is the real world
from which there is no escape. The advocacy based on the real in-
formation is powerful. It seems to be just generalisations on the ba-
sis of some accepted norms and standards. The application of in-
ternational standards to real situations generates information which
has a greater power to create strong impressions. A discourse based
on such impressions has a greater impact. A judge who is made to
see many gruesome cases of torture may begin to challenge his own
prejudices and open his mind to the validity of the advocacy that de-
mands a more comprehensive remedy for abuse of rights. This hap-
pens to others too. This happens also to the international communi-
ty. One of the great problems of international advocacy is that those
who live in societies where rule of law and democratic systems are
well-established are unable to grasp the problems of countries with
weak rule-of-law systems and various kinds of authoritarian politi-
cal systems. When persons from such backgrounds are confronted
with detailed information and analysis of this other situation, they
too are likely to look into the advocacy into these problems in a dif-
ferent manner.

What has been the impact of your work?
I think the impact has been very significant. There is a widespread
acknowledgement of serious defects of the constitutional and crimi-
nal law system that frustrates the rule of law. In fact, there is a new
language when talking about these matters. No one will challenge
when it is said today that the policing system in Sri Lanka has com-
pletely collapsed. At the time when our work started such a state-
ment would have been considered an exaggeration. This is also the
case on issues such as torture and the abuse of police powers of ar-
rest and detention for purely corrupt purposes. Like this a vast list of
matters relating to inadequate remedies for human rights violations
can be mentioned. All this is today very much accepted and often
even regarded as an understatement rather than an exaggeration.
There is greater appreciation of the problems at many levels. What
prevents more rapid changes are political factors relating to the state
which require a greater political will to deal with. This is beyond the
capacity of a human rights group or those involved in human rights



litigation alone. However, as and when these political problems are
addressed, the issues of adequate remedies for human rights viola-
tions will not be lost in the debate. Sufficient public attention has
been paid to these issues and there are more people who are deeply
committed to pursuing this advocacy.

Can you think of any cases that stand out as a particular success
or setback?
There are several cases which are simply unforgettable. Take the
case of Gerard Mervyn Perera. He was arrested on mistaken identity
and beaten up inside a police station to such an extent that he suf-
fered renal failure. After two weeks in a coma he recovered and lat-
er, with the help of our group, filed a fundamental rights application
at the Supreme Court. The case was heard in a relatively short time
and the judgment is a strong case on torture. The three-bench court
ordered the highest amount of compensation awarded up to then and
also made some significant recommendations for the prevention of
torture. After this award by the Supreme Court, the Attorney-Gener-
al filed a criminal action against several police officers under the
CAT Act, no. 22 of 1994. The torture victim was to give evidence
before the High Court in this trial. After many warnings to alter his
evidence or not to appear in court, which the victim refused, he was
fatally wounded while he was travelling to work. Several years later
at the High Court in the torture trial, the accused were acquitted on
the basis that the torture victim was not there to identify the perpe-
trators. This judgment has since been appealed and the Court of Ap-
peal has given leave to proceed.3 This case expresses all the contra-
dictions of litigation relating to torture and other human rights viola-
tions in Sri Lanka.

Then there is the case of Sugath Nishantha Fernando. Mr Fer-
nando was a complainant in a bribery case and a torture case. Once
the Commission for Bribery and Corruption filed a case against a
police officer attached to the Negombo police station he received
death threats demanding that he not give evidence in court. When he
refused to comply, about twenty officers surrounded his house and
attacked his wife, two children and himself. Later he filed a funda-
mental rights case before the Supreme Court regarding the torture



and was granted leave to proceed. In that case he named twelve offi-
cers as respondents. Then he received death threats to withdraw the
fundamental rights application within twenty-four hours or he would
be assassinated. He made complaints to the Inspector General of Po-
lice and all other authorities for protection. However, no protection
was provided. Later he was assassinated in broad daylight by two
unidentified persons. One year has passed after this incident and no
one has been arrested for the murder. The family suspect the police
officers who are respondents in the above-mentioned cases as hav-
ing organised the murder. The widow and the two children have
been receiving death threats ever since and are living in hiding, even
having had to flee to a neighbouring country for some time. As the
local system of litigation and protection has failed they filed a com-
munication before the HRCtee, which admitted the communication
and requested the Sri Lankan government to provide protection to
the family. However, Sri Lanka has not complied with this recom-
mendation.4

The case generated an enormous amount of publicity and dis-
cussion. However, within a political context where the criminal jus-
tice system has been suppressed, the case has manifested the enor-
mous problems involved in the system to achieve an adequate reme-
dy for human rights violations.

1 In 2014, Basil Fernando won the prestigious Right Livelihood
Award, see www.rightlivelihood.org/fernando.html.

2 See www.basilfernando.net and www.ahrchk.net.

3 There had been a conviction in the murder trial; see Asian Human
Rights Commission, ‘Sri Lanka: Sub-Inspector and his Assistant
Convicted, Sentenced to Death for Murder’ (24 June 2015), online at
www.countercurrents.org/ahrc240615.htm.

4 See for the final views, Pathmini Peiris v. Sri Lanka (HRCtee)
(2011), finding that Sri Lanka had breached a number of its obliga-
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tions under the ICCPR.

Points to Consider

1. What are the most significant aspects of the recent phase
of reparations for violations committed by Nazi Germany,
and what are the strategies that have been used by
claimants and Jewish organisations to seek and obtain
reparation?
2. Consider the following fictional press release: ‘The vic-
tims of industrial operations, pollution and land degrada-
tion committed by the company x with the support of gov-
ernment y in country z are many. They are faceless but real.
These victims need our help to obtain justice. You can sup-
port our work to advocate victims’ rights by donating $10
per month.’ What concerns does it raise in terms of victims’
politics?
3. Consider having to advise an individual claiming to have
suffered prolonged arbitrary detention and ill-treatment in
detention. The detention was justified by security legislation
that allows detention without judicial review and access to a
lawyer for ninety days. The individual is in financial diffi-
culties and wonders whether to pursue a claim or to accept
the settlement offered by the authorities on condition that
he refrains from pursuing any civil claims, criminal com-
plaints or other remedies in the matter. What is the dilem-
ma posed, what are the criteria that should be taken into
consideration, and what might be possible solutions?
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16.1 Introduction
This chapter discusses the development and application of international hu-
manitarian law (IHL) and its interrelationship with human rights law. It fur-
ther examines this special relationship, which is of particular importance for
the protection of civilians, especially where the applicability of IHL is con-
tested or where IHL constitutes an exception to certain rights, such as the
right to life, or fails to prevent and/or provide effective remedies for viola-
tions. The chapter seeks to identify the scope of application of IHL and
demonstrate the degree to which the two can be reconciled. Moreover, a
special case is made for the law applicable in situations of military occupa-
tion whereby human rights are subordinate to IHL. Despite this subordina-
tion, in practice because international human rights tribunals are not man-
dated to apply humanitarian law they necessarily interpret and enforce the
rights of the victims on the basis of the rights found in their respective
statutes. As a result, the jurisprudence of human rights tribunals is not al-
ways consistent with IHL. Yet such tribunals are hard-pressed to accept ju-
risdiction over situations which would otherwise be resolved on the basis of
IHL alone. This chapter therefore goes on to discuss the exercise of ex-
traterritorial jurisdiction by human rights tribunals. This is particularly sig-
nificant because European states involved in the occupation of Iraq or other
territories generally argue that the European Convention on Human Rights
(ECHR) is inapplicable. The European Court of Human Rights (ECtHR)
has taken a different approach. The parameters and consequences of this ap-
proach will be highlighted.

16.2 The Fundamental Premises of Ihl
IHL is also known as jus in bello or laws of war (as opposed to the jus ad
bellum which concerns the law relating to the use of armed force by states).
Unlike human rights, which apply at all times, the application of IHL is de-
pendent on the existence of an armed conflict. There are two types of armed
conflict, international and non-international, to which distinct sets of rules
apply, although in their majority they now converge. In accordance with
common article 2 of the 1949 Geneva Conventions,1 international armed



conflicts are triggered either by the mere occurrence of armed hostilities be-
tween two nations, irrespective of their intensity; an effective occupation of
foreign territory, even if it is not met with resistance; a declaration of war;
or by the existence of armed violence in otherwise internal conflicts in
which peoples are fighting against colonial, alien and racist regimes in their
exercise of self-determination.2 The following subsections examine the fun-
damental tenets of IHL.

16.2.1 Distinction between Combatants and Non-combatants

IHL distinguishes between combatants3 and civilians, and between military
and civilian objects, requiring that only combatants and military objects be
made the subject of attack.4 This is known as the rule of distinction and is
the cornerstone of IHL. A military objective encompasses those objects
which by their nature, location, purpose or use make an effective contribu-
tion to military action and whose total or partial destruction, capture or neu-
tralisation, in the circumstances ruling at the time, offers a definite military
advantage.5

The distinction between combatants and non-combatants is equally
important. Combatant status not only allows a person to be lawfully target-
ed, it also confers significant entitlements. It grants a licence to lawfully kill
other combatants and be afforded prisoner-of-war status (POW) upon cap-
ture. Persons who do not satisfy the criteria for combatant status, such as
civilians who randomly and treacherously kill members of the occupying
force, do not enjoy the entitlements of combatants or the immunities of
civilians from attack and are criminally liable for killing enemy personnel.
It is important, therefore, to define the relevant concepts. Combatants are
persons taking a direct part in hostilities. This in itself, however, is not
enough. IHL requires that conflicts are fought between organised groups,
whether set up by the state or by private entities, such as militias, para-
military groups and resistance movements. Only members of such groups
are permitted to engage in actual combat operations. Moreover, the group
itself must satisfy the conditions that: (1) it is structured under an authority
of responsible command; (2) its members distinguish themselves from the
civilian population through a distinct emblem or uniform; (3) arms are car-



ried openly; (4) the group conducts its operation in accordance with the
laws and customs of war.6 The rationale behind these requirements is to
promote discipline, responsibility and compliance with the laws of war in
exchange for recognition of legitimate combatant status. By way of illustra-
tion, members of terrorist groups do not generally satisfy conditions (2) and
(4) and although they may take a direct part in hostilities they are not con-
sidered combatants.

There is dissension among scholars as to whether a distinction can be
made between lawful and unlawful combatants. Some contend that the only
possible distinction is between combatants and civilians, there being no oth-
er categories. Others, however, argue that persons taking a direct part in
hostilities without satisfying the four criteria set out in the Geneva Conven-
tions are unlawful combatants and hence do not enjoy the rights and privi-
leges afforded to combatants.7 The status of unlawful combatant was used
by the Bush administration to deny relevant entitlements under IHL to
members of the Taliban.8 It has also been employed to deny combatant sta-
tus to mercenaries, even if they satisfy all four criteria.9

16.2.2 Restricted Targeting of Military Objects

In the previous section we explained the basic rule whereby IHL distin-
guishes between combatants and non-combatants on the basis of active par-
ticipation in hostilities and emphasised that only combatants may be target-
ed. In practice, more complex situations may arise where the status of cer-
tain persons is not wholly susceptible to such distinctions.

A civilian is any person who is not a member of the armed forces, a
resistance movement or similar group. Taken together, all persons who are
civilians constitute the civilian population.10 On the basis of this definition
the distinction between combatants and non-combatants should have been
straightforward. Yet it is not, because it is disputed whether certain activi-
ties entail a direct part in hostilities. By way of illustration, it is not obvious
whether civilian labourers working in a military factory should be consid-
ered legitimate targets on the basis that they contribute to their country’s
war effort. To take things a step further, should such labourers be targeted
when out shopping with their families? Clearly, combatant status is less



plausible in the second scenario. Both cases illustrate the pressing need for
a boundary that avoids attributing each and every activity to the war effort,
lest everyone be presumed to take a direct part in hostilities by reason of
paying taxes which ultimately fuel the capacity of the state to wage war. Al-
though there is no clear-cut answer to the question at hand, it seems fair to
argue that civilian workers do not qualify as combatants, although a muni-
tions factory is a legitimate military objective that can be attacked while it
is operational.11 This necessarily means that the workers cannot be individ-
ually targeted whether inside the factory or outside.12 Expert meetings con-
vened by the International Committee of the Red Cross (ICRC) suggest that
in order for particular conduct to qualify as direct participation (and hence a
legitimate target):

1. The act must be likely to adversely affect the military operations or
military capacity of a party to an armed conflict or, alternatively, to in-
flict death, injury, or destruction on persons or objects protected against
direct attack (threshold of harm); and
2. There must be a direct causal link between the act and the harm like-
ly to result either from that act, or from a coordinated military opera-
tion of which that act constitutes an integral part (direct causation);
and
3. The act must be specifically designed to directly cause the required
threshold of harm in support of a party to the conflict and to the detri-
ment of another (belligerent nexus).13

This discussion is meant to highlight the fact that distinguishing between
combatants and non-combatants is not always a straightforward exercise.
The situation is even more complicated in the context of non-international
armed conflicts. Broadly speaking, these involve armed confrontations of
some intensity and duration – thus excluding isolated and sporadic acts of
violence – between dissident groups and government forces within the terri-
tory of a single state. The international regulation of such internal conflicts
has unsurprisingly been resisted by states. They have traditionally viewed
any external intervention or regulation as an encroachment in their domestic
affairs. It is for this reason that the 1949 Geneva Conventions contained
only a single provision on non-international armed conflicts (article 3 com-
mon to all four conventions), as opposed to the elaborate body of law ap-



plicable to international armed conflicts. In 1977, Protocol II to the Geneva
Conventions was adopted, which spelt out in more detail the rights and
obligations of states in non-international armed conflicts and concretised the
protection of civilian populations thereto.14

As a result of this uneven development of rules between the two types
of armed conflict, IHL does not oblige states to recognise the rebels as legit-
imate combatants, even if they would otherwise qualify as such in the con-
text of an international armed conflict. Thus, members of rebel entities,
even if sufficiently organised and compliant with the jus in bello, can be
considered common criminals by the state and be liable for murder, treason
and other offences under domestic law. In practice, this means that, unlike
their counterparts in international armed conflicts, members of rebel groups
engaged in non-international armed conflicts will not be granted a licence to
kill government soldiers or enjoy POW status upon capture under the laws
of the country wherein they operate.15 Thus, whereas general international
law and IHL impose human rights restrictions on the treatment of rebel per-
sonnel and civilians in internal armed conflicts, they none the less allow
states to classify and regulate participation in rebel activities under their do-
mestic law. This by no means implies that domestic law overrides in-
ternational law in internal armed conflicts. On the contrary, it is now well
accepted that all parties to internal armed conflicts must comply with IHL
and that persons who commit any infractions incur international criminal
liability, as opposed to liability under domestic law alone.16 It is true to say
that the largest part of IHL is now common to both international and inter-
nal armed conflicts.

16.2.3 Means and Methods of Warfare are Not Unlimited

The means and methods of injuring the enemy are not unlimited. This fun-
damental rule is expressly provided in articles 22 and 23 of the 1907 Hague
Regulations and article 35 of Protocol I of 1977 and is predicated on hu-
manitarian principles and good faith. Humanitarian principles generally
prohibit killing or wounding the enemy who has laid down his or her arms
or is no longer able to defend him or herself (when a person is incapacitated
in this manner he is referred to as hors de combat). Humanitarian principles
moreover prohibit refusal to provide quarter (essentially, to surrender) and



the causing of superfluous injury or unnecessary suffering. This prohibition
includes all those weapons whose direct, as opposed to incidental, use on
the enemy would bring about this effect. Incendiary weapons would fall
within this category. The rules on good faith prohibit killing or wounding
the enemy treacherously, or deceiving him or her by the improper use of the
flag of truce, of national emblems or by wearing enemy uniforms, as well as
by the improper use of the Red Cross emblem.

16.3 Rights and Obligations in Humanitarian Law
The foundations of IHL are different from the body of law known as human
rights. First, and most importantly, because of the armed conflict context
IHL permits the parties to an armed conflict to target and kill persons taking
a direct part in hostilities, whereas under international human rights law the
right to life is non-derogable, despite a qualified and highly controversial
set of exceptions (for example, abortion and the death penalty). Clearly,
therefore, while one may speak of the positive obligation of the state to pre-
serve the life of its citizens as a matter of human rights, IHL is premised on
the right to kill. This approach is hardly an anachronism. The international
community has long recognised that although recourse to armed force is,
and must be, prohibited,17 this fact alone does not necessarily guarantee the
cessation of armed hostilities from the world stage. The prevalence of
armed conflicts, whether large or small, short-lived or otherwise, has in-
creased in the aftermath of the Cold War. Moreover, some conflicts are the
direct result of causes unknown to past generations, such as disputes be-
tween pastoralist and farming communities in the developing world over
access to valuable land and its natural resources.18 The seeming inevitabili-
ty of violence in human relations even up to this day has necessitated the
formulation of binding regulations that are both realistic and acceptable
within the current state-centric order. By way of example, states would find
unacceptable a prohibition to kill enemy combatants on the battlefield as
this would render redundant the relevant provisions of the United Nations
(UN) Charter relating to self-defence and the responsibility to protect
(R2P), not to mention the rationale for the formation of professional armies.
With this in mind, it makes sense to ‘humanise’ the conduct of warfare by



restricting the range of persons who can be lawfully targeted, particularly
with a view to sparing the civilian population and those combatants who are
no longer capable of threatening their adversaries. This ‘humanisation’ of
war, although certainly influenced by human rights notions, should be dis-
tinguished from any discussion about rights. Indeed, the rationale for con-
temporary human rights is founded on the uneven distribution of power be-
tween the state and its citizens (and others falling within its jurisdiction),
thus requiring the state to limit its power against the governed and provide
the necessary conditions for the exercise of a range of freedoms. IHL, on
the other hand, is concerned with the reciprocal expectations and obliga-
tions of equal sovereigns in respect of international conflicts. It is not
founded on rights claims by the actors engaged in armed conflict (although
human rights do play a residual role), but on reciprocal treatment and
chivalry between the governments of the warring parties,19 as well as self-
interest.

Of course, this does not mean that IHL is simply contractual in nature.
Rather, those engulfed by armed hostilities are protected by a plethora of
rules. Yet it is not wise to compare these rules to, or conflate them with, the
individual entitlements inherent in human rights law.20 No doubt, IHL
recognises a number of entitlements, such as those afforded to POWs in the
Third Geneva Convention and these clearly mirror a species of human
rights. At the same time, however, the prohibition against indiscriminate
attacks on civilians or denial of quarter cannot neatly be described as indi-
vidual rights because in practical terms they are not enforceable by the in-
tended rights-holders in the midst of battle. It is for these reasons that IHL,
instead of setting out lists of rights, emphasises the protection afforded to
‘protected persons’. Thus, it is best to approach IHL not as a system of
rights (despite the existence of numerous individual rights) but as a corpus
of law, whose primary interest is to offer protection in a highly volatile
situation.

Another difference between IHL and human rights relates to the notion
of obligation. Whereas traditionally international human rights obligations
are addressed to states, IHL obligations are incumbent on all parties to an
armed conflict. This includes non-state actors (NSAs), such as rebel and
paramilitary groups, mercenaries and private security firms. All of these en-
tities have an obligation to respect the laws of war and may not use their in-



ferior military power in relation to government forces as an excuse to vio-
late IHL, such as by employing terror tactics against the civilian population.

Finally, unlike human rights treaty bodies vested with the adjudication
of individual complaints, IHL treaties are not supported by predetermined
international enforcement mechanisms, or an individual complaints system.
Enforcement jurisdiction is assumed either by national courts or other ad
hoc or hybrid international tribunals. In any event, the primary responsibili-
ty of the perpetrators is criminal,21 unlike human rights tribunals, where the
liability sought is primarily of a civil, tort or similar nature. Despite the ob-
vious and conflicting differences between human rights and IHL they are
far from being characterised as wholly incompatible. The following section
attempts to highlight where they meet and how they interact.

16.4 Humanitarian Law as Lex Specialis to
Human Rights Law

Despite the horizontal relationship between the actors that promulgated the
rules of IHL (i.e. states acting for the benefit of their armies), as well as the
authority conferred upon combatants to employ lethal force against their
adversaries, it is generally agreed that human rights play a distinct role in
the operation of IHL. For one thing, the essence of IHL is not to legitimise
violence in situations of armed conflict; rather, it is to limit the range of per-
sons and objects against which armed force may be employed. It is no won-
der, therefore, that the fundamental rule of IHL permits only the targeting of
combatants and military objects. If this protection were to be framed in hu-
man rights terms, it would encompass both an obligation on the state and an
enforceable entitlement in favour of the (unlawfully) targeted person. In
IHL the individual entitlement is missing and the state is responsible for ed-
ucating, preventing and punishing its forces for any infractions of the jus in
bello. Moreover, the perpetrators of IHL violations are criminally liable un-
der domestic and international law. Evidently, this is exclusively a state-
centric process. It is also obvious that there is a practical dimension to the
absence of rights in most fields of IHL. In the midst of combat operations it
is futile to dispute one’s combatant rights and all the individual entitlements
that flow from this status.



Hence, the incorporation of a rights discourse in IHL must be couched
in fundamentally other terms. It is obvious that IHL and human rights share
the same subjects and converge in at least two respects. First, human rights
law permits derogations in times of emergency, including during armed
conflict, in which case it would be lawful to kill an enemy combatant. This
is consistent with the rationale of IHL. Secondly, both human rights law and
IHL seek the minimisation of physical harm against combatants and other
persons engaged in armed conflict when other means for neutralising them
are available. While the International Court of Justice (ICJ) in its 1996 advi-
sory opinion on the Legality of the Threat or Use of Nuclear Weapons vali-
dated this convergence, it expressly recognised the underlying limitations
by observing that:

the protection of the [International Covenant on Civil and Political
Rights] ICCPR does not cease in times of war, except by operation of
article 4 of the Covenant whereby certain provisions may be derogated
from in a time of national emergency. Respect for the right to life is
not, however, such a provision. In principle, the right to be deprived of
one’s life applies also in hostilities. The test of what is an arbitrary
deprivation of life, however, then falls to be determined by the
applicable lex specialis, namely, the law applicable in armed conflict
which is designed to regulate the conduct of hostilities. Thus, whether
a particular loss of life, through the use of a certain weapon in warfare,
is to be considered an arbitrary deprivation of life contrary to article 6
of the Covenant, can only be decided by reference to the law applicable
in armed conflict and not deduced from the terms of the Covenant
itself.22

The ICJ’s characterisation of IHL as lex specialis suggests that the legality
of public or private conduct in armed conflict cannot ultimately be deter-
mined by reference to human rights rules but by IHL. In a subsequent advi-
sory opinion on the Legal Consequences of the Construction of a Wall in
the Occupied Palestinian Territory the Court elaborated that the interplay
between the two bodies of law gives rise to three possible situations: that
some matters may be exclusively regulated by IHL, others exclusively by
human rights norms and yet others by a combination of both.23 Although



the ICJ has failed to specify in what manner the jus in bello operates as lex
specialis, it is fair to argue that it is employed not as a tool of treaty inter-
pretation but as a conflict of rules mechanism.24 This means that where a
rule of IHL is in direct conflict with a rule of human rights law – assuming
the two are truly irreconcilable in particular cases – the former takes prece-
dence.25 We have already alluded to some situations involving the primacy
of IHL (for example, the rights of combatants to kill other combatants),
whereas in respect of others there is a clear synergy and compatibility be-
tween IHL and human rights. This is true, for example, in respect of funda-
mental guarantees afforded to civilian populations in situations of belliger-
ent occupation. This solution offered by the Court is not without its critics,
who generally argue that the ICJ artificially fragments the two bodies of law
when it could just as well bring them together in harmony.26 This position is
also implicitly maintained by the UN Human Rights Committee (HRCtee),
which noted that:

The Covenant applies also in situations of armed conflict to which the
rules of international humanitarian law are applicable. While, in
respect of certain Covenant rights, more specific rules of international
humanitarian law may be specially relevant for the purposes of the
interpretation of Covenant rights, both spheres of law are
complementary, not mutually exclusive.27

The synergy and complementarity between IHL and human rights has been
expressed in emphatic terms by the Inter-American Commission of Human
Rights (IACHR). In defending its authority to entertain a case involving the
application of IHL because of the existence of an armed conflict, it held
that:

In common with other universal and regional human rights
instruments, the American Convention and the 1949 Geneva
Conventions share a common core of non-derogable rights and the
mutual goal of protecting the physical integrity and dignity inherent in
the human being … The Inter-American Court has emphasized that
‘there is a similarity between the content of article 3, common to the
1949 Geneva Conventions, and the provisions of the American



Convention and other international instruments regarding non-
derogable human rights (such as the right to life and the right not to be
submitted to torture or cruel, inhuman or degrading treatment)’ and
repeated that ‘the provisions relevant to the Geneva Conventions may
be taken into account as interpretative elements for the American
Convention itself’ … Due to their similarity and the fact that both
norms are based on the same principles and values, international
human rights law and IHL may influence and reinforce each other,
following as an interpretative method enshrined in article 31(3)(c) of
the Vienna Convention on the Law of Treaties, which establishes that
in interpreting a norm ‘any relevant rules of international law
applicable in the relations between the parties’ may be considered. The
foregoing shows that international human rights law may be
interpreted in the light of IHL and the latter may be interpreted in the
light of international human rights law as required. … In this way,
although the lex specialis with respect to acts taking place in the
context of an armed conflict is IHL, this does not mean that
international human rights law is inapplicable. On the contrary, it
means that when applying the law of human rights, in this case the
American Convention, international humanitarian law, as the specific
rule governing armed conflict, is resorted to for interpretation.28

16.5 Why Human Rights Bodies Find the
Application of Humanitarian Law Problematic

Because the founding premises of IHL and human rights are different, the
two bodies of law do not always approach their subject matter in the same
way. This of course has not stopped human rights treaty bodies applying hu-
man rights to situations of armed conflict without making use of the lex spe-
cialis principle. This approach is not justified as a matter of legal doctrine
but by practical considerations. Human rights treaty bodies are only em-
powered to apply their respective treaties, none of which makes direct refer-
ences to IHL. As a result, the only way such courts could legitimately em-
ploy IHL is by approximating and rendering it compatible with human



rights law. Were human rights courts to follow the lex specialis approach of
the ICJ they would be forced to admit the superiority of IHL over the provi-
sions of their statutes in relevant situations, and thus either refuse to pass
judgment or otherwise be forced to use rules found outside their statutes.

One should also note the lack of expertise of human rights treaty bod-
ies with other specialist areas of international law which, coupled with their
desire to promote protection, may allow them to render erroneous results.29

There is the ‘danger’ that if treaty bodies apply IHL instruments they will
necessarily be drawn into the relevant jurisprudence of international crimi-
nal tribunals with which they may be unfamiliar. Moreover, the jurispru-
dence may turn out to produce results that clash with the case law of treaty
bodies, not to mention that by applying IHL instruments they risk being ac-
cused of acting ultra vires.30

The ECtHR has had the opportunity to deal with situations of internal
armed conflict, in situations where it was claimed by the victims that gov-
ernment forces used excessive force against the civilian population. In the
Isayeva, Yusupova and Bazayeva cases, Russian armed forces had launched
a missile attack against a civilian convoy in their pursuit of Chechen rebels,
which culminated in the death of the children of one of the claimants. The
Court accepted that because of the insurgency the employment of lethal
force was justified, but this was necessarily limited to legitimate targets,
while at the same time the government was required to minimise any harm
to civilians.31 Upon finding that government forces had taken no such mea-
sures to make this distinction the Court upheld a violation of article 2 of the
Convention that guarantees the right to life.32 The language is reminiscent
of the obligation to take precautions in attack, which is inherent in IHL le-
gal terminology.33 In all the cases involving non-international armed con-
flicts the substantive and procedural (for example, access to the ECtHR or
the IACHR) guarantees of human rights law are certainly far superior to
those found in IHL. In the Chechen cases, the majority of which involve,
among others, enforced disappearances and ineffective or non-existent in-
vestigations, the ECtHR has been able to confirm the existence of a ‘sys-
temic problem of non-investigation’.34

Although human rights courts cannot apply IHL over and above their
founding instruments, they cannot lightly dismiss the reality of armed con-
flict and the rationale of IHL rules, to which, in any event, all states have



subscribed by reason of treaty or customary international law. Hence, just
like Yusupova and Bazayeva, the ECtHR in Ergi v. Turkey considered the
right to life in the context of military operations in a non-international
armed conflict from the point of view of necessity and proportionality.
While it did not dispute the army’s entitlement to attack rebel elements, it
questioned its choice of ‘feasible precautions’ in order to ‘minimise inci-
dental loss to civilian life’.35 Given that this is exactly what the relevant
rules of IHL postulate it is easy to see that human rights courts are necessar-
ily drawn into accepting and applying the fundamental guarantees of the jus
in bello in situations of human rights violations in armed conflicts. As will
be explained in the next section, the ECtHR in Hassan v. UK fused the
obligations under IHL and human rights in order to interpret the occupying
power’s capture and detention of enemy combatants.36 The obligation to
take precautions in order to avoid civilian casualties is addressed to govern-
ment forces, not rebels, unlike IHL where the relevant obligations are ad-
dressed equally to all warring parties. The rationale of the Court is that if
rebel forces can be apprehended with minimal, non-lethal, force, then any
disproportionate lethal force and the use of indiscriminate weapons is a vio-
lation of the right to life among others.37

Human rights courts have not, however, gone as far as saying that gov-
ernment forces must try to first arrest a combatant or rebel before opening
fire against him or her or using other lethal force. None the less, they have
distinguished armed conflicts from other situations involving lower-intensi-
ty hostilities, such as terrorist operations, in respect of which they have as-
serted the obligation of the state to arrest the suspect, rather than kill, where
this is feasible.

16.6 Human Rights in Situations of Military
Occupation

In recent times occupations have arisen by unilateral military action, or as a
result of coalition initiatives supported by the UN Security Council
(UNSC), as was the case with the occupation of Iraq in 2003. Given that all
types of military occupation involve the dissolution of sovereign powers,



which are thereafter assumed by the occupier, it is only natural that in-
ternational law imposes a set of strict obligations on the occupier, the pur-
pose of which is to protect the rights of the occupied civilian population.
Under article 42 of the 1907 Hague Regulations, a territory is considered
occupied when it is actually placed under the authority of the occupying
state. In this manner, the existence of occupation is a matter of fact, rather
than a matter of law and exists irrespective of its recognition by the occupi-
er. Moreover, the legal effects of occupation extend only to territories over
which the occupying power exercises effective control. This observation is
particularly important for the application of human rights, because under
customary international law the occupier replaces the previous government
in the territory concerned and must ‘take all the measures in [its] power to
restore, and ensure, as far as possible, public order and safety, while re-
specting, unless absolutely prevented, the laws in force in the country’.38

This necessarily means that the occupier becomes the government responsi-
ble for the occupied territory and not merely an interim administrator
stripped of responsibility.39 If this were not so, there would exist no authori-
ty to protect the rights of civilian populations in occupied territories. IHL
and general international law, simply put, do not accept that the occupying
power can deny or relinquish its responsibility to protect the occupied popu-
lation.40

In the previous section we discussed the clash in certain instances be-
tween human rights and humanitarian law in situations of armed conflict.
The particular context of a military occupation lies somewhere between war
and peace and is generally characterised by the cessation of armed hostili-
ties and the resumption of civilian life. Despite the absence of armed hostil-
ities a military occupation is none the less chiefly regulated by IHL, not by
human rights law, and thus the armoury of human rights is not automatical-
ly transplanted in the relationship between the occupier and the occupied
population. There are some cogent reasons for this approach, particularly
the possible existence of resistance movements and the resumption of
armed confrontations by non-state actors against the occupier during the
course of the occupation. However, unless civilians take up arms against the
occupying forces in an organised manner or through the re-emergence of
their national army, in which case the relevant entitlements of the jus in bel-
lo come into operation, the occupying power is not permitted to treat the



civilian population as combatants or as otherwise lawful targets. Hence, if
members of the occupied population are found to possess weapons in their
homes it would be going too far to target them under the pretence that they
are combatants, particularly if the local law prior to the occupation justified
the possession of weapons. As a result, there is a need to determine the pre-
cise boundary between the obligation of the occupier to protect the civilian
population from the entitlement under the laws of war to attack those civil-
ians who take up arms against its authority.

This entitlement (for the occupier) only arises where the renewed lev-
els of violence reach the threshold of an armed conflict. In all other cases,
the protection owed to the civilian population is very much akin to human
rights in times of (a strained) peace. Even so, the relevant jus in bello
treaties (namely the 1907 Hague Regulations, Geneva Convention IV and
Protocol I of 1977) treat the obligations of the occupier vis-à-vis the occu-
pied population as ‘guarantees’, thus seemingly excluding the conferral of
individual or collective rights.41 Reason dictates that the lex specialis char-
acter of the law of belligerent occupation does not exclude the application
of human rights to the occupied population, so long as such rights are not
detrimental to law and order or violate the occupier’s rights under in-
ternational law.

Moreover, IHL has not developed an elaborate enough corpus of rules
and jurisprudence to deal with the guarantees it provides. For example, if
the occupier is permitted to suspend those laws that are deemed abusive,
discriminatory or of a similar nature, under what legal criteria is this to be
assessed and implemented? Clearly, the introduction of legislation against
discrimination, universal schooling, social security, freedom of thought,
conscience and religion, among others, can only be premised on human
rights law.42 In this sense, human rights law is deemed lex generalis and ap-
plies by reason of the fact that no special rules of IHL exist. While it is clear
that in theory the lex generalis nature of human rights should ensure their
application in military occupations, most occupying powers would dis-
favour such a wholesale and automatic importation because it would entail
the wholesale application of their human rights legislation in the occupied
territory; the latter would effectively become an extension of their own ter-
ritory for the purpose of individual (and collective) rights. Such an eventu-
ality brings with it a significant complication which the occupier would
rather avoid. Whereas under the (IHL) law of occupation the occupier may



derogate from certain rights in order to restore public order and safety, it
would not be able to derogate from fundamental rights if the occupation
was regulated by human rights law.43 Hence, the potential of human rights
law in military occupation is beyond gap-filling, but may indeed transform
the obligations of the occupier.

No doubt, many states have resisted the notion that human rights law
can dictate how the restoration of law and order should be assessed and
whether the issue is even justiciable. None the less, the jurisprudence of the
ICJ,44 human rights treaty bodies45 and UN institutions is unequivocal that
human rights are an integral part of the international law of occupation –
provided of course that they do not clash with a lex specialis rule of IHL.
However, in the course of occupation no such clashes exist because public
order can only be restored through police action and not military operations
that would necessitate the derogation of rights.46 By way of illustration,
where an occupier finds itself in a law-enforcement situation and in a posi-
tion to effectuate an arrest, it should comply with the requirements of hu-
man rights law and minimise his use of lethal force rather than kill the sus-
pect. In theory, the very same result is warranted under IHL.47 In Hassan v.
UK, it was claimed that the applicant’s brother had been unlawfully arrested
and later detained in a British military facility by the British armed forces in
Basra, Iraq. In an exceptional foray into IHL, the ECtHR confirmed that the
deceased was heavily armed and on the roof of his brother’s house. It went
on to emphasise that the application of the right to liberty and security in
situations of armed conflict should be accommodated and construed within
the POW regime and the attendant security risks to the occupier under the
Third and Fourth Geneva Conventions. In fact, the British government had
from the outset requested an interpretation of its obligations under article 5
ECHR that was consistent with its powers of detention under IHL. In the
circumstances of the case, the Court held – albeit with a fair share of critical
dissenting opinions – that the application of the occupier’s screening and
detention measures were in harmony with its obligation under article 5
ECHR.48

That human rights law applies in occupied territories – and by exten-
sion the international human rights obligations of the occupier – is necessi-
tated by practical considerations. Occupations can drag on for decades in
relative peace and order, so it is inconceivable that the occupier could sus-



pend the enjoyment of rights to the civilian population indefinitely. This
practical necessity was recognised by the UNSC in resolution 1483 which
called on the Coalition Authority in occupied Iraq to cooperate with the UN
‘in promoting the protection of human rights’ in its process of governmental
and judicial reform.49 Furthermore, in respect of the West Bank and the
Gaza strip, Israel has maintained that it is merely a temporary administrator
for the former and that since 2005 it has had no authority over Gaza what-
soever, having withdrawn its troops from the area. In reality, Israel main-
tains a strong and effective military presence in the West Bank and an aeri-
al, naval and land blockade in Gaza. Its denial of occupation is clearly
aimed at avoiding the full gamut of obligations pertaining to occupying
powers. Yet even the Israeli Supreme Court has held that the Fourth Geneva
Convention and the 1907 Hague Regulations are part of customary in-
ternational law and apply to Israeli ‘occupied territories’.50 This is a logical,
yet bold, decision that denies the Israeli government the right to suspend
international law from those territories.

16.6.1 The Extraterritorial Application of Human Rights in
Occupied Territories

It has been established that the occupier cannot deny the applicability of its
ordinary human rights obligations to the population of the occupied territo-
ry. This obligation is subject to two distinct practical limitations. First, the
territory in question must be actually occupied, thus excluding parts thereof
that are controlled, or sufficiently resisted, by rebel movements. Secondly,
the application of human rights by the occupier does not ipso facto entail
access to its national courts, unless this possibility is expressly postulated.

The human rights obligations of a state are generally owed to all per-
sons on its territory, both citizens and aliens; they are not owed to persons
situated in other states. As a result, the ordinary operation of human rights
is territorial, whereas the operation of humanitarian law is also extraterritor-
ial, in the sense that it is applicable wherever a state is engaged in armed
conflict, whether internally or abroad. We have already alluded to the fact
that the extraterritorial application of human rights is exceptionally possible
in situations of effective control of foreign territory. The Al-Skeini case is
instructive of the problems inherent in the extraterritorial application of a



state’s human rights obligations in situations of military occupation. There,
Baha Mousa, a man in the custody of British soldiers in the Iraqi city of
Basra, died as a result of injuries inflicted following his arrest, and a further
five civilians were randomly killed in the course of security operations. Al-
though British forces were mandated to exercise occupation in the Al Basra
and Maysan provinces, they had not put in place any executive, judicial or
legislative authority in Basra City. The families of the deceased applied to
British courts with a view to extending the application of the UK Human
Rights Act to Iraq, which incorporates the ECHR. The majority of the Court
of Appeals accepted that the lack of effective control precluded the applica-
tion of the ECHR generally in Basra.51 The Court of Appeals based this
conclusion on the fact that the British contingent in Basra, although pa-
trolling its streets and ensuring law and order in the city, had not set up any
administrative or judicial structures such that would challenge local
institutions.

This result is unconvincing because the primary reason for the pres-
ence of British troops in Basra was the occupation of Iraq, not a peacekeep-
ing mandate.52 The Grand Chamber of the ECtHR naturally disagreed with
the conclusion of the English court. It found that the UK itself declared to
the UNSC its assumption of governmental powers after the fall of the Baath
regime in Iraq and exercised effective control in the south-east corner of the
country. As a result, the Convention was applicable to the events in ques-
tion.53

Whereas occupying states have traditionally relied on the international
law of occupation in order to avoid the application of human rights law,54

the recent ‘erosion’ of this body of law by human rights courts has forced
states to increasingly refute their exercise of occupation by relying on tech-
nicalities. Human rights courts have been able to expand the obligations of
states beyond their territories not by enforcing the positive obligations owed
by occupiers under IHL, but rather through a logical and purposive interpre-
tation of the jurisdictional clauses contained in their statutes. Article 2(1) of
the ICCPR confines a state’s human rights obligations to persons ‘within its
territory and subject to its jurisdiction’, while article 1 of the ECHR states
that parties ‘shall secure to everyone within their jurisdiction’ the rights
stipulated in the Convention. The jurisdictional clause of the ICCPR is a lot
more restrictive than its ECHR counterpart, given that it seems to imply a



cumulative application of both criteria. However, the HRCtee has refused to
offer it such a narrow construction. Its rationale is that ‘it would be uncon-
scionable to so interpret the responsibility under article 2 of the Covenant as
to permit a state party to perpetrate violations of the Covenant on the terri-
tory of another state, which violations it could not perpetrate on its own ter-
ritory’.55 Although this case concerned an extraterritorial kidnapping by
state agents and not an armed conflict per se, we have already seen that the
Committee has not hesitated to apply the Covenant to military
occupations.56

16.6.2 The Effective Control Test

Following the invasion of Cyprus in 1974 by Turkish armed forces the is-
land was effectively cut in the middle; the northern part was occupied by
the Turkish military, whereas the southern part remained in the hands of its
elected and universally recognised government, that of the Republic of
Cyprus. Despite the claims of the occupier that the Turkish armed forces
merely assisted the Turkish Cypriot community in the exercise of its right
of self-determination, which led to the self-proclamation of the so-called
Turkish Republic of Northern Cyprus (TRNC), no state has extended recog-
nition to the TRNC. The aim of the occupier was clearly to refute any
claims of occupation, arguing instead that a new nation had emerged which
was not only a distinct entity from Turkey itself but a full sovereign. By do-
ing so it also aimed to avoid all responsibility under general international
law, IHL and human rights law. Within a few years of the separation of the
island the Turkish government had resettled a significant number of persons
from mainland Turkey with a view to altering the demographic status quo,
and proceeded to abrogate the property rights of Greek Cypriots who had
fled in fear of their lives.

The Loizidou case was the first to challenge Turkish assumptions about
the legal status of the occupation. The applicant owned property in the oc-
cupied north prior to the invasion and was precluded by the authorities from
peacefully enjoying her property rights. Turkey, on the other hand, argued
that the territory of the TRNC, being an independent state, was outside its
jurisdiction and hence outside the ambit of the ECHR. The central issue was
therefore the precise meaning of ‘jurisdiction’ for the purposes of article 1



of the ECHR, with particular reference to situations in which a state party
exercised some degree of control in the territory of a non-party state. The
ECtHR iterated that the responsibility of a party may be invoked on account
of: (1) acts of its authorities, whether performed within or outside national
boundaries, which produce effects outside its own territory; as well as (2)
‘when as a consequence of military action – whether lawful or unlawful – it
exercises effective control of an area outside its national territory’.57 Unlike
other ‘effective control’ tests propounded for the determination of an
agency relationship under general international law, for the purposes of the
ECHR a detailed control over the policies and actions of the local authori-
ties is not in fact required.58 In the case at hand, the existence of large num-
bers of Turkish troops engaged in active duties in northern Cyprus was suf-
ficient for a finding of effective overall control.59

Whereas Turkish military action best exemplifies a clear-cut case of
belligerent occupation, there exist situations where armed violence is not
followed by effective control, or where effective control is maintained only
by instilling fear through the use of local agents. It is arguable whether in
respect of any of these elements the ECHR may be triggered through the
actions of the protagonist states. In the Banković case a NATO-led air force
bombed the headquarters of Serbian radio and television, killing several
employees in the process. The ECtHR contended that the aerial nature of
the assault alone did not entail an effective control of Yugoslav territory and
hence did not fall within the juridical space of the Convention.60 Whereas
some commentators may have characterised the Banković judgment as a re-
gression in comparison to Loizidou, it in fact maintains the logical fault
lines between IHL and human rights as identified above. Quite clearly, in
Banković one cannot speak of an occupation but of an armed conflict in
progress. It would be stretching the law of occupation and the meaning of
‘effective overall control’ to deem otherwise.

These situations should probably be contrasted with the Israeli control
of Gaza, in respect of which Israel terminated its occupation in 2005, albeit
maintaining full control over the largest part of the maritime and aerial en-
try point into Gaza. The Israeli Supreme Court has held that ‘since 2005 Is-
rael no longer has effective control over what happens in the Gaza strip’.61

Although Israel’s control of Gaza must certainly be distinguished from the
Turkish occupation of Cyprus, it is undeniable that it exercises effective



control over a strategic infrastructure directly affecting the people of Gaza.
It should therefore bear responsibility for those rights which are directly af-
fected by its maritime and naval blockade.

16.6.3 The Decisive Influence Test

The ECtHR has had the opportunity to deal with situations in which a third
state was providing support to a separatist movement, without overtly em-
ploying armed force itself. In the Ilaşcu case the applicants were unlawfully
arrested and detained by the breakaway authorities of the so-called
Moldovan Republic of Transdniestria (MRT), which while claiming its uni-
lateral independence, is in fact part of the Republic of Moldova. Yet be-
cause of Russian military and political assistance to Transdniestria and the
presence of elements of the Russian army therein62 – as part of military
arrangements predating the independence of Moldova – the Moldovan gov-
ernment has been unable to quell the insurrection or use force against the
separatist forces. The Court decided to dilute its effective overall control
standard, without sufficient legal justification, stating that Russian jurisdic-
tion and responsibility were triggered because the MRT ‘remain[ed] under
the effective authority, or at the very least under the decisive influence, of
the Russian Federation, and in any event that it survives by virtue of the
military, economic, financial and political support given to it by the Russian
Federation’.63 The Court did not view this case as exceptional, but as an al-
ternative to situations of occupation proper entailing effective control. It
was perhaps mindful that the exercise of ‘decisive influence’ and ‘effective
authority’ would not be tantamount to a military occupation, while at the
same time Russia was well capable of preventing the violations attributable
to the separatist Transdniestrian regime on account of their agency relation-
ship.64

The ICJ’s determination of effective control by proxy is much more
rigid, although in principle it is at par with the case law of the ECtHR. In
the Bosnian Genocide case the ICJ refuted the claim that the Bosnian Serb
army was an agent of the Federal Republic of Yugoslavia (FRY), irrespec-
tive of the fact that FRY paid the salaries of the army. Its rationale was
predicated on the argument that an agency of this nature requires ‘complete



dependence’ on the principal, which was missing in the present instance.65

This responsibility of the principal in respect of acts of its agents is a sig-
nificant feature of human rights law66 – apart from the international law of
state responsibility – because it serves to encompass the violations of the
agent within the sphere of human rights obligations ordinarily applicable to
the principal.

Questions

1. What role does IHL play in the thinking and judgments of in-
ternational human rights treaty bodies, particularly the ECtHR,
the Inter-American Court of Human Rights (IACtHR), the
IACHR and the HRCtee?
2. Does the lex specialis character of humanitarian law mean
that human rights law is always subordinate?
3. What are the legal requirements for the application of hu-
manitarian law and the law of belligerent occupation? What
rights arise for the occupied civilian population as a result?
4. What justifies the legitimacy of certain killings in humanitari-
an law which would otherwise be unacceptable in human rights
law?
5. Why is the application of human rights in armed conflicts
important?

16.7 The Relevance of the Law to Battlefield
Conditions

16.7.1 Human Physiology in Combat Situations



In assessing whether or not the laws of war are consistent with combat exi-
gencies one must have recourse to factors that are external to law. Legisla-
tive drafting that is aimed at exacting conduct of a particular standard must
be pitched at such a level that the conduct conforms to what may ordinarily
be expected by the average person. If the required conduct were to exceed
the ordinary capabilities of the average person, then the envisaged law
would either fail or the authorities would be forced to punish the majority of
the population; IHL is not excluded from this proposition. By way of illus-
tration, it is reasonable to assume that the average person when faced with
the threat of immediate and certain death would kill rather than be killed. If
the law required that the threatened person should choose his or her death
under such circumstances it would not only set an impossible standard for
the average members of society (i.e. self-sacrifice), but it would moreover
be absurd, since what future penalty could be worse had the threatened per-
son decided to succumb to the threat?

In the Erdemović case the accused was an unwilling low-ranking con-
script in the Bosnian Serb army, and in particular of a unit that had rounded
up all Muslim males from the area of Srebrenica. When the prisoners were
out of sight of the media and international peacekeepers, the leaders of the
unit instructed the soldiers to open fire and kill everyone. A soldier who re-
fused was himself immediately executed. As a result, Erdemović formed
the opinion that any objection was pointless and felt compelled to execute
the order, albeit under duress. Cassese J argued at the appeals level that so-
ciety ‘should not set intractable standards of behaviour which require
mankind to perform acts of martyrdom and brand as criminal any behaviour
falling below those standards’.67 As a result, article 31(1)(d) of the In-
ternational Criminal Court (ICC) Statute provides a full defence to situa-
tions of duress where the accused did not contribute to the harm and the
threat was beyond the person’s control.

On the face of it, IHL does not set intractable standards of behaviour to
combatants. On the contrary, it would seem that obligations aimed to spare
civilians, prisoners of war and wounded persons from harm, hardly place
any suffering or stress on those engaged in armed conflict. Yet history
shows that violations of IHL are a persistent factor in contemporary con-
flicts, and in many instances governments make every effort to conceal
these from public scrutiny. How can this be explained? Although the au-
thors of this book possess little expertise outside the realm of law to furnish



specific solutions, the following discussion will set out some insights on the
interplay between IHL and combat behaviour.

To begin this discussion we should first focus on the physiological
strains of combat on the average combatant. The two strands of the human
body’s nervous system, the sympathetic (SNS) and the parasympathetic
(PNS), ensure a healthy balance under ordinary circumstances. However,
when stressors kick in, such as the prospect of lethal threat, conscious con-
trol is replaced by automation and in particular the SNS mobilises every
atom in the human body as a reaction to the stressor. This is such an intense
and automated process that the heart rate increases from seventy beats a
minute to over two hundred beats a minute, while it has been reported that
in the heat of deadly combat many soldiers find themselves unable to con-
trol their bladders or sphincters.68 A study carried out on the effects of
heightened SNS as a result of combat stress demonstrates among others: di-
minished hearing (80 per cent), tunnel vision (80 per cent), slow motion
time (65 per cent), intrusive destructive thoughts (26 per cent) and detach-
ment (40 per cent).69 These effects are induced by the secretion of hor-
mones such as adrenaline, epinephrine and norepinephrine that dilate and
constrict the body’s bronchial tubes, vascular system and muscles during
combat.70 This automated process and its effects on physical and perceptual
functions must return to some normality following the cessation of the
stressful event; if SNS continues at peak level unabated the person will die.
As a result, it is the PNS that ensures the body’s return to the condition of
homeostasis. The nervous system thus automatically operates as a thermo-
stat to avoid overheating, so to speak. However, the parasympathetic de-
scent to a state of relative calmness following an immediate stress upon the
nervous system is not without consequences. The person generally feels
weary, sleepy and exhausted. Whereas in ordinary situations the recupera-
tive function of PNS will typically be followed by a significant and more or
less permanent duration of normalcy, in the midst of combat the soldier and
his or her superiors do not have this luxury. Hence, a weary combatant, who
would otherwise need to rest in order to restore his physiological and men-
tal faculties, will be forced to continue under arduous conditions. This is the
norm in situations of continuous combat in which it is not unusual for
troops to undergo numerous adrenaline surges followed by sharp PNS de-
scents. This no doubt generates significant repercussions on the abilities of



soldiers to operate not only in a combat environment but also in situations
that do not trigger any significant stress, such as the handling of prisoners,
interaction with civilians, conducting street patrols and others.

The general presumption, therefore, that soldiers perform better under
combat pressure because their lives are in danger does not seem to be justi-
fied. On the contrary, it is probably discredited on the basis of the above.71

In fact, in a study completed at the close of World War II on United States
(US) infantry who had fought in northern Europe, it was demonstrated that
after a period of sixty days of continuous combat, 98 per cent of troops
would suffer from a psychological condition, such as acute anxiety, combat
exhaustion or depression, whereas the remaining 2 per cent developed an
‘aggressive psychopathic personality’ on the basis of which they could en-
dure long periods of combat without any of the symptoms common to the
majority of their comrades.72

This discussion was intended to shed some light on whether the obliga-
tions imposed by IHL on combatants are realistic in relation to the effects of
combat stress. It is clear that IHL rules do not demand unrealistic conduct
from their addressees. Professional armies, on the other hand, push their
personnel to their limits and combat-weary soldiers are made to undertake
sensitive duties, such as guarding prisoners or civilians, without having un-
dergone sufficient psychological and physiological recovery. This does not
of course absolve soldiers of any criminal responsibility for violating IHL
under such circumstances, unless their state is such that they did not intend
to commit the wrongful conduct, or lacked knowledge of it (lack of mens
rea).73 A soldier who commits a crime under immense stress but knowing
full well and intending the consequence of his or her conduct is just as li-
able as a soldier under no stress whatsoever. It is obvious, however, that
army leaders are responsible for their use of combat-weary soldiers in situa-
tions where their deployment raises alarm bells, or for failing to detect ag-
gressive psychopathic personalities among their ranks. Thus, conformity
with IHL is not only a matter of personal conduct, but more significantly it
should also be a matter of adherence by army leaders to those rules of com-
bat physiology that minimise the dangers of human frailty. It is right that
the discussion on the application and enforcement of IHL should not focus
on individual conduct alone, but should involve military policy more gener-
ally. This admonition is consistent with the introductory articles of the four



Geneva Conventions under which ‘the high contracting parties [not each
soldier individually] undertake to respect and to ensure respect’ for the con-
ventions.



Interview 16.1  Battlefield Compliance

(Charles Garraway and Anon.)

Two senior military legal advisors were interviewed for the purpose
of this section in 2010. The first is Colonel (retired) Charles Gar-
raway (CG) of the British Armed Forces. The second wished to re-
main anonymous and in 2010 was a legal advisor in the armed
forces of a European nation, with deployment experience in both
Bosnia and Afghanistan (Anon.).

In your opinion, for the soldier who is being deployed on a
dangerous battlefield, what role does IHL play in the midst of
life-threatening combat operations? Is the threat of sanctions a
sufficient disincentive or is the instinct for survival stronger?
Anon.:Assuming that your question relates to actual combat situa-
tions (so-called ‘troops in contact’), a soldier will execute his drill in
the midst of life-threatening combat operations. Rules of engage-
ment (ROE)1 and the principles of IHL are an inherent part of these
drills. Soldiers are not compelled to apply IHL out of fear for the
sanctions in case of non-compliance. I taught commanders and their
subordinates that ROE and the principles of IHL are essential instru-
ments at every level in the chain of command to ensure mission ac-
complishment. My motto is: a tactical success achieved by violating
ROE and IHL will certainly create a strategic failure. If soldiers
have to make decisions in a split second about defending themselves
and afterwards it turns out that collateral damage has been caused, it
does not necessarily follow that they will be prosecuted for violation
of IHL or any other law.

CG:On the battlefield, the law plays a small part, as law. Life is
instinctive and while in headquarters missions can be planned with
careful weighing up of legal factors, the soldier on the front line
does not have that luxury. Everything he does must be instinctive –
or he is dead. It is thus more important to build an ethos than to rely
on law. The soldier will not be thinking of sanctions on the battle-



field. When I taught soldiers how to handle prisoners of war, my key
point was to tell them that they were looking in a mirror. The soldier
in front of them was themselves in a different uniform. Act to them
as you would like them to act to you. And in 1990/91 that worked.
During a Scud missile alert at our POW camp before the ground
campaign started we had one prisoner brought back from a behind-
the-lines operation. He was in a tent with a guard. As we pulled on
our NBC kit,2 the guard realised the prisoner did not have any and
he began to give him some of his own. When I asked him why, he
told me that it just seemed the right thing to do. He had understood.
However, times have changed in the last twenty years and I am not
sure that a scared young Iraqi can be compared to an Islamic fanatic.
Nevertheless, I still feel that sanctions are an ineffective disincen-
tive. It has got to be something deeper – honour, humanity, call it
what you will. The survival instinct is strong but it can be
controlled.

In the knowledge that the enemy has a complete disregard
for IHL and will attempt to kill or maim you in every possible
and treacherous way, what is the mentality of combat-weary
troops?

Anon.:In general, they are aware that disregard for IHL as a re-
sult of the enemy’s own disregard will negatively influence the op-
eration. It is taken for granted that operations carried out in hostile
environments raise the risk of blurring one’s moral standards. Every
soldier, and commanders in particular, must stay alert in anticipation
of such blurring and be prepared to take firm action.

CG:A very good question. To be honest, I cannot comment
from personal experience but I have noted an increased cynicism
within the armed forces. I recently spoke at the Defence Medical
Services Training Centre and was met with complete cynicism on
the use of the emblem. I was told that whether or not the emblem is
worn, the Taliban are deliberately targeting the medic on a patrol,
identified by the different shape of his bergen.3 The general view is
that it is now better to rely on kinetic defence [i.e. use of active
combat and force] rather than IHL and the emblem. This is worrying
as one would expect medics more than any others to support IHL.



This is precisely why trainers may have to change their approach to
stress that this is a ‘values’ battle rather than a kinetic war.

In your experience, irrespective of what their officers say, do
combat-weary troops think that IHL is realistic and in touch
with their particular exigencies?
Anon.:I instructed commanders (and sometimes also their subordi-
nates) on ROE and IHL matters before their deployment to Af-
ghanistan. If I would have asked them this question they probably
would have said ‘no, it is not’. In the deployment area I conducted
ROE rehearsals with platoons and used real-life examples in which
IHL would play an important role. Because of the discussions and
answers to my questions I honestly believe that they would have an-
swered this question in the affirmative. It is important that you trans-
late IHL to concrete situations which they could be confronted with
and then explain the ‘do’s’ and ‘don’ts’ from an IHL (ROE) per-
spective and discuss possible consequences of their actions.

CG:My experience is of traditional wars where I found that one
could persuade soldiers that IHL was realistic and in touch with
their particular exigencies. I suspect that it is much harder now in
current conflicts.

It is rumoured that ROE in multinational combat opera-
tions in hot spots such as Iraq and Afghanistan are ‘lighter’
than current academic thinking on IHL. For example, street pa-
trols, whether on foot or armoured vehicles, are given significant
leeway in attacking persons who seem to be suicide bombers or
in any way dangerous based on military briefings. In your expe-
rience, is this the case and is it perceived as a morale booster?

Anon.:No, that is not my experience. There were strict ROE
and clear standing operational procedures regarding such situations.

CG:No. I have not seen the ROE and so cannot comment in de-
tail. However, I am aware that ROE for pre-planned targeting opera-
tions require an assurance of zero collateral damage. This goes far
beyond anything required by the laws of armed conflict and reduces
the proportionality balance to nothing. This is certainly the cause of
some frustration as soldiers do not necessarily appreciate that this is
not a legal constraint but a policy constraint. I would suggest that,



after the ICRC DPH paper,4 ‘current academic thinking on IHL’ is
anything but clear!

Given that soldiers on the battlefield are asked to risk their lives
in a place far from home and under strong local hostility, in
what way does the army depict the enemy and the local civilian
population – particularly where the latter has ties with the
enemy and may assist it – to its battle troops?
Anon.:Soldiers are taught the principles of counter-insurgency and
the relationship between the enemy and the local population. They
are being taught that local populations could pick up arms against
our forces for many reasons. It is important that they are aware of
this and are able to understand why this could happen. They are
taught to be alert on this issue.

CG:I cannot talk about modern training. However, when I was
teaching those soldiers who had to handle prisoners in 1990/91, I
used to quote from Charles Kingsley and his character Mrs Doasy-
ouwouldbedoneby. See the answer to the first question. One of the
great dangers is to ‘demonise’ the enemy so that he is seen as ‘sub-
human’ or ‘different’. We were of course in those days ‘liberators’
of Kuwait and so the civilian population was not a problem.

Some of the responses referred to ROE and both interviewees
were adamant that none of the ROE witnessed by them personally
provided an explicit or implicit licence to violate IHL. This is cer-
tainly the case with most nations. Section 16.7.2 provides some ex-
amples that do not necessarily support this practice.

1 The concept and significance of ROE are explained more fully in
the next section.

2 Nuclear, biological and chemical (NBC) first-aid kits.

3 Standard individual military backpack issued by armed forces.

4 ICRC, ‘Direct Participation in Hostilities (DPH) Report’ (2009).



16.7.2 The Dilution of Humanitarian Law and Problems in
Ensuring Compliance

While it is true that compliance is to some degree predicated on personal
traits, its general enforcement is dependent on a coherent system of disci-
pline that allows for no deviation. This type of discipline is the hallmark of
all professional armies, yet there exists a very real tension between armies
and the executive branch of government. This tension arises from the fact
that the gruesome, daily combat experience of the professional soldier is
perceived as being inadequately communicated to the law-makers who
make their decisions in the comfort of their office. At the same time, the
law-maker is unable to communicate to the soldier the overarching political,
military and economic aims of a military campaign, which are much broad-
er than the calamities of the particular combat zone in which he or she is
engaged. This tension surfaces even between senior military commanders
and political leaders. By way of illustration, studies have shown that ‘the
perceived humanitarian bid by militaries may be overstated: commanders
have little wish to see their forces lose basic war-fighting skills in the pur-
suit of other tasks, and in practical terms commitments in Afghanistan and
Iraq have left major military actors overstretched’.74

More importantly, the military and the politicians cannot see eye to eye
on the restrictions placed by the latter on the use of lethal force in combat
and peacekeeping operations. Ordinarily, the use of lethal force would be
circumscribed by the relevant rules of IHL as well as any particular man-
date incumbent on the mission by the UNSC. In practice, however, this is
not the case. When armies are sent to the battlefield or peacekeeping opera-
tions, depending on the projected intensity of resistance or other difficulties
of the mission, they are issued with specific instructions regulating the cir-
cumstances under which they are allowed to employ lethal force. These reg-
ulations are termed ROE.75 While no nation has ever claimed that its ROE
were contrary to its obligations under IHL, none the less IHL is simply one
of the factors in drafting ROE; others include the treachery of the enemy,



the hostility of the civilian population, the terrain, as well as national
policy.76 It is no wonder therefore that mission-specific ROE are considered
top secret, under the justification that it is tactically mistaken for the enemy
to know how it is to be engaged. As correct as this may be, it leaves much
to be desired in respect of clandestine operations or combat-weary forces,
or even with regard to armies that have a history of violating IHL.77

The secretive nature of ROE may moreover give rise to concerns for
the conduct of private military companies whose operations fall within a
grey zone of IHL. In general terms, mission-specific ROE are drafted by
members of the senior military with policy input and approval by the execu-
tive. Although in their initial form they can be very elaborate, they distin-
guish between appropriate responses to ‘hostile action’ and ‘hostile intent’.
Hostile intent is certainly more difficult to substantiate, so troops are given
some, but certainly limited, discretion in this regard.78 ROE are not always
static and they may change depending on the progress of the mission or the
exigencies on the ground. Hence, a humanitarian mission, such as that of
Somalia in 1991 (Operation Restore Hope), may escalate to a peace-en-
forcement operation. Accordingly, in such circumstances, the ROE must be
amended; this process is known as ‘mission creep’.

The intended addressees of ROE are combat personnel. Therefore, it is
important that ROE are clear and simple, leaving no doubt as to their con-
tent.79 It is taken for granted that military forces deployed in combat opera-
tions or other danger zones are well-versed in the fundamental principles of
the jus in bello. Although this requirement seems self-evident for contem-
porary armies,80 in fact the conduct of some professional armies has forced
international human rights tribunals to demand that troops receive more
stringent IHL education.81 This is usually the case with armies that fail to
invest in the development of their personnel and see little benefit in any
comprehensive training that is not related to pure combat operations. It is
also not uncommon for troops engaged in civil warfare, such as those that
make up the Colombian army and its paramilitary affiliates, to be afforded a
significant degree of impunity as an incentive to persist under difficult and
extremely dangerous combat situations.82 If this impunity or lack of IHL
training is further compounded by ROE that are inclined to abusive be-
haviour their addressees will feel no constraints in their treatment of the ad-
versary or the civilian population.



Truth be said, the professional armies of developed nations are fluent
in their knowledge of IHL, undergo extensive training and are subject to
frequent psychometric tests and evaluations. These armies and their execu-
tives claim that they make every effort to prevent the perpetration of crimes,
yet the practice of courts-martial against heinous behaviour on the battle-
field or in occupied territories demonstrates a degree of leniency that would
be unacceptable if the crimes under question had taken place during civilian
life. The victims and families of such crimes understandably find this le-
niency hard to stomach.83 Moreover, although we have generally little in-
formation about the content of ROE, it is presumed that the average soldier
will be disinclined to exercise discretion in respect of an order which seems
prima facie unjust. Disobedience is extremely exceptional as the following
real-life scenario exemplifies. During the invasion of Iraq, Australian fighter
pilots refused to comply with orders of US commanders to bomb particular
targets because the intelligence given at pre-flight briefings and contained in
their ROE did not match with the pilots’ personal observations. Here is an
extract from an interview by the squadron leader to the Sydney Morning
Herald of 14 March 2004:

But it appears there were fundamental differences between the US-
dominated headquarters and Australian pilots over what constituted a
valid military target. Squadron leader Putney said under Australia’s
rules of engagement pilots had to ask themselves on each mission
whether it was right to drop their bombs.

‘Each guy would have made that decision once to half a dozen times
in the conflict. It was presented as being just one pilot in the incident,
but it was all of us several times. We were providing an identification
of targets in conjunction with ground forces and if we were not 100 per
cent sure we were taking out a valid military target in accordance with
our specifications we just did not drop.’

Squadron leader Putney said he could not comment on the reasons
they aborted specific missions. But it seems that it was often to avoid
the unnecessary killing of civilians. ‘As we approached the target area
we confirmed we had the right place. Then we’d run a check provided
through our training that we were doing the right thing by our rules of
engagement. We exercise those all the time. In Iraq it was a matter of



the briefings we received prior in regard to our rules of engagement as
to whether we thought this was a target we should be destroying. If it
was not, then we decided not to deploy.’ He said [continues the
reporter] most decisions were made in the air, but some were command
decisions.

This passage is a good indication of the effects of good IHL training and of
responsible military personnel who are allowed to think for themselves,
without blindly following orders. The situation would certainly have been
different if the Australian ROE allowed no personal evaluation of the situa-
tion or where its pilots would have been subject to severe sanctions had
they refused to follow orders given during their pre-mission briefing.

The dilution of IHL through secretive ROE has been demonstrated
through a series of leaks concerning confidential documents that have come
to light since 2007 in respect of the US-led war effort in Iraq. One of these
documents is a US ROE addressed to its military personnel, which although
generally consistent with IHL and while emphasising the importance of
good conduct, contains none the less an injunction that is highly problemat-
ic. It elaborates on those targets that are deemed as being of ‘high collateral
damage’ and in respect of which only the Secretary of Defense can autho-
rise their destruction:

3.H(8) (S/REL). [High Collateral Damage Targets are those] that if
struck, have a ten percent probability of causing collateral damage
through blast debris and fragmentation and are estimated to result in
significant collateral effects on non-combatant persons and structures,
including: (A) Non-combatant casualties estimated at 30 or greater …
(C) In the case of dual-use facilities, effects that significantly impact
the non-combatant population, including significant effects on the
environment/facilities/infrastructure not related to an adversary’s war
making ability; or (D) Targets in close proximity to known human
shields.84

Although, as has already been stated, the ROE were at pains to emphasise
compliance with IHL, the risk to the civilian population from the operations
described in the last section is very significant. It is difficult to justify the



suggested casualty rate on the scale of military necessity, particularly given
that the operations in Iraq did not involve a full-scale war, but were largely
directed against insurgent attacks. It should be pointed out that the Obama
administration subsequently proceeded to alter US ROE in Afghanistan and
Iraq. This even led the military leadership of the campaign there to vocifer-
ously call for the ‘easing of the rules of engagement’, deeming the latest
changes to be detrimental to the safety of troops and success of
operations.85
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17.1 Introduction
This chapter examines the criminal law dimension of human rights viola-
tions. International criminal law has evolved so much in the past two
decades that it is now a structured sub-discipline of international law. It is
beyond the purview of this book and this chapter to provide an overview of
this sub-discipline and the reader will be directed at the end of this chapter
to a more specialist bibliography. The focus here is on the international
criminal dimension of human rights violations and the manner in which
these are transformed into criminal rules and the criminal mechanisms
through which they are enforced and implemented. Human rights, as is
demonstrated throughout this book, are implemented through a variety of
rules, including commercial and corporate (for example, for multinational
companies) and a plethora of mechanisms (i.e. judicial and non-judicial).
Their enforcement through criminal rules is therefore but one dimension of
this process.

The chapter begins by explaining the complementary role of criminal
law in the application of international human rights. It then goes on to an-
alyse the function of the concept of individual criminal responsibility under
international law and its relationship to human rights violations. Subse-
quently, we examine the processes and mechanisms for enforcement of
criminal rules under international law with an emphasis on policy rather
than the procedural rules underpinning jurisdiction. The ‘peace versus jus-
tice’ debate, namely whether international prosecution should sometimes be
side-lined in favour of negotiated solutions to ongoing conflicts, is an inte-
gral part of this discussion. Finally, the chapter concludes with an analysis
of the two core mass international crimes, namely genocide and crimes
against humanity with a view to demonstrating that their formulation is
largely based on human rights (i.e. rights of victims), rather than criminal
law, considerations.



17.2 Relationship between International Criminal
Law and Human Rights

Human rights rules are multifaceted. The right to life, for example, encom-
passes not merely a negative obligation on the state to refrain from arbitrari-
ly using lethal force, but also a positive obligation to prevent and punish
those (including non-state actors) unlawfully taking the life of another.1
This latter dimension of the right to life is, in addition to a positive obliga-
tion arising from human rights law, also a mandate upon domestic courts
and prosecutors. This is so because domestic criminal law traditionally pre-
dates human rights and the positive obligations arising therefrom, albeit it
does not always encompass all positive obligations under human rights law
(for example, right to truth and effective investigation). Although domestic
criminal law is not dependent on human rights norms in order to prosecute
perpetrators of crimes – and hence its application and enforcement is dis-
tinct from human rights obligations – both are clearly mutually reinforcing.
It is also evident that the tacit criminal dimension (i.e. the positive dimen-
sion) of human rights rules is insufficient to prescribe the objective (actus
reus) and subjective (mens rea) elements in the definition of a criminal of-
fence. For example, the right to life does not tell us with any degree of
specificity when the taking of life amounts to a criminal offence,2 including
whether any defences (such as self-defence, acting under superior orders or
coercion) may absolve or mitigate the liability of the accused. Of course,
the reinforcing and supplementary role of human rights dictates and shapes
the outer boundaries of the criminal justice process, from the right to a fair
trial (as regards the rights of the accused) to the impermissibility of
amnesties, the effect of which is to absolve an accused of criminal liability.

Where criminal conduct assumes an international character the sub-
stantive and procedural criminal law of a single state may not suffice to
bring the perpetrator(s) to justice. In such situations the criminal conduct in
question may be punishable only under the laws of a specific number of
states (transnational crime) or be the subject matter of a global multilateral
treaty or custom, in which case it is known as an international crime, or a
crime under international law. In the first case, the conduct possesses an ex-
traterritorial element (i.e. it was performed, or its effects materialised, in
more than one state), whereas in the latter, besides a possible extraterritorial



element, it is also of concern to the international community as a whole. It
is clear that both extraterritorial and transnational crimes engage the crimi-
nal laws and criminal enforcement mechanisms of all concerned states. For
the purpose of uniformity and legal certainty it makes sense for several
types of criminal conduct with an extraterritorial element and of concern to
the international community to undergo a process of international (as op-
posed to merely domestic) criminalisation. This is the case, for example,
with genocide, crimes against humanity and torture.

There are, however, limits to the process of international criminalisa-
tion, chiefly because this lies at the discretion of states. Whereas some
rights are enshrined in treaties (some sparsely ratified whereas others almost
universally), others, particularly those in soft law instruments, are in a con-
tinuous tug-of-war between contesting states, and while their status is clear
to some it is wholly refuted by others. What this means is that not every hu-
man rights violation corresponds to an international crime or even a
transnational crime; although they may well give rise to criminal liability
under domestic law. The right to development is an obvious contender, but
even core socio-economic rights such as the right to education or the right
to meaningful employment do not possess a criminal dimension under in-
ternational law. In practice, evidence that a particular right corresponds to
an international crime must be sought either through a discrete treaty
(which criminalises the conduct) or a clear customary rule.

Unlike international humanitarian law (IHL), which constitutes a legal
regime (because of the armed conflict dimension) that is distinct from (but
certainly complementary to) the regime of international human rights and is
therefore lex specialis,3 international criminal law is not a distinct regime
with rules potentially in conflict with international human rights. For practi-
cal purposes, this means that the prevention and punishment of international
criminal conduct does not give rise to specialised or superior rules in rela-
tion to the pursuit of human rights objectives, as these are enshrined in
treaties and custom by states. This is clearly understandable by the fact that
a significant corpus of human rights rules and case law from international
human rights tribunals concerns the criminal justice process. In equal mea-
sure, domestic and international criminal tribunals employ the full gamut of
human rights law as this is expressly mandated in national constitutions
and/or their founding treaties. The synergy between these two disciplines is
further evidenced by the ever-increasing expansion of criminal liability



upon non-state actors who, on account of not possessing human rights
obligations, find themselves in an artificial zone of impunity. Multinational
corporations and terrorist organisations, for example, are not burdened with
human rights obligations as such (although they certainly carry other simi-
lar obligations),4 yet it is well-documented that their conduct is otherwise
criminal and has a significant negative impact on the lives of millions of
people. Given the limited ambit of human rights rules against the conduct of
these non-state actors, domestic and international criminal law has resolved
that they can indeed incur liability (or responsibility) for international
crimes.5

Human rights and international criminal law equally converge where
the latter is employed to fulfil entitlements found in the former. The right to
truth, for example, although usually discharged through non-punitive truth
commissions, is also achieved through international trials, even if this is not
a primary goal of international tribunals, as will be explored in Section 17.4
below. Other examples include the concerted prosecution of international
crimes which has proven to facilitate the right to return of refugees and in-
ternally displaced persons.

While international criminal law and international human rights are
clearly not in conflict, some of the policies associated with international
criminal justice may turn out to be in conflict with both disciplines. This ob-
servation, which is examined in Section 17.6, typically concerns diplomatic
efforts to secure peace at the expense of dispensing criminal justice. How-
ever, it should be emphasised that this is not the result of a regime or rule-
conflict, but an extra-normative deviation chosen by the relevant stakehold-
ers.

17.3 Individual Criminal Liability under
International Law

When a person engages in conduct that is unlawful in the state where the
conduct takes place, two things happen simultaneously: (1) the elements of
the crime are fulfilled; and (2) liability for the crime is attributed to the per-
petrator. Liability, viewed through the lens of attribution, may entail that the
conduct or its effects be attributable also to persons other than the direct



perpetrator, such as accomplices and instigators. Liability is further condi-
tioned by the existence of possible defences, such as duress, mental inca-
pacity or coercion. Where a defence is sustained, a distinction should be
made between the existence of the offence as such and the liability of the
perpetrator, which may now become significantly limited or dissolved. This
dichotomy between criminal conduct and liability should be highlighted.

Where the crime is of a purely domestic nature and concern, the accru-
ing liability of the perpetrator(s) will arise under the domestic law of the
territorial state (for example, burglary). If the crime, however, is of an in-
ternational nature (a crime under international law), the attribution of liabil-
ity will be determined by reference to international law, even if the crime in
question took place solely on the territory of a single state. In this event,
therefore, the criminal liability of the perpetrator is derived from in-
ternational law, whereas in all other circumstances liability is derived solely
from domestic law(s). This distinction is crucial because given the preva-
lence of international law over domestic law, any grounds offered in the lat-
ter which serve to mitigate or extinguish liability for an international crime
are invalid. By way of illustration, the extermination, enforced disappear-
ance or enforced racial segregation (apartheid) of one’s political or other
opponents in a widespread or systematic manner constitutes a crime against
humanity. This is an international crime, prescribed by both treaty and cus-
tomary international law. A crime against humanity arises even where the
totality of the conduct and its effects have materialised on the territory of a
single state, as was the case with the apartheid regime in South Africa and
the heinous disappearance policies in Argentina and Chile in the 1970s and
1980s. If the governments of the concerned states (or others acting unilater-
ally) were to adopt amnesties or similar measures, the effect of which was
to absolve the perpetrators from liability, these would be invalid under in-
ternational law. The reason, of course, is that because crimes against hu-
manity are crimes under international law, liability is equally derived from
international law (international criminal liability), which trumps all grounds
mitigating or extinguishing liability under domestic law.

This observation is significant because it suggests that the complemen-
tary relationship between international human rights and international crim-
inal law cannot be superseded by a conflicting rule under domestic law. Go-
ing a step further, because the ambit of international criminal liability is cir-
cumscribed only by the pertinent processes of international law, there have



been sweeping developments regarding the concept of international legal
personality (ILP).6

ILP determines the range of rights and duties conferred on an entity
under international law, including the capacity to enforce these for or
against such entity (i.e. in a court, tribunal or through administrative
means). Traditionally, as will be explained in Case Study 17.1, ILP was
only confined to states and (certain activities of) international organisations.
In recent years ILP has been extended to individuals in the field of human
rights, international crimes, foreign investment7 and numerous other arenas,
but more significantly it is now well-stipulated in treaty law that ILP arises
in respect of international crimes committed in a single state.8 Hence, al-
though domestic criminal law is important in order to enforce and prosecute
international crimes, where domestic law confers amnesty or other impunity
to perpetrators, as a matter of international law such amnesties are without
merit.



Case Study 17.1  International Criminal Liability at the Nuremberg
Trial

The prosecution of the highest-ranking Nazi officials is considered
the watershed for the extension of ILP to individuals and the cre-
ation of international criminal jurisdiction. In short, it is the founda-
tion of modern international criminal law. The International Military
Tribunal (IMT) at Nuremberg was established by the London Agree-
ment of 8 August 1945 between the governments of Great Britain,
the USA, France and the USSR,1 to which the Tribunal’s Charter
was annexed. Article 6 of the Charter provided for the prosecution
of offenders in respect of war crimes, crimes against humanity and
crimes against peace. One of the principal challenges against the ju-
risdiction of the IMT was that the three crimes could not be at-
tributable to them as physical persons, but to Germany, assuming
that they constituted international crimes in the first place.2 In this
connection the defence asserted that individuals possessed no legal
personality under international law and their conduct was subsumed
by the state, and hence their criminal liability could only be assessed
under the laws of Germany. Such a result, however, although consis-
tent with the wholly artificial lack of international criminal liability
in the pre-1939 era, was morally detestable. Given that the prevail-
ing laws and mores during the reign of Hitler in Germany permitted
or tolerated atrocities against vulnerable groups, the liability of the
accused would have been seriously called into question.3 The IMT
was not overly troubled in applying the solution that best served the
interests of legitimacy – although it was itself accused of victors’
justice and selectivity – rather than the interests of strict legality. It
took the position that despite the absence of express treaty refer-
ences to personal criminal liability, the crimes encompassed within
its Charter entailed such liability as a matter of customary in-
ternational law and that in any event the accused clearly understood
the gross criminal nature of their conduct.4



1 1945 Agreement for the Prosecution and Punishment of the Major
War Criminals of the European Axis, 82 UNTS 279.

2 With the exception of war crimes, which were contained in various
multilateral treaties prior to 1939, crimes against peace and crimes
against humanity lacked international codification and there is little
evidence that they had crystallised as international crimes under cus-
tomary international law. The IMT’s approach to this question was
that if a war of aggression is illegal in international law then it nec-
essarily follows that those who plan and wage such a war are com-
mitting a crime. IMT judgment, reprinted in (1947) 41 American
Journal of International Law 172, at 218.

3 It should be pointed out that in 1946 the German jurist Gustav
Radbruch, as a response to this situation, formulated a theory of jus-
tice versus formal law. He held that where a judge encounters a for-
mal law whose application produces an unbearably unjust result, he
or she should refuse enforcement or in any way consider it as valid
law. This so-called Radbruch formula was subsequently applied by
German courts in order to strike down Nazi legislation. See S. L.
Paulson, ‘Radbruch on Unjust Laws: Competing Earlier and Later
Views?’ (1995) 15 Oxford Journal of Legal Studies 489.

4 IMT judgment, above note 2, at 218.

17.4 The Enforcement of International Criminal
Law



International criminal law is primarily enforced by domestic mechanisms,
such as courts, law-enforcement authorities and legislative bodies. These in
turn correspond to the three branches of government and their respective
powers (or jurisdiction), namely prescriptive (or legislative), judicial and
enforcement. It is no wonder that, with few exceptions, the exclusive terri-
torial jurisdiction of states with respect to all crimes (transnational and in-
ternational) is prescribed in multilateral treaties and customary law. The ju-
risdiction of international criminal tribunals is an isolated exception to this
rule, although the International Criminal Court’s (ICC) jurisdiction is also
founded on treaty. International tribunals simply do not have the capacity to
deal with the plethora of international crimes, so ultimately they are forced
to prosecute the most large-scale and heinous. The bulk of prosecutions nat-
urally falls on national courts and institutions. The primary judicial, en-
forcement and prescriptive jurisdiction of states is reinforced by the residual
jurisdiction of other states and exceptionally by international courts and tri-
bunals. A radical feature of this residual mechanism is universal jurisdic-
tion, which arises in respect of several international crimes (such as geno-
cide and crimes against humanity), whereby any country may assume juris-
diction over pertinent offences irrespective of the absence of any link what-
soever with the offence, the offender or even the victims.

Besides unilateral action, however, states are increasingly resorting to
bilateralism, as is the case with extradition and asset recovery, as well as
multilateralism. Apart from formal multilateral agreements to criminalise
conduct that was once tolerated, at best, such as transnational corruption,
states are committing armed forces to engage with pirates on the high seas,
in addition to contributing to multinational contingents to prevent and sup-
press gross human rights violations, including responsibility to protect
(R2P).

However, the concept of ‘enforcement’ should not be understood as
merely the meting out of punishment to the offenders. This is a rather nar-
row, offender-based understanding of enforcement. It is imperative that one
identifies in advance the goals to be pursued by the operation of an in-
ternational criminal justice mechanism; this is hardly self-evident. If the pri-
mary goal consists of general and special deterrence, incapacitation, reha-
bilitation or retribution, then the type of punishment meted out to the of-
fender is clearly of paramount importance.9 The pursuits and dynamics of
criminal trials should not be confused or subsumed with the various mani-



festations and types of punishment. In the immediate aftermath of World
War II the heads of Britain and the USSR, Churchill and Stalin, proposed
the summary execution of Nazi leaders and their accomplices without the
need for trials. They perceived this as a form of punishment. They could see
little utility for trials in respect of mass criminality, because their apprehen-
sions of martyrdom possibly claimed by the accused and their sympathisers,
forced them to lose sight of the fact that the evidence of the atrocities would
bury for ever any argument that the crimes in question had not taken place
or that there was something heroic about the Nazi leaders. Hence, even if
the Nazi leaders had never been prosecuted but the trial had none the less
taken place, the sheer weight of evidence would itself have made a pro-
found impact.

It is not surprising, therefore, that the supporters of international trials
attach great significance to the writing of a historical record and the need to
provide a voice to the victims and their families, followed, where appropri-
ate, by the secondary goal of reconciliation.10 Indeed, for the European
Jews of World War II or the Tutsi in Rwanda, the mere punishment or as-
sassination of the genocidaires would not have satisfied the desire to record
the atrocities, lest future generations forget or doubt their victimisation;11

this was something that the assassination of the culprits could by no means
have achieved. Trials also empower the victims, in the sense that they en-
able them to face up to their tormentors and through their personal account
help to convict those responsible. Both of these processes may ultimately
facilitate, to a larger or smaller degree, reconciliation between post-conflict
communities. Finally, trials express and project the validity of international
norms in a way that punishment alone cannot. They help to depoliticise acts
of barbarity by turning them into legally enforceable criminal violations,
making it clear that they do not belong outside the realm of law.12

Yet although the international community does not seem to possess a
coherent plan of objectives in respect of international trials, it would be
wrong to hold trials simply because of their record-writing capacity, or for
the benefit of victims and any future goals of reconciliation. As laudable as
these objectives are, they presume a priori that events happened in a partic-
ular way and place pressure on the prosecutor and judges to make convic-
tions based on these presumptions. Such aspirations may be achieved
through truth commissions. Any other result brings the independence and



impartiality of international tribunals into question, and by implication the
right to a fair trial. As a result, the primary objective of international trials
should not be perceived as being different from their domestic counterparts.
Rather, they should strive to enforce the law through fair judicial proceed-
ings, following which they can then fulfil any of the aforementioned sec-
ondary aims either directly13 or indirectly. The fact that trials concerning
mass atrocities may have a ‘show trial’ or meta-justice dimension, in that
prosecution and punishment cannot even begin to encapsulate the horror of
the conduct and the pain of the victims and their families,14 should not lead
to a broad dismissal of international trials. It is only natural that all those
affected by the proceedings, from the accused to the victims, will seek to
derive their own particular pursuits and objectives.

Fair trials in the manner described satisfy not only the requirement of
legality in respect of the enforcement of international criminal law, but also
that of legitimacy. What is important here is not so much perceived legiti-
macy (for example, outreach and history-writing) or even normative legiti-
macy, but rather performance-based legitimacy. Fair trials, even-handed-
ness, objective application of human rights and acquittals in the interests of
justice (even if politically sensitive) constitute robust performance indica-
tors by which the legitimisation of international criminal tribunals will ulti-
mately be assessed. Not surprisingly, perceived and normative legitimacy
do not necessarily trickle down to their intended audiences.15

The first post-Nuremberg international tribunals were the ad hoc tri-
bunals for the former Yugoslavia (ICTY) and Rwanda (ICTR). These two
ad hoc tribunals were established by the United Nations (UN) Security
Council (UNSC) in the form of subsidiary organs under article 29 of the
UN Charter through two distinct resolutions.16 An international tribunal
predicated on a UNSC resolution rather than a treaty (and absent the con-
sent of the territorial state) was a radical departure for the early 1990s,17 but
not by contemporary standards. More importantly, the UNSC delegated sig-
nificant powers to these tribunals, such as the authority to request and to
compel the surrender of evidence, witnesses and accused persons from UN
member states.18 Thus, the ad hoc tribunals possessed primacy of jurisdic-
tion over and above domestic courts, something missing in the ICC, which
enjoys complementary jurisdiction, whereas the courts of member states en-
joy primary jurisdiction. By the late 1990s the international political scene



was generally ready to accept the creation of a permanent ICC, which came
about through a treaty in 1998. Its statute was very much influenced by the
then expanding jurisprudence of the ad hoc tribunals, and many issues that
seemed insurmountable in the late 1980s (such as international criminal lia-
bility in internal armed conflicts) had by 1998 transformed into custom.19

17.5 Universal Jurisdiction
All types of jurisdiction require some link to the forum state (territorial, vic-
tim-based, nationality-based or protective), but this is not the case with uni-
versal jurisdiction. The application of universal jurisdiction to a particular
offence requires no link whatsoever, thus allowing prosecuting states to in-
dict and prosecute offences subject to the universality principle.20 Scholars
generally distinguish between ‘pure’ or ‘absolute’ and ‘conditional’ univer-
sal jurisdiction. While neither requires a link with the prosecuting state, the
former does not necessitate the presence of the accused there, whereas its
conditional counterpart does.21

Due to the broad extraterritorial competence encompassed by the exer-
cise of the universality principle, it is reasonable that it be confined to a lim-
ited number of offences. Crimes under international law have customarily
attracted universal jurisdiction in two independent ways: (1) on the basis of
the repugnant nature and scale of the conduct, as is the case with grave
breaches of IHL22 and crimes against humanity;23 or (2) as a result of the
inadequacy of domestic enforcement mechanisms over unlawful conduct
committed in locations not subject to the authority of any state, such as the
high seas. It cannot be over-emphasised that these two bases of universal
jurisdiction are independent and conjunctive. The practical significance of
this observation is that in order to discern whether or not an international
crime is susceptible to universal jurisdiction, it must first be ascertained
whether the nature and scale test or the locus delicti commissi principle is
more appropriate, if any. In Re Pinochet (No. 3), Lord Millet succinctly ar-
gued that international crimes attract universal jurisdiction where they vio-
late jus cogens, the conduct is serious and perpetrated on such a large scale
that they can be regarded as an attack against international legal order.24



This statement makes ample sense, but if states decide by treaty to exclude
the universality principle even in respect of offences that meet these criteria,
national courts would have no power to exercise universal jurisdiction. Giv-
en also that the application of universality gives rise to political friction, one
must seek the widest possible global consensus and support from pertinent
treaties and customary international law in order to render universality a
tool against impunity rather than a matter of sharp division and hostility. An
example of treaty-based (and customary) universal jurisdiction is exempli-
fied by article 105 of the UN Convention on the Law of the Sea (UNCLOS)
in respect of piracy jure gentium. Customary universality is also recognised
through consistent practice and this is true, at least, in the case of crimes
against humanity, genocide and torture, among others.

Furthermore, in the absence of protest or an express prohibition, states
may reasonably assume pure or conditional universal jurisdiction under
their domestic laws. This should not be viewed as a unilateral act in all cas-
es, but chiefly as an entitlement arising from treaties. By way of illustration,
many crime-related treaties encourage parties to assert expansive forms of
jurisdiction, very much akin to a universal model. Article 5(1) of the Con-
vention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (CAT), for example, grants territorial, nationality and pas-
sive personality jurisdiction, while paragraph 2 of the same article stipulates
further that:

2) Each state party [shall] take such measures as may be necessary to
establish its jurisdiction over such offences in cases where the alleged
offender is present in any territory under its jurisdiction and it does not
extradite him to any of the states mentioned in paragraph 1 of this
article.
3) This Convention does not exclude any criminal jurisdiction exer-
cised in accordance with internal law [emphasis added].

Article 5(2) and (3) thus indirectly permits the exercise of universal juris-
diction with respect to the incorporated domestic offence of torture. There is
a further natural limitation to the universality in article 5(2) CAT that is not
expressly encountered in piracy jure gentium or the grave breaches provi-
sions of the Geneva Conventions. This is the requirement that the alleged
offender actually be in the hands of the prosecuting state. The supporters of
the conditional universality principle require the presence of the accused on



the territory of the prosecuting state as a precondition for the exercise of
universal jurisdiction.25 A different conclusion, it is claimed, runs the risk
of trials in absentia and violates the double jeopardy rule (i.e. that a person
should not be tried twice under the same or similar charges). Yet both the
pure and conditional universality schools of thought converge in the belief
that preliminary investigations in absentia are welcome because they allow
the collection and preservation of crucial evidence with a view to future tri-
als.26 Where the alleged offender is apprehended in a state unwilling to
prosecute that state must extradite the accused – subject to bilateral or mul-
ti-lateral arrangements – to a country with a sufficiently close connection to
the offence.27

There exists significant debate as to whether universal jurisdiction is
an entitlement, an obligation, or both. State practice and pertinent treaties
suggest that it is an entitlement, irrespective if its exercise gives rise to
competing claims. In fact, this is most welcome because the multiplicity of
claims satisfy the key aim of the principle, namely to combat impunity and
extinguish all safe havens. State practice is divisive as regards the oblig-
atory character of universality. In the opinion of this author no such obliga-
tion exists and this is principally justified by the cautious and conservative
approach of the vast majority of states in prosecuting crimes with which
they have no link. Practical considerations further reinforce this view, espe-
cially given that a state may simply not have the resources to prosecute. A
contrary conclusion would mean that following allegations of an in-
ternational crime anywhere in the world every state would be obliged to is-
sue an arrest warrant and pursue prosecution. None the less, the apprehend-
ing state is under an obligation to extradite persons accused of crimes sub-
ject to universal jurisdiction if it chooses not to prosecute. This conser-
vatism in the recognition of a sovereign right to universal jurisdiction has
manifested itself in the case law. A narrow view was confirmed by the In-
ternational Court of Justice (ICJ) in the Belgian Arrest Warrant case. There,
a Belgian investigating judge issued an international arrest warrant against
the Congolese Foreign Minister, on the basis of a unique universal jurisdic-
tion law enacted in Belgium in 1993. Congo brought legal proceedings
against Belgium before the ICJ arguing that incumbent foreign ministers
enjoy immunity from prosecution, even in respect of grave international
crimes. The ICJ did not view universal jurisdiction as central to the issue at



hand, but in his separate opinion, Judge Guillaume assumed a narrow con-
ception of universality, finding it applicable in limited cases (absent a treaty
stipulation) and certainly not in absentia.28 Equally, in Jones v. Ministry of
Interior, Kingdom of Saudi Arabia, the House of Lords held that no evi-
dence exists whereby states recognise an international obligation to exercise
universal jurisdiction over claims arising from breaches of jus cogens, and
nor was there any compelling judicial practice that they should.29

A different stance was taken by the ICJ in the Habre case. As regards
the obligation in article 6(2) of the Torture Convention, whereby a state par-
ty in whose territory a person alleged to have committed acts of torture is
present must ‘immediately make a preliminary inquiry into the facts’, the
Court observed that this must be done as soon as the suspect is identified in
the territory of the state. With respect to the obligation to prosecute deriving
from article 7(1) of the Torture Convention, the Court emphasised that it
requires submission of the case to the competent authorities for the purpose
of prosecution, irrespective of the existence of a prior request for the extra-
dition of the suspect. While extradition was at the discretion of the request-
ed state, prosecution was found to be an international obligation under the
Convention. Just like the Pinochet judgment, the ICJ was adamant that
while the prohibition of torture was part of customary international law and
had become part of jus cogens, the obligation to prosecute for torture ap-
plied only to facts having occurred after its entry into force for the state
concerned.30



Questions

1. In what way is legitimacy different from legality in in-
ternational criminal law?
2. What is the underlying rationale for the existence of many sit-
uation-specific international criminal tribunals when there is
now a permanent international criminal court?
3. Is the application of universal jurisdiction viable only for rich,
developed states or is it also (even potentially) an effective tool
for less developed nations? Is it principally a matter of resources
or political will?
4. Can multinational corporations (and other legal entities) in-
cur international criminal liability for criminal conduct at-
tributable to them? You should first read Chapter 19 on non-
state actors and human rights.

17.6 Peace Vs International Criminal Justice
We have already seen that transitional (post-conflict/dictatorship) govern-
ments may be inclined towards amnesties, whether for truth-telling purpos-
es or in order to terminate hostilities and restore peace. By doing so, they
are making a choice for peace over criminal justice, without necessarily ig-
noring all the entitlements associated with victimhood. In theory at least,
certain human rights may very well be achieved even in the absence of in-
ternational criminal law enforcement, particularly if one views peace as a
collective entitlement in its own right.31 This section examines the argu-
ments in favour and against this dilemma.

In their initial design, international criminal justice mechanisms were
largely self-contained institutions that were unrelated to other parallel pro-
cesses, particularly peace negotiations. They were set up because the in-
ternational community reached a consensus that it could no longer tolerate



particular instances of impunity and widespread human rights violations,
and at the same time no other reaction was obvious to the international poli-
cy-makers of the day.32 One may argue that this conclusion is flawed be-
cause one of the conditions of the Dayton Peace Accords of 1995, by which
the belligerent parties agreed to end all hostilities in the former Yugoslavia,
was that referrals of accused persons be made to the then fledgling ICTY.33

As true as this may be, it is probably prudent to assume that the Council did
not link its then ongoing peace efforts with the creation of the ICTY out of
fear that this may have been perceived as hostile by some of the key play-
ers, who in turn may have been enticed to continue fighting.

In practice, the permanent members of the UNSC and their allies vig-
orously pursue peace or other similar deals with pertinent state and non-
state actors, even alongside international criminal tribunals. Hence, it goes
without saying that the Council in no way wishes to undermine its other
peace and rule-of-law efforts by providing supreme judicial review powers
to a court or tribunal. There is some evidence to suggest that some powerful
nations in the UNSC regard peace deals with local warlords and states as
the only viable mechanism (other than military subjugation) for the restora-
tion of peace in beleaguered parts of the globe. In this light they are willing
to offer considerable concessions to alleged criminals in exchange for their
withdrawal from hostilities altogether.34 Such an eventuality is even envis-
aged in article 53(2)(c) of the ICC Statute, which calls upon the Prosecutor
to consider prior to the initiation of an investigation whether there does not
in fact exist a sufficient basis for prosecution in cases where this would not
be ‘in the interests of justice, taking into account all the circumstances, in-
cluding the gravity of the crime, the interests of victims and the age or infir-
mity of the alleged perpetrator, and his or her role in the alleged crime’.
This is a radical provision that was never in the past imposed on the prose-
cutors of ad hoc or hybrid tribunals. Its scope is not clear and in any event
the subjugation of criminal prosecutions to ongoing peace negotiations may
not itself be in the interests of justice. It is also in direct conflict with the
UN’s understanding and application of the rule of law.35 The ICC Office of
the Prosecutor has attempted to de-politicise and downplay the exceptional-
ism personified by ‘interests of justice’ considerations by modelling a bal-
ancing test that takes into account the gravity of the crime, the interests of
the victims and the particular circumstances of the accused.36 Yet its policy



paper on this matter is ambivalent and obscure, but it is clear that the Prose-
cutor is mandated to defer prosecution of a situation if requested to do so by
the UNSC under article 16 ICC Statute. Such a deferral may well arise
where a Council member is engaged in peace negotiations with the feuding
parties. In the indictment of the then Sudanese President, Al-Bashir, howev-
er, despite Sudan rallying its allies to convince the UNSC to utilise its arti-
cle 16 powers and defer the case, such an outcome never materialised.

There are mixed reactions about the peace versus accountability argu-
ment. On the one extreme, non-governmental organisation (NGO) cam-
paigners take the view that the impact of justice mechanisms is often under-
valued in resolving prolonged conflicts and that the supposed achievement
of peace through impunity usually results in protracting conflicts.37 This
conclusion is also corroborated by some empirical data premised on case
studies, which have shown, for example, that the warrants of arrest issued
against members of the Lord’s Resistance Army (LRA) in Uganda con-
tributed to its isolation from its support base, further encouraging a new cy-
cle of promising peace talks.38

On the other extreme, political analysts opine that in certain circum-
stances the arraignment of heads of state or prominent leaders does not nec-
essarily lead to their isolation, whether internally or externally. The case of
the then Sudanese President, Al-Bashir, is distinctly reflective of this ten-
sion. In July 2009 the United States (US) Special Envoy to Sudan, Scott
Gration, stated that while the USA would engage with the Sudanese Presi-
dent, this ‘does not mean that [Bashir] does not need to do what’s right in
terms of facing the International Criminal Court and those charges’.39

Mixed signals were furthermore received from Sudan’s domestic front. The
Sudan People’s Liberation Movement (SPLM), which at the time was fight-
ing for the independence of South Sudan from the North, but which was
also engaged in mediated efforts to bring the conflict to an end, was op-
posed to the indictment of the Sudanese President. The SPLM released a
statement saying that ‘Sudan should stand with Bashir at this hard time’,
and some of its officials were reportedly concerned that the indictment
could have endangered the comprehensive peace talks on the political status
of South Sudan – which ultimately did not come to pass, given that South
Sudan became independent in early 2011.40



Equally, it has been claimed, and this is the fundamental premise
against the justice argument, that those with the greatest responsibility for
atrocities will not think twice about intensifying their criminal activity, let
alone laying down their arms, if they believe or know that they are going to
be prosecuted.41 It is thus evident that the supporters of the peace argument
are not exclusively political and military leaders who have a personal inter-
est in ICC prosecutions; rather, the list also includes persons who are other-
wise hostile to indicted leaders.

One of the contemplated potential impacts of ICC arrest warrants is
that of ‘marginalisation’. It is argued that a probable effect of an arrest war-
rant is that it weakens the negotiating power of the target party, decreases its
popular base and by extension marginalises it both domestically and inter-
nationally. The test cases in support of this argument are the Darfur and
LRA indictments. The former has been the subject of mixed reviews, some
claiming a degree of marginalisation, whereas other circles, particularly
from within the African Union (AU), seem to have rallied around the in-
cumbent Sudanese President. The LRA case is interesting from the point of
view of the target group, which is a rebel entity. The LRA is accused of
widespread crimes over the course of the last decade in northern Uganda,
and was until recently assisted by the current government of Sudan through
some degree of financing and the provision of safe havens in southern Su-
dan as the base for their operations. The failure of the Ugandan government
to successfully negotiate a peace settlement with the leaders of the LRA
forced the Ugandan President, Yoweri Museveni, to refer the situation to the
ICC, which proceeded to unseal its arrest warrants in October 2005, al-
though less than a year later, in July 2006, Museveni announced a complete
amnesty for all LRA combatants under condition that they renounce terror-
ism and accept peace.42 In response to the unsealing of the indictments and
the active involvement of the ICC, severe criticism was voiced by all local
actors, including the Acholi people, who were the subject of attacks and
forced child recruitment, the Catholic Archbishop in Uganda, former and
current mediators and many others.43 Moreover, despite the stern position
of the UNSC against impunity, it seems that those members of the in-
ternational community involved in the ongoing peace process did not exact-
ly herald the ICC indictments. They were generally viewed as untimely and
not conducive to the peace negotiations. Some NGOs claim that in fact the



indictments led the LRA to the negotiating table in the Juba talks between
2006 and 2008, and furthermore prompted Sudan to adopt a Protocol with
Uganda which allowed the latter’s armed forces to attack LRA camps in
Southern Sudan.44

The successful marginalisation and de-legitimisation of former Liber-
ian dictator, Charles Taylor, on the other hand, may to a large degree be at-
tributed to his indictment by the Sierra Leone Special Court (SLSC), de-
spite the ongoing peace process at the time. It is claimed that Liberians
could not support a leader who was susceptible to arrest and prosecution
every time he travelled abroad.45 The better point of view seems to be that
the marginalisation of Charles Taylor was exceptional because, unlike the
LRA, he was a beleaguered leader with opposing rebel forces dangerously
closing in on Monrovia, and being president he had nowhere to hide, as
would be the case with a rebel entity intent on a protracted armed struggle.
It is doubtful that an indictment would have prompted a premature depar-
ture had Taylor enjoyed full control over Liberian territory and appeased his
neighbours. None the less, the Special Court indictment is an excellent ex-
ample of how to put pressure on a beleaguered leader and speed up his de-
position from power. The same outcome was also evident in the case of for-
mer Serbian President Milošević, whose arraignment, but especially his
prosecution, by the ICTY culminated in the absence of domestic popular
support. The absence of a prosecution is perhaps the reason why Al-Bashir
and the LRA had not lost their popular support by their audiences.46

Some states, however, view judicial ‘interference’ in ongoing peace
negotiations as part of the problem. The hostility of African nations and the
AU, for example, to the issuance of arrest warrants by the ICC against
African situations and African leaders, including the employment of univer-
sal jurisdiction by domestic courts in Europe, ultimately led to an impasse
in the relations between Africa and the ICC. This outcome challenges the
paradigm concerning the high levels of cooperation traditionally encoun-
tered in the practice of the ICTY, ICTR as well as hybrid tribunals. It
demonstrates that a structured dialogue is clearly required between the ICC,
the UNSC and like-minded/regional groupings. The majority position
among African leaders has been that the indictment of African governmen-
tal leaders by international tribunals is not welcome where it endangers on-
going peace negotiations.47 This position was echoed in the AU’s condem-



nation of President al-Bashir’s indictment by the ICC. Paragraph 4 of its
Decision was adamant that no cooperation to the ICC was forthcoming be-
cause the indictment against him48 was a publicity-seeking spectacle and
the UNSC had refused to entertain the AU’s request for deferral in order for
an African solution to be negotiated. Paragraph 5, however, was much more
to the point about the prevalence of peace over justice. It reads:

The decision bears testimony to the glaring reality that the situation in
Darfur is too serious and complex an issue to be resolved without
recourse to a harmonized approach to justice and peace, neither of
which should be pursued at the expense of the other. Furthermore, the
decision was taken after due evaluation of the situation in Darfur
informed by the commitment of member states to finding a lasting
solution to the problem in Darfur with a view to restoring peace,
security and stability in the Sudan and the whole region and prevent
further displacement and killings in that country.49

The AU-appointed High-level Panel on Darfur, which was headed by for-
mer South African President Thabo Mbeki (Mbeki Panel), saw the ICC in-
dictment against Al-Bashir as a catalyst for justice,50 but was reluctant to
confirm the appropriateness of the ICC as a forum for resolving the Darfur
crisis. The Report was careful to emphasise that:

Criminal justice will play an important role, but not an exclusive one,
and must be underpinned by procedures that allow for meaningful
participation of victims, as well as reparations and other acts of
conciliation. Within the criminal justice system, the investigations,
prosecutions, defence and judiciary must work in tandem, or in smooth
sequence. Weaknesses in any one element of a criminal justice process
would undermine the prospects of a successful outcome … In order to
respond effectively to the violations in Darfur, the system will need to
draw upon Sudan’s rich legal heritage, including Sharia (Islamic) law
and practice, to the extent that Sharia emphasizes the participation of
victims in proceedings and the making of reparations. Traditional
justice models with their focus on conciliation and wider participation
of the community also provide viable mechanisms for dealing with the



past. Truth-telling and an independent and informed analysis of the
past, in order to draw out the lessons of Darfur for Sudan, should also
be given priority …51

It was not a far leap on the basis of these conclusions for the Panel to sug-
gest that the best possible mechanism was an independent sui generis hy-
brid tribunal.52 The Mbeki Panel, without in any way dismissing the appro-
priateness of the ICC, noted that an entity enjoying local ownership and
able to impose customary conciliatory mechanisms and operate as an equal
partner with other Sudanese justice initiatives, including Sharia courts and
customary courts dispensing blood money/diya, may be a more appropriate
alternative.53 The Panel was mindful not to state that ICC proceedings were
injurious to the ongoing peace efforts in Sudan, but it is clear that it viewed
its processes as far too rigid and remote for the exigencies of Darfur and the
cultural experiences of its people. These developments in fact prompted the
AU to suggest a third chamber to the African Court of Justice and Human
Rights. The idea was that such a chamber would effectively try core in-
ternational crimes perpetrated in Africa with a view to preventing the ICC
from exercising its complementary jurisdiction. This was achieved through
the adoption in 2014 of a subsequent Protocol amending the Protocol on the
Statute of the African Court of Justice and Human Rights. Article 3(1) of
this Protocol vests the Court with jurisdiction over international crimes.



Interview 17.1  Siri Frigaard: Former Chief Public Prosecutor
and Director of the Norwegian National Authority for Prosecution of
Organised and Other Serious Crime

What was the expectation of Norway regarding the prosecution
of serious extraterritorial international crimes? Was it limited to
persons already on Norwegian territory or was there an
expectation of exercising universal jurisdiction against alleged
offenders outside Norway and with no link to Norway? Were
you constrained by budgetary considerations?
When the National Prosecution Authority for Organised and Other
Serious Crimes was established in August 2005, it consisted of three
prosecutors, including the director of the office. Today, six prosecu-
tors, including the director, are employed. The task of the office is
not limited to the prosecution of core international crimes, but also
organised crime, computer crime, sexual abuse of children on the
internet and terrorism. With respect to core international crimes, war
crimes, crimes against humanity and genocide, the office has exclu-
sive jurisdiction in Norway.

At the same time a police investigation section was established
within the Norwegian National Investigation Service (Kripos). The
section consists today of twelve persons, both investigators and po-
lice lawyers. The sole task of this section is to investigate core in-
ternational crimes.

One of the arguments supporting the establishment of the prose-
cution office was that the authorities did not want Norway to be a
‘safe haven’ for alleged offenders of these most serious crimes. This
implies that the expectation of the authorities was firstly to exercise
universal jurisdiction against alleged offenders already on Norwe-
gian territory.

However, the Norwegian authorities, accepting the international
commitment to fight the impunity for these most serious crimes,
adopted new regulations against war crimes, crimes against humani-
ty and genocide, as well as a new regulation on universal jurisdic-
tion for these crimes. These regulations came into effect on 8 March
2008, effectively meaning that Norway can prosecute alleged of-



fenders for offences committed abroad by aliens even if they are
outside Norway and the crime has no link to Norway.

Despite the fact that politicians provided the Authority with the
tools to prosecute accused persons in and outside Norwegian territo-
ry (and with no link to Norway) the resources allocated indicate that
the Authority must give priority to accused persons already in Nor-
wegian territory.

The National Prosecution Authority for Organised and Other
Serious Crimes has received several complaints against persons not
present in Norway in respect of crimes against humanity. So far,
none of these complaints has resulted in investigations due to lack of
resources as priority must be given to those already in Norway. This
is a fundamental criterion for the selection of a case and subsequent
prosecution. As the criteria are flexible, the practice might change in
the future, especially if more resources are allocated to the investi-
gation and the prosecution units, or less complaints against persons
already on Norwegian territory are received.

What in your opinion are the most serious impediments to
fighting transnational and international crimes?
In order to successfully investigate and prosecute core international
crimes it is important for all involved states to have sufficient re-
sources, including the country where the offence was committed and
the country where the alleged offenders might be present. This im-
plies not only a sufficient number of investigators and prosecutors,
but also requires appropriate competence and training. In turn, these
prerequisites exist only if there is political will to fight transnational
and international crimes.

Moreover, prosecutors are more likely to initiate an investiga-
tion in a case that will probably endure for several years if they
know that they will be supported by the authorities. The investiga-
tion of transnational and international crimes is a long and costly
process. For most countries, such as Norway, it is necessary for wit-
nesses to provide their testimony directly to the court. This is not
only an expensive process, but also a process that is difficult to man-
age, as it requires the issuance of passports, visas, air tickets, trans-
port to and from the airfield, accommodation and so on. To be able



to manage all this, one is dependent on other institutions, such as
immigration authorities.

As war crimes, crimes against humanity and genocide are often
committed in countries far away from the offender’s country of na-
tionality, and many of the potential witnesses are equally disbursed
in different countries, legal aid is essential to a successful investiga-
tion. The absence of mutual legal assistance (MLA) treaties with
some countries might also prove an impediment to the collection of
evidence.

As I see it, the most important impediment is the lack of politi-
cal will in some countries, not only the prosecuting one, but also
those whose cooperation is crucial, as well as international political
will. International pressure to fight these crimes is important, and
today one might wonder if the fight against terrorism has been given
priority over the fight against impunity for core international crimes.

Instead of creating expensive international tribunals with
Western salaries do you consider that it would have been better
for this money to have been invested by the international
community in enhancing and empowering the criminal justice
and rule of law system in developing countries?
After the World War II trials, there were several instances of prose-
cutions for core international crimes before international tribunals.
The creation of international tribunals like the ICTY and the ICTR
were therefore important because they gave the signal that the in-
ternational community cared and moreover demonstrated that it was
possible to investigate and prosecute those responsible for the most
serious crimes. The disadvantage was that these tribunals were cost-
ly and prosecution was lengthy and took place far away from the ac-
tual crime scene where the victims were living.

In East Timor (Timor-Leste) a different system for offering jus-
tice to victims of serious crimes was created. A so-called hybrid
court consisting of one local judge and two international judges was
established, as well as an international serious crimes unit responsi-
ble for prosecution and investigation. The advantage with this sys-
tem was that it helped the Timorese to rebuild their own justice sys-
tem and to train their judges and prosecutors to a certain degree. An-



other advantage was that the trials took place in the country and it
was thus easier for the victims to access the court and communicate
with the prosecution authority. Moreover, offenders were convicted
or acquitted by their own people.

This system had its disadvantages. For instance, when in-
ternational lawyers are working with national lawyers and doing the
same job, any sense of harmony is necessarily disrupted where the
salaries of international personnel are much higher than those of
their national counterparts. Another problem we were facing in East
Timor was that the accused indicted with the most serious offences
had left East Timor and were situated in neighbouring countries. As
East Timor, a post-conflict country with a weak justice system, was
not ‘respected’ by its bigger neighbouring countries, none of the ab-
sent indictees were extradited to East Timor. Even today, these of-
fenders are at large and have not been prosecuted anywhere.

I find it difficult to say whether or not it is better to ‘invest the
money’ in international tribunals or alternatively in developing
countries. The situation will vary from one country to another. In
respect of East Timor, its people have always wanted and still de-
mand an international tribunal and cannot understand why they did
not get one.

What lessons may be learned, in your opinion, from the
Norwegian experience?
The most important lesson to be learned from the Norwegian experi-
ence is, in my opinion, that it is possible to prosecute and convict
foreign offenders of the most serious international crimes if the will
to do so is present. Even if the crimes were committed long ago and
in countries far away, and despite the fact that all the evidence must
be collected in countries with a different culture and justice system,
it is possible to both collect enough evidence and to present this evi-
dence in court, if gathered according to your own criminal proce-
dure laws.

In my opinion, it is an advantage that special units for prosecu-
tion of these cases are established and given enough resources to be
able to build up the expertise and knowledge that is vital in order to



perform investigation and prosecution in a proper and expeditious
manner.

When the two units were established in Norway, we had few
resources, no proper regulation regarding the incorporation/imple-
mentation of international crimes in Norwegian law. We simply had
Norwegian criminal law and little expertise of international law. But
we had the will to do so. We had a slow start as at the same time that
we started to investigate we had to train investigators and prosecu-
tors, not only in international criminal law, but also in the cultural
differences between countries. Knowledge, respect and appreciation
of cultural differences are most important in order to succeed in this
field. The work of the Norwegian special units for prosecution and
investigation of core international crimes has so far resulted in the
conviction of two perpetrators, one from the Balkans and one from
Rwanda, as well as in the extradition of alleged perpetrators both to
the Balkans and to Rwanda.

17.7 Core International Crimes
It is beyond the purview of this chapter to deal with the vast range of issues
encompassed within the field of international criminal law. We shall deal
here with two of the most heinous and large-scale (or mass) international
offences which include within them most discrete international offences.
These core crimes are genocide, crimes against humanity and grave breach-
es.54 Although the first two could simply amount to a multiplicity of dis-
crete offences, such as multiple murder, multiple rapes, multiple acts of tor-
ture, etc., their very existence is predicated on the desire to express in em-
phatic terms not simply the scale of the atrocity but also the plight of the
victims. Hence the construction of these crimes is meant to emphasise the
suffering of the particular victims, far more than the criminality of the per-
son of the perpetrator(s). They may also be referred to as label crimes. This
is a welcome synergy between criminal law and human rights, given that
the pursuit of perpetrators alone is simply but one dimension of states’ hu-
man rights obligations.



17.7.1 Genocide

The mass killing or other forms of extermination against a group of people
enjoying particular characteristics (ethnic, religious or other) has been
prevalent throughout history, and during the early part of the twentieth cen-
tury there were at least two notable instances, namely the extermination of
the Black Sea Greeks and the Armenians of the Ottoman Empire. It was
not, however, until the Jewish Holocaust that the international community
realised the need for (or was ready to accept) a global treaty against geno-
cide. The Holocaust effectively encompassed a plan conceived by the Nazi
regime, known as the Final Solution to the Jewish Problem, whereby it
sought to exterminate the Jewish population of Europe. Although the crime
of genocide overlaps to some degree with crimes against humanity and
hence the former could have just as well been subsumed in the latter, the
drafters of the Genocide Convention felt compelled to distinguish the two.
They desired to emphasise the particular gravity of targeting members of a
specific group (whereas the target of crimes against humanity is ‘any civil-
ian population’) with a view to its intentional physical or biological destruc-
tion or extermination. Emphasis is therefore placed on the destruction of the
group (group ‘as such’, article II of the Genocide Convention), whereas the
victimisation of group members in their individual capacities takes second
place.

It should be noted that the enforcement of the prohibition of genocide
rests on two interrelated pillars. The first concerns suppression and prosecu-
tion at the domestic level by the territorial state,55 or ultimately by any state
given that genocide falls squarely under the rubric of universal
jurisdiction.56 The second pillar is a collective one. States acting collective-
ly under chapter VII of the UN Charter and within the purview of the R2P
doctrine may intervene militarily in a country where genocide is taking
place with a view to protecting the targeted group.57 In this respect, any
state responsibility for failure to prevent or punish genocide is independent,
and additional, to the personal criminal liability of the perpetrators.58

The definition of genocide is found in article II of the 1948 Genocide
Convention, which defines this offence as encompassing:

… any of the following acts committed with intent to destroy, in whole
or in part, a national, ethnical, racial or religious group, as such:



a) killing members of the groups;

b) causing serious bodily harm or mental harm to members of the
group;

c) deliberately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part;

d) imposing measures intended to prevent births within the group;

e) forcibly transferring children of the group to another group.

The intent of the perpetrator to destroy the enumerated groups in whole or
in part suggests the requirement of a special intent (dolus specialis) which
is missing from the mens rea of other international crimes. The dolus spe-
cialis of genocide necessitates that the intention to commit genocide be
formed prior to the execution of genocidal acts, although this requirement
does not apply with respect to the individual offences that comprise geno-
cide (for example killings, deportation, prevention of births etc.).59 This re-
quirement serves to exclude the possibility that genocide may ever occur by
reason of spontaneous impulse. The execution of genocide involves two
levels of intent: that of the criminal enterprise as a collective and that of the
participating individuals. The next step is to establish whether the accused
shared the intention that genocide be carried out.60

The ‘in part’ element does not characterise the destruction of the
group, but refers instead to the intent of the perpetrator in destroying the
group within the confines of a limited geographical area.61 Thus, the crime
of genocide does not require that the perpetrator must intend to kill each
and every member of the group. Since genocide is a mass-victim offence,
the part (of the group) targeted must consist of a substantial part of the
group. In terms of victim numbers, the ICTY and ICTR suggest that the in-
tent to destroy a part of the group must affect a considerable number of in-
dividuals that make up a ‘substantial’ part of that group.62 In such cases, it
must be proven that the perpetrators intended to destroy the targeted group
in the particular geographical area, in addition to the intent to destroy a sub-
stantial part of that group as such.63 The killing of at least 8,000 Muslim
boys and men in Srebrenica by Bosnian Serb forces is emblematic of an in-



tent to commit genocide by destroying a distinct part of the group (i.e. male
members of a particular geographical location).

Article II of the Genocide Convention only penalises the destruction of
four particular groups, namely, national, ethnic, racial and religious. The
Convention is silent regarding admission (and acceptance) in a group.
Equally, there is no guidance as to whether membership of a group should
be viewed objectively or, alternatively, on the basis of subjective criteria,
that is, exclusively through the perceptive lens of the perpetrator, irrespec-
tive if this contradicts objective standards. This issue became the make-or-
break element in the first case before the ICTR. There, the Hutu (group),
which was responsible for annihilating their rival Tutsi (group), could not
be distinguished from the Tutsi under any of the four enumerated grounds.
Their distinctiveness was lost in ancient African history and was engineered
by Belgian colonisers as a form of social control, but equally, it should be
noted, that contemporary Rwandese distinguish facial characteristics be-
tween Hutu and Tutsi which are not always evident to external observers.
On the basis of this evidence, the ICTR Trial Chamber in the Akayesu case
assessed group membership solely on subjective criteria,64 which is
methodologically consistent with the right to individual self-identification
in human rights law.65 The ICTR therefore constructed membership solely
on the particular perception of the perpetrators, who considered themselves
ethnically distinct from the members of the targeted group.66

Current practice clearly permits willing states to expand the range of
targeted groups encompassed under the legal concept of genocide. This in-
cludes any ‘stable’ group, other than the four enumerated groups in the
Genocide Convention. This is a matter of state practice, which may in fact
be wider than a strict interpretation of the Genocide Convention; albeit
there is no legitimate restriction to such expansive practice. In the Jorgić
case the German Federal Constitutional Court accepted that article 220(a)
of the Criminal Code in force in 1997 was consistent with international law,
despite encompassing within its ambit of group destruction ‘a group as a
social unit in its distinctiveness and particularity and its feeling of belong-
ing together’.67 Several countries have taken up this mantle and have pro-
ceeded to prosecute for genocide in situations where the targeted group es-
poused a particular political ideology. Article 281 of the Ethiopian Penal
Code includes political groups as possible targets of genocide and the coun-



try’s former president was charged as such for his role in the so-called ‘Red
Terror’ campaign between 1977 and 1978.68

17.7.2 Crimes against Humanity

Although references to ‘laws of humanity’ existed prior to World War II,69

crimes against humanity as an international crime appeared in the aftermath
of that war in article 6(c) of the Charter of the Nuremberg Tribunal of 1945.
The rationale for formulating this particular offence was the absence in in-
ternational law of an offence encompassing crimes against one’s own popu-
lation. As a result, Nazi atrocities against German Jews and other civilians
could only be prosecuted as individual or collective offences under German
criminal law. This outcome, however, would have been absurd given that
the Holocaust was much more than simply the accumulation of multiple of-
fences and could not in any way be left to the devices of ordinary criminal
law.

Unlike genocide, which developed through a treaty, until the adoption
of the ICC Statute in 1998, crimes against humanity were largely the prod-
uct of customary international law. As a result, there are notable definitional
discrepancies in the statutes of the Nuremberg, ICTY, ICTR and ICC tri-
bunals. The majority of these are clearly contextual and nothing more than
political compromises, but customary law in this field evolved so rapidly in
the 1990s that by the end of that decade, and following the adoption of the
ICC Statute, we now have a very clear idea of the elements of this in-
ternational offence. For example, while a link to an armed conflict was re-
quired in the ICTY Statute, this is not the case under customary law. As a
result, a crime against humanity may be defined as an attack against any
civilian population, in situations where the attack is widespread or system-
atic and the perpetrator has knowledge of the attack.70

The concept of attack presupposes a number of underlying offences
(killing, enforced disappearance, rapes etc.) which, taken as a whole, give
form and existence to an organisational policy against a targeted civilian
group. Whereas each underlying offence would individually amount to a
war crime or other offence, taken cumulatively they give rise to an ‘attack’.
The various crimes which comprise the attack need not be perpetrated at the
same time or place. An individual offence, irrespective of its gravity, does



not amount to a crime against humanity if it is not connected to an ongoing
‘attack’ in the manner described. It is notable that serious human rights vio-
lations, such as enforced disappearance and rape (as a weapon of war) are
now not only considered international crimes, but may constitute grounds
for the existence of an ‘attack’.71

The concept of ‘civilian population’ is much broader than the four
groups enumerated in the Genocide Convention. It is even broader than the
concept of civilian populations as these are understood in the 1949 Geneva
Convention IV. It ‘may also encompass situations of mistreatment of per-
sons taking no active part in hostilities, such as those held in detention’.72

The Kunarac Appeals judgment held that:

the use of the word ‘population’ does not mean that the entire
population of the geographical entity in which the attack is taking
place must have been subjected to that attack. It is sufficient to show
that enough individuals were targeted in the course of the attack, or
that they were targeted in such a way as to satisfy the Chamber that the
attack was in fact directed against a civilian ‘population’, rather than
against a limited and randomly selected number of individuals.73

Quite clearly, any group not encompassed under the Genocide Convention
could be the subject of a crime against humanity. It is important that there is
no need to demonstrate any particular group characteristics (unlike geno-
cide) as long as the group enjoys civilian status.

The ‘systematic’ element of crimes against humanity does not require
an expressly declared plan or an official state policy, and in any event it is
now well-recognised that such crimes may be perpetrated by non-state enti-
ties.74 The Blaškić Trial Chamber accepted that the term ‘systematic’ re-
quires the following ingredients: (1) the existence of a political objective, a
plan pursuant to which the attack is perpetrated or an ideology that aims to
destroy, persecute or weaken a community; (2) the perpetration of a crime
on a large scale against a civilian group, or the repeated and continuous
commission of inhumane acts linked to one another; (3) the perpetration
and use of significant public or private resources, whether military or other;
and (4) the implication of high-level political and/or military authorities in
the definition and establishment of the plan.75 The ‘widespread’ element is



easier to substantiate as it refers to the scale of the crimes and the number of
victims. The Akayesu judgment defined the widespread element as ‘mas-
sive, frequent, large-scale action, carried out collectively with considerable
seriousness and directed against a multiplicity of victims’.76

Individual liability for crimes against humanity arises not merely
where a person commits crimes on a widespread or systematic scale.
Rather, it is required that the perpetrator have knowledge of the ‘overall
context’ within which an underlying crime is committed, combined with an
intention to contribute to the overall context (i.e. the attack against a civil-
ian population) through the underlying crime.

It is evident that the prosecution of crimes against humanity constitutes
a mechanism that is complementary to existing non-punitive processes
whose aim is to respond to massive human rights violations. A mechanism
of this nature is the revamped ECOSOC 1503 procedure, which is exam-
ined elsewhere.77 It should be noted that the International Law Commission
(ILC) has appointed a Special Rapporteur in order to set out a comprehen-
sive treaty on crimes against humanity.

Questions

1. What is the underlying rationale for the construction of geno-
cide and crimes against humanity given that they ultimately en-
compass a number of other discrete international crimes?
2. What are the essential arguments in favour and against the
peace argument which rejects the existence of parallel (and in-
dependent) prosecution of those involved in peace negotiations?
3. Why is the AU hostile to the application of universal jurisdic-
tion against people for whom there exists clear evidence of gross
human rights violations?



17.8 The Place of Immunities in Human Rights
and International Criminal Justice

Once an international crime is committed the perpetrator incurs in-
ternational criminal liability. The courts will then assess whether any partic-
ular defences are applicable, such as duress or self-defence. If so, while the
criminal conduct will still be attributable to the perpetrator, his or her liabil-
ity will either be extinguished or mitigated (for ever). This is the legal effect
of a valid defence. Where the perpetrator, however, invokes immunity, such
a plea, if successful, does not serve to mitigate or extinguish liability.
Rather, liability remains but is simply frozen in time until the perpetrator’s
immunity disappears or is otherwise revoked. An immunity plea is not
therefore a defence but merely a procedural bar to the jurisdiction of the
competent court(s). For the purposes of this chapter, two types of crime-re-
lated immunities are distinguished: (1) functional (ratione materiae), whose
aim is to shield the particular (state) act and hence it is only coincidental
that the physical perpetrator is also shielded; and (2) personal (ratione per-
sonae), whereby the immunity is afforded directly and specifically to the
particular individual because of his or her person. Personal immunities are
limited and pertain only to a small group of persons, namely serving heads
of state, heads of government, foreign ministers and diplomats. In equal
measure, functional immunities attach only to state (public) acts, thus ex-
cluding conduct personally attributable to the doer alone, such as rape.

Clearly, the privilege of immunity may well be abused by those in
power, who view it as a tool for evading liability and living a life of impuni-
ty. On the other hand, it is undoubted that without the privilege of immunity
state officials would be disinclined to travel abroad and conduct in-
ternational relations if they feared arrest and prosecution by their enemies,
or at the instigation of civil society. While immunities constitute a pro-
cedural bar to prosecution only before national courts – hence the creators
of international tribunals typically remove immunities from their ambit –
there is still some unease in respect of heinous criminal conduct and the
reverential treatment afforded to the perpetrators on the basis of their
immunity.

In the Pinochet case, the accused was a former dictator of Chile,
whose brutal regime eliminated many of its political opponents through
murders, torture and enforced disappearances. He resigned from power un-



der condition that he not be prosecuted by the succeeding political powers
of Chile. In the late 1990s he arrived in the UK for medical treatment and
this sufficed for a Spanish prosecutor to request his extradition to Spain un-
der several strands, one being that Pinochet had ordered the killing of a
number of Spanish nationals during his presidency and the torture of politi-
cal opponents. Hence Spain relied on passive personality-based and univer-
sal jurisdiction. In order for extradition to take place, however, the offences
for which the request is made must concern prosecutable offences (of simi-
lar gravity) in both the requesting and requested states. The majority of the
House of Lords took a very cautious approach to the issue of criminal liabil-
ity, but its judgment is considered a referential affirmation on the status of
immunities from criminal prosecution. It was held that torture under in-
ternational law became a crime in the UK legal order in 1988 when CAT
was incorporated by law. Hence Pinochet’s liability for acts of torture, if
any, would have to be assessed for conduct perpetrated from 1988 onwards.
This limitation was unnecessarily strict, given that torture was already a
crime under international law even before CAT came into force. Be that as
it may, the real challenge for the House of Lords concerned the immunity of
the accused. It correctly found that serving heads of state enjoy personal im-
munity (ratione personae) and may not be prosecuted before national courts
while they are in office, irrespective of the gravity of the offence for which
they are accused. When, however, they no longer occupy that office their
immunity is lifted and they may be tried for crimes committed while they
were in office as well as any other period before or after. As regards the
crime of torture, Pinochet therefore could only be prosecuted for acts perpe-
trated after 1988. Ultimately, as a result of poor health it was decided that
his extradition should be abandoned on humanitarian grounds.

One should contrast the Pinochet case with the indictment and prose-
cution of heads of state before international tribunals such as the ICTY and
ICC. Immunities, both functional and personal, were developed to operate
as procedural bars to prosecution before national courts. This means that
states may through treaty or (subsequent) customary law remove immuni-
ties in other contexts or in ad hoc situations. A characteristic example of a
treaty-based immunity waiver is article 27 of the Rome Statute of the ICC,
which explicitly provides that the Statute applies equally to all persons
without distinction based on their official capacity. Equally, the UNSC pos-
sesses power under chapter VII of the UN Charter (as a matter of treaty



law) to suspend a person’s immunities by conferring jurisdiction to an ad
hoc tribunal (such as the ICTY) or the ICC. Many of the defendants in the
ICTY held high-ranking military and political posts, and several heads of
state were encompassed in situations referred to the ICC by the UNSC. As a
result of resolution 1593, the ICC Prosecutor issued an indictment against
the then Sudanese President, Al-Bashir, for his role in the Darfur crisis.78

The fact that Sudan never ratified the ICC Statute is irrelevant, since the
ICC Statute grants the Council authority to refer a situation (although the
Council could just as well have created its own ad hoc tribunal, which
would have equally removed all immunities from those indicted and prose-
cuted).
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18.1 Introduction
The purpose of this chapter is not to describe the terrorist phenomenon, but
rather to analyse the range of responses to it and their compliance with hu-
man rights law. This analysis necessarily takes into consideration the legal
nature of terrorism under international law and its rapid transformations in
the aftermath of the terrorist attacks against the United States (US) on 11
September 2001 (9/11). It is as a direct result of this transformation that the
international legal framework on terrorism gave way to a model whose
chief proponents endeavoured to locate it as far as possible beyond the am-
bit of the rule of law and the reach of the judiciary. Although this position
was essentially posited by the direct victim of the 9/11 attacks, the USA, it
was also widely shared by other nations, democratic and otherwise. The
subsequent practice of these nations has given rise to a barrage of litigation
worldwide and the submission of reports by United Nations (UN) rappor-
teurs and non-governmental organisations (NGOs) condemning the limita-
tion and outright violation of human rights under the guise of counter-ter-
rorism. The essential nature of the argument between the two sides may be
expressed with the following question. Does the real and imminent threat
posed by terrorism justify exceptional measures the effect of which is to
deny fundamental rights to suspected terrorists? The answer to this question
is not a simple one. No doubt governments, whether unilaterally or jointly,
must take appropriate intelligence and law-enforcement measures in order
to protect their people.1 The clandestine nature of terrorism renders this task



all the more difficult. Yet if, in the name of counter-terrorism, states are al-
lowed to violate fundamental human rights, such impunity can turn out to
pose a larger risk for all peoples, especially long-term, than the terrorists
themselves. Although the terrorist phenomenon is a real challenge to our
established perceptions of justice and rights, one has to think of the adverse
consequences to organised society of an exceptional deviation of the treat-
ment that should otherwise be afforded to terrorist suspects. Will an execu-
tive accustomed to power abuse give up this arbitrary authority lightly?
What guarantees are there that the pursuit of terrorists and the subsequent
limitation to rights will not become a permanent feature of legal systems?
How can one be sure that governments will not extend this authority over
their personal enemies and against innocent persons?

This chapter seeks to demonstrate, among other things, that these dan-
gers to personal liberty far outweigh the threats to human safety posed by
serious ‘terrorist’ threats. The reader will acquire an appreciation of the
obligation of states to protect their citizens from terrorism, including the de-
bate as to whether terrorists possess human rights obligations. We shall then
proceed to examine the most pertinent human rights violations in counter-
terrorist operations. These include the application of the principle of legality
to terrorist legislation, the permissibility of relevant derogations, the right to
life and the practice of targeted killings, the various contours of unlawful
detention against terrorist suspects, torture and ill-treatment in order to
gather intelligence information and promote confessions, and finally the
practice of abductions, unlawful extraditions and illegal rendition. To be
sure, counter-terrorist operations have been found to infringe a range of oth-
er civil and political rights, such as the freedom of expression and the right
to a fair trial.2 In some instances, such operations have been deemed as
compromising economic and social rights.3 However, it would go beyond
the purpose of this chapter to examine in detail all of these violations.

18.2 The Legal Nature of Terrorism
Two myths underpin the international legal framework on terrorism: the
first is that as an international crime it lacks a globally agreed definition,
while the second is that all counter-terrorist efforts have always been un-



concerned with the underlying causes of terrorism. As to the former, it is
true that international efforts to suppress terrorism from the early 1960s to
the present day have focused on the elaboration of discrete anti-terrorist
treaties, each dealing with a particular manifestation of this phenomenon.
By way of illustration, the 1963 Tokyo Convention on Offences and Certain
Other Acts Committed On Board Aircraft is concerned with conduct jeopar-
dising the safety of aircraft and persons on board. In the same manner, the
1998 Convention for the Suppression of Terrorist Bombings, the 1999 Con-
vention on the Financing of International Terrorism and the 2005 Conven-
tion on the Suppression of Acts of Nuclear Terrorism, among others, do not
address terrorism holistically but deal with distinct thematic issues. The rea-
son behind this thematic (or sectoral) approach is not that states fundamen-
tally disagree on the range of criminal conduct that amounts to terrorism.
Rather, intractable differences have always arisen in ascribing the terrorist
designation to national liberation movements and in describing state vio-
lence as terrorist, and therefore as criminal under international law. Al-
though few, if any, states openly argue that national liberation movements
fighting against alien domination and foreign occupation in their pursuit of
self-determination are prevented under international law from employing
violence, interested states generally refute the accusation that they are sup-
pressing legitimate self-determination claims and therefore have no qualms
about branding all pertinent violence as generally criminal or terrorist.4
Equally, no government has ever admitted to being a state sponsor of clan-
destine acts of violence against its civilian population, yet many developed
nations routinely engage in illicit practices such as administrative detention,
kidnappings of suspects, illegal renditions to third countries, targeted
killings, torture and other violations of human rights and humanitarian law.
Clearly, although all of these practices are contrary to fundamental human
rights, states are understandably reluctant to admit them, let alone describe
the relevant conduct as criminal.

Despite deeply entrenched legal disagreements, which have precluded
the conclusion of a comprehensive treaty definition of terrorism, there is
broad consensus as to the constituent elements of this offence. While states
largely converge on the elements of a definition, they are divided regarding
the contextual issues identified above.5 The essential elements of the of-
fence were aptly described in the UN General Assembly’s (UNGA) 1994
Declaration on Measures to Eliminate International Terrorism, as follows:



criminal acts intended or calculated to provoke a state of terror in the
general public, a group of persons or particular persons for political
purposes [and that such acts] are in any circumstances unjustifiable,
whatever the considerations of a political, philosophical, ideological,
racial, ethnic, religious or other nature that may be invoked to justify
them.6

These three elements, namely (1) the perpetration of serious criminal acts;
(2) the intention to inflict terror on civilian populations, with the further aim
of (3) compelling governments to do or abstain from doing any act, have
been given universal acceptance by the UN Security Council (UNSC) in the
aftermath of the 9/11 terrorist attacks against the USA.7 This definition is
consistent with relevant domestic legislation in most states and may there-
fore constitute a general principle of law.8 In this sense, terrorism is an ag-
gravated form of the principal offence (i.e. murder and grievous bodily
harm) coupled with a further specific intent (i.e. to compel governments and
to terrorise civilian populations).

18.3 The Discussion on Underlying or Root Causes
By the early 1970s the UNGA had become dominated by former colonial
entities and the Western bloc was no longer in the driving seat of develop-
ments. During this time it was common for the Assembly to demonise
South Africa and Israel (for different reasons), at a time when the Palestin-
ian cause and the Palestinian Liberation Organization (PLO) were exerting
a significant degree of influence on the so-called non-aligned movement.
The Assembly decided to examine the issue of terrorism more closely and
appointed an ad hoc committee for this purpose,9 which met three times be-
tween 1972 and 1979. During that time, developing nations argued that ter-
rorism should be examined from its root causes, such as racism, colonial-
ism, occupation and apartheid, and that it should not be differentiated from
action undertaken by national liberation movements. A parallel develop-
ment, largely sponsored by Arab and developing states between 1972 and
1989, was initiated by the then UN Secretary-General Kurt Waldheim,



whereby terrorism was discussed on an annual basis. The unduly long title
of this annual meeting was ‘Measures to prevent international terrorism
which endangers or takes innocent human lives or jeopardises fundamental
freedoms, and study of the underlying causes of those forms of terrorism
and acts of violence which lie in misery, frustration, grievance and despair
and which cause some people to sacrifice human lives, including their own,
in an attempt to effect radical changes’.10 Its sponsors were clearly of the
opinion that terrorism did not comprise mere acts of random violence but
was connected to other fundamental root causes. This, no doubt, is a divi-
sive matter that until recently was largely rejected by nations in the devel-
oped world. As a result, all of the post-1990 anti-terrorist international in-
struments have denied the application of ideological justifications to any
forms of terrorist violence. This development had the effect of obliterating
the so-called political offence exception to terrorism – this refers to conduct
that would otherwise give rise to criminal liability had it not been commit-
ted on political grounds – which was prevalent in the 1970s and 1980s.11

For good reason, terrorist discourse by the states that have been target-
ed most since 9/11 is outright hostile to the idea that terrorism is somehow
sustained by particular ‘root causes’ associated with the foreign policy of
the target nations. Yet the majority of the members making up the UN ac-
cept that the lack of democratic governance, the absence of human rights
and the rule of law are conducive to the spread of terrorism.12 The UN
Global Counter-Terrorism strategy produces an indicative list of these con-
ducive causes, emphasising, however, that none of these justifies or excuses
terrorism:

prolonged unresolved conflicts, dehumanisation of victims of terrorism
in all its forms and manifestations, lack of the rule of law and
violations of human rights, ethnic, national and religious
discrimination, political exclusion, socio-economic marginalisation and
lack of good governance.13

The need to promote good governance and human rights by the target
states, as a direct corollary to their counter-terrorism strategies, was strong-
ly highlighted in the report of the UN High-level Panel, which suggested
that sole reliance on military, police and intelligence measures serves to:



alienate large parts of the world’s population and thereby weaken the
potential for collective action against terrorism. The crucial need, in
relation to the states in the regions from which terrorists originate, is to
address not only their capacity but their will to fight terror. To develop
that will – with states drawing support rather than opposition from
their own publics – requires a broader-based approach.

A thread that runs through all such concerns is the imperative to develop a
global strategy of fighting terrorism that addresses root causes and strength-
ens responsible states and the rule of law and fundamental human rights.14

There is clear consensus therefore that the most significant root cause
of modern, mass-scale terrorism is the absence of the rule of law and good
governance, as well as opportunities for all (women, children, the under-
privileged) in certain parts of the world, in addition to the incompatibility of
counter-terrorism strategies with the fundamental standards of human
rights.15 It is impossible to win the hearts and minds of terrorist sympathis-
ers by stamping on the very same rights violated by terrorists. What is sig-
nificant from this examination is that the UN and the vast majority of its
members have begun to view terrorism as a holistic phenomenon that
should not be divorced from the causes that feed and sustain it, while at the
same time recognising their own particular obligations, the non-fulfilment
of which may constitute contributory causes. This, of course, does not mean
that global anti-terrorist policy should be devoid of an effective system of
prevention, sanctions and prosecution and even the use of force against en-
tities such as Islamic State (IS).16 Any discussion on root causes should not
be directed at absolving the perpetrators of their heinous crimes or in any
other way justifying their conduct; rather, its aim should be to adopt appro-
priate preventive policies.

At the close of this section, it should be stated that the UN’s Global
Anti-Terrorism Strategy is based on four pillars, which require states to
adopt measures to: (1) address the conditions conducive to the spread of ter-
rorism; (2) prevent and combat terrorism; (3) build states’ capacity to pre-
vent and combat terrorism and to strengthen the role of the United Nations
system in this regard; and (4) ensure respect for human rights for all and the
rule of law as the fundamental basis of the fight against terrorism. By 2017,
the coordination of the anti-terrorism work undertaken by a plethora of UN



agencies had become a major challenge. Following a report in early 2017
by the UN Secretary-General,17 the General Assembly soon after decided to
consolidate the work of most UN agencies and bodies (but not all) under the
newly established Office of Counter-Terrorism.18

18.4 The Obligation of States to Protect Their
Populations from Terrorism

The place of human rights in terrorist discourse is not obvious from the out-
set. Terrorism is a crime committed by private entities, as a result of which
the culprits incur criminal liability. Consequently, the victims of terrorism
are victims of (non-state) crime and not the subjects of human rights viola-
tions, because human rights violations are typically committed by state
agents or persons acting in their name or on their behalf. Therefore, techni-
cally speaking, terrorism only engages the application of criminal law. Al-
though this conclusion is consistent with the fundamental premises of hu-
man rights, it does not sit well with certain states and UN human rights bod-
ies. Since the latter cannot argue that non-state actors are incumbent with
human rights obligations under the relevant treaties, they contend instead
that terrorists are responsible for the ‘destruction’ of human rights, as op-
posed to their ‘violation’, a term typically reserved for human rights infrac-
tions committed by state actors.19 The practical effect of this distinction is
limited. Yet it sends out the wrong message that the obligation to protect
and promote human rights from terrorism is somehow not fully within the
material capability of states. Turkey, for example, has repeatedly stated be-
fore international fora that the obligations contained in human rights instru-
ments are also addressed to individuals and that terrorists violate rights in
the same way as states.20 In practice, this ‘destruction’ of human rights by
non-state actors is countered through the application of domestic and in-
ternational criminal law, not by human rights law.21 The remit of in-
ternational criminal law suffices in order to prevent, suppress and prosecute
terrorist attacks. Yet the trend does give rise to some concern, since it is
echoed in the work of few intergovernmental bodies. The now-defunct
Commission on Human Rights went beyond the ‘destruction’ terminology



by expressing concerns ‘at the gross violations of human rights committed
by terrorists’.22

Since the state is not accused of having committed, or assisted, in the
perpetration of the terrorist act, it would ordinarily bear no responsibility in
respect of it. Moreover, on the basis of the argument that terrorists violate or
destroy human rights, the stage may be set for some states to contend that
human rights law does not impose a positive burden upon them to avert ter-
rorist attacks or prosecute the culprits, thus admitting only a negative oblig-
ation regarding the right to life. This is clearly wrong and should never be
supported. It may well lead to a claim that in order for a positive obligation
of this nature to be assumed it is essential that suspected terrorists be ulti-
mately stripped of their human rights altogether; hence, it may be used to
justify extrajudicial killings, among others.

This argument is flawed. The jurisprudence of international human
rights treaty bodies suggests that states are under a positive obligation to
protect their citizens’ right to life when threatened by terrorist or other vio-
lence committed by private actors, as long as the risk is immediate and the
authorities knew or ought to have known about it.23

This positive duty arising from the threat or infliction of serious crime,
including terrorism, extends far beyond a mere obligation to protect one
from a known imminent risk, encompassing moreover a duty to investigate,
prosecute and provide remedies to the victims and their families.24 It is ex-
actly because of this positive obligation that states have been granted excep-
tional powers in their struggle against international terrorism,25 including
the power to employ lethal force under certain circumstances.



Case Study 18.1  Finogenov and Chernetsova v. Russia: European
Court of Human Rights Admissibility Decision of 18 March 2010

On 23 October 2002 a group of Chechen terrorists took hold of the
Dubrovka Theatre in Moscow and held more than 900 people cap-
tive and at gunpoint for three days. The terrorists had managed to
booby-trap the building and moreover positioned eighteen suicide
bombers among the hostages in order to prevent the authorities from
staging a counter-attack. The terrorists demanded the withdrawal of
Russian troops from Chechen territory and demonstrated their re-
solve by killing those hostages who resisted or attempted to escape.
Three days later the Russian security forces mounted an armed oper-
ation, which involved pumping an unknown gas into the building’s
ventilation system which resulted in the loss of consciousness of
both the terrorists and the hostages. Although the terrorist threat had
seemingly been eliminated, it soon transpired that 129 hostages had
also died as a result of the operation; 102 died on the spot because
of the effects of the gas, including 3 who were shot, 21 died in the
course of evacuation and transportation to hospital, while 6 people
died subsequently in hospital. Two key questions arose in this con-
nection: (1) whether Russia was responsible for not having foreseen
the terrorist threat and subsequently for failing to take measures to
protect the victims; and (2) whether the counter-terrorism operation
in the theatre failed to respect the right to life of the hostages. The
admissibility decision answered the first question in the negative, as
follows:

173. The Court notes that, indeed, article 2(1) [right to life]
enjoins the state not only to refrain from the intentional and
unlawful taking of life, but also to take appropriate steps to
safeguard the lives of those within its jurisdiction … However,
this obligation is not unqualified. Thus, the first sentence of
article 2 of the Convention, states that everyone’s right to life
‘shall be protected by law’. The applicants did not suggest that
the state had not complied with its general duty to secure the



right to life by putting in place criminal law provisions to deter
the commission of terrorist acts, backed by law-enforcement
machinery … As to more concrete measures which would
possibly have prevented the hostage-taking, the Court reiterates
that not every presumed threat to life obliges the authorities to
take concrete measures to avoid the risk. A duty to take specific
preventive action … arises only if the authorities knew or ought
to have known at the time of the existence of a real and
immediate risk to the life of an individual or individuals …
This element is absent in the present case. There is no evidence
that the authorities had any specific information about the
hostage-taking being prepared.

The second question was answered in late 2011 by the Court. It held
that given the seriousness of the situation at the time, the hardened
resolve of the terrorists and the need for immediate action, the Russ-
ian authorities were justified in using force even though this was
likely to culminate, and indeed did culminate, in civilian casualties.1
Thus, the storming of the building itself did not violate the right to
life of the hostages. Even the use of the lethal gas was not a dispro-
portionate measure because the authorities intended the incapacita-
tion of the terrorists, not the killing of hostages, despite some obvi-
ous risks to those with ill health.2 In terms of the ensuing rescue and
evacuation operation, however, the Court held that it was inade-
quately prepared, ‘in particular because of the inadequate informa-
tion exchange between various services, belated beginning of the
evacuation, limited on-the-field coordination of various services,
lack of appropriate medical treatment and equipment on the spot,
and inadequate logistics’. These were found to have breached Rus-
sia’s obligations under the right to life.3 The ECtHR addressed the
positive obligations of states in respect of mass terrorist operations,
with Russia again as the focal point. In the Beslan incident, a school
had been besieged by a group of 50 heavily armed terrorists. In the
exchange of fire between security forces and the terrorists, over 330
people lost their lives, of which 180 were children. The Court held
that Russian authorities failed in at least two respects. First, they had



ample information of the impending attack and yet took no mea-
sures to adequately prevent it or alert the local population. Secondly,
the use of force applied was grossly disproportionate, which includ-
ed the use of tank cannons, grenade launchers and other heavy fire,
which was a significant contributor to the many casualties.4

1 Finogenov and Others v. Russia (ECtHR) (2011) paras. 213, 221,
226.

2 Ibid., paras. 227–36.

3 Ibid., paras. 263–6.

4 Tagayeva and Others v. Russia (ECtHR) (2017).



Questions

1. If terrorists are capable of committing human rights viola-
tions by reason of acts that constitute terrorism, then the obliga-
tions addressed in human rights treaties are also addressed to
them. Discuss.
2. A group uses violence even against civilians, claiming to re-
verse the acute and long-standing poverty of a population that
has been financially exploited by a rich third nation under the
corrupt acquiescence of the home state. Is violence justified in
order to realise this cause? Are the ‘root causes’ of the violence
significant in human rights and international law discourse and
decision-making?
3. Under what circumstances does a state violate its human
rights obligations by failing to prevent or punish those responsi-
ble for terrorist attacks?
4. In defusing serious terrorist threats states must sometimes ac-
cept heavy collateral civilian casualties in the course of their
counter-terrorism operations. This is justified in order to save
thousands of other lives. Discuss the moral and legal premise of
this proposition.

18.5 Human Rights in Counter-Terrorism
Operations

Given that states are responsible for protecting their populations from ter-
rorist violence, they must necessarily enjoy the right to respond to such vio-
lence in an effective and deterrent manner. While it is true that terrorism
poses a severe threat to human safety, the unchallenged authority of the
state to employ armed force and limit civil liberties against those whom it



deems terrorists in the name of counter-terrorism risks eroding the rights of
terrorists and non-terrorists alike. For, if the state possesses the unilateral
power to abrogate the rights of alleged terrorists, this very designation of
‘terrorist’ will soon become an instrument of oppression against all its per-
ceived enemies. In the ‘War on Terror’,26 initiated by the USA following
the events of 9/11, there have been far too many cases of persons uncon-
nected to terrorism being abducted and brutally tortured by security forces
because of suspicions or wrong information suggesting a terrorist link.27 It
is not only the ‘innocent’ that warrant protection from the excesses of gov-
ernment. Societies claiming to be grounded in the rule of law should not
distinguish between the ‘innocent’ and the ‘guilty’ in order to assess
whether a person deserves to enjoy human rights. Human rights pertain to
all persons, irrespective of whether their conduct is reprehensible to the vast
majority of society. Thus, the ill-treatment of suspected terrorists in secret
detention merits an effective investigation in the same manner as if the ill-
treatment was meted out to non-terrorists.28 The observance of human
rights and the rule of law against all persons not only ensures the objectivity
of the application of law, but also diminishes any calls for the justification
of terrorist violence by potential sympathisers and equally avoids the glori-
fication of terrorists as martyrs.

During the ‘War on Terror’ many, if not most, participating states vio-
lated the rights of suspected terrorists in two ways: through clandestine acts,
such as secret abductions and the use of secret torture locations; or by an
intentionally erroneous interpretation of human rights law in order to suit
their purposes, as was the case with the US denial of habeas corpus rights to
Guantánamo detainees – or other US-held detainees around the world – on
the basis that they were outside the ambit of US federal laws, in addition to
being unlawful combatants.29 It is evident, therefore, that states are pre-
pared to overtly violate human rights in the face of extreme terrorist vio-
lence. In the aftermath of 9/11, the invasion of Afghanistan and Iraq and the
incommunicado detention of large numbers of suspects gave rise to fears
that the ‘War on Terror’ would be fought outside the international human
rights framework.30 This perception was soon quashed by the adoption of
UNSC resolutions 145631 and 1624,32 which stressed that any measure tak-
en to combat terrorism must comply with international human rights law.33



The following sections will examine the limitations imposed by human
rights law on select counter-terrorist operations.

18.5.1 Anti-terrorist Legislation and the Principle of Legality

The principle of legality is otherwise reflected in the Latin maxim nullum
crimen nulla poena sine lege scripta. Although its original formulation was
intended to prohibit retroactive criminal legislation, its contemporary mean-
ing encompasses three other customary principles, which require: (1) the
specificity of criminal rules; (2) the ban on analogy; and (3) interpretation
of criminal rules in favour of the accused (when in doubt).34 In the field of
anti-terrorist legislation the lack of specificity is particularly acute. Speci-
ficity is generally satisfied ‘where the individual can know from the word-
ing of the relevant provision and, if need be, with the assistance of the
court’s interpretation of it, what acts and omissions will make him liable’.35

This does not mean, however, that all criminal laws must explain in minute
detail what conduct is expected. Legislative drafting of this nature would
render criminal laws rigid and inflexible and incapable of responding to fu-
ture social, economic and other developments. Moreover, if such rigid rules
were construed restrictively, according to their letter alone, many forms of
criminal conduct would escape liability because they would not exactly fit
into the relevant definitions. At the other extreme, if criminal laws were ex-
cessively vague,36 with a view to countering the problems of rigidity, they
would afford great latitude to judges and would ultimately offend the rule
against the employment of analogies. Thus, a balance between the two ex-
tremes is necessary and legitimate.37 A particular practice that has been
found to violate legality is the issuance of post-sentence judicial determina-
tions following the adoption of new case law, the effect of which is to pro-
long the convicted person’s sentence or suspend his or her release.38

The Human Rights Committee (HRCtee) has routinely criticised nu-
merous states for promulgating criminal legislation in which the definition
of terrorism was deliberately vague or broad.39 The purpose of such legisla-
tion (or its effect) is to permit unhindered recourse to emergency proce-
dures, increase the risk of arbitrary detention and reduce the application of
ordinary guarantees. In the case of Israeli anti-terrorist legislation the Com-



mittee was concerned that the law made no attempt to reduce delays before
trial, remedy lack of access to legal counsel or reduce the possibility of
judgments extending detention measures in the absence of the suspect.40

These vague and overly broad laws result in rendering terrorism a
catch-all criminal offence that is subject to impermissible derogations by
the state. Their nature allows the authorities to freely limit other economic
and social rights that are seemingly unrelated to terrorism. In Holder et al.
v. Humanitarian Law Project et al. the plaintiffs had sought to provide hu-
man rights training, advocacy and peacekeeping to the Kurdistan Workers’
Party (PKK) in Turkey and the LTTE in Sri Lanka, both of which had al-
ready been designated terrorist organisations in the USA. Under a federal
US statute it was a crime to ‘knowingly provide material support or re-
sources to a foreign terrorist organisation’.41 The term ‘material support’
meant, among other things, ‘training, expert advice or assistance’.42 The US
government construed the statute as prohibiting all types of training to des-
ignated terrorist organisations, including human rights training that is meant
to promote non-violence within these organisations, the submission of an
amicus brief in their favour by a lawyer, as well as helping a proscribed or-
ganisation to petition international bodies to end violent conflicts. The
plaintiffs argued that the statute was unnecessarily vague, thereby violating
the Fifth Amendment to the US Constitution, which protects against abuse
of government authority in a legal procedure. They also claimed a violation
of the First Amendment, which protects the freedom of speech. The
Supreme Court, however, with a majority of six to three, declared that the
provision of intangibles such as human rights training allowed a proscribed
organisation to free resources for other illegal purposes (fungibility), which
it was in the interests of the executive to curtail. As a result, the prohibition
of free speech was justified under the circumstances.43

This line of argumentation is certainly problematic, for it suggests that
human rights are a weapon in the armoury of terrorists to which they should
not have access. This reasoning is consistent with the US government’s un-
derstanding of the concept of ‘lawfare’, which allows fringe groups to em-
ploy international law through local courts to discredit particular states. Hu-
man rights NGOs are at the centre of lawfare because it is believed that they
do not simply provide human rights consultancy to proscribed organisa-
tions, but more significantly assist them in bringing lawsuits worldwide



against government officials alleging the perpetration of international
crimes.44 A campaign by a number of NGOs is in place since 2002 to indict
former US Secretary of Defense Donald Rumsfeld for torture inflicted
against persons in the custody of the USA, following the revelation of the
so-called torture memos in which he seems to have authorised illegal inter-
rogation techniques. This campaign has been seeking Rumsfeld’s criminal
liability on the basis of universal jurisdiction through the courts of Eu-
ropean states.45

18.5.2 Permissible Restrictions and Derogations Arising from
Terrorist Threats

Every time an act of terrorism is perpetrated or a terrorist threat is revealed
by the press or by a government, there is strong public demand to adopt
timely and strict responses. It may be the case that a country’s counter-ter-
rorism legislation is inadequate to deal with the particularities of terrorist
prosecution or that alternatively its intelligence has been poor and ineffec-
tive. Moreover, it may well transpire that certain modes of transport, such as
air travel, have to be suspended in order to tighten controls over the immi-
nent threat. Yet no matter what the terrorist threat may be, the ability of the
state to suspend the application of human rights is certainly not unrestricted.
Whereas states are permitted under particular circumstances to curtail the
scope of particular rights, they are otherwise prohibited from suspending
fundamental human rights, even in the face of an imminent emergency.
Rights susceptible to such restrictions (otherwise known as qualified rights)
include the freedom of expression46 and the right of assembly47 among oth-
ers. Their restriction by the state is justified in those circumstances where
their free exercise would be detrimental to the enjoyment of other rights.48

It may therefore make sense to prevent an organisation that supports
terrorist causes from printing material that incites others to support such a
cause, or exclude a political party that supports terrorism from enrolling in
the political parties register, even if by doing so the right to freedom of ex-
pression and association are curtailed.49 Equally, it is good law to restrict
the circulation of pictures depicting the corpse of an assassinated politician,
because the public interest in being informed does not, in the circumstances



of the case, outweigh the emotional turbulence caused to the family of the
deceased.50 The state’s ability to restrict this limited number of qualified
rights further necessitates that any restriction conforms to the tests of legali-
ty, necessity, proportionality and non-discrimination. These concepts will be
elaborated later in this chapter, but it suffices to say that what is necessary
today may not be necessary tomorrow and that proportionality requires a
delicate and objective balance of facts in any given case.

Human rights treaties further entitle states in times of emergency that
threaten the life of a nation to suspend the application of certain rights alto-
gether – and not simply to restrict them – through the process of deroga-
tions.51 This, understandably, is an exceptional measure of last resort and is
inapplicable to fundamental rights, namely the right to life, protection from
torture, inhuman and degrading treatment or punishment, protection from
slavery and from retrospective criminal laws.52 It would seem therefore that
derogable rights can be suspended by the executive every time it declares a
state of emergency; however, this is not the case. Although it is generally
agreed that terrorism strains the capacity of the state to protect the right to
life of its citizens and as a result specific limits on some guarantees are war-
ranted, including those concerning detention and fair trial, this prerogative
of the state is limited and should be narrowly construed.53 Thus, the ability
of a state to suspend particular rights depends on whether this is specifically
permitted in a human rights treaty, as well as whether other rules of in-
ternational law allow the suspension in question. By way of illustration, if a
certain freedom is derogable under a human rights treaty, but the conduct
implementing the derogation is considered an international crime, it is im-
permissible. The HRCtee, in its General Comment 29 (2001), provided the
following illustrative examples:

(a) All persons deprived of their liberty shall be treated with humanity
and with respect for the inherent dignity of the human person. Al-
though this right, prescribed in article 10 ICCPR, is not separately
mentioned in the list of non-derogable rights in article 4(2), the Com-
mittee believes that here the Covenant expresses a norm of general in-
ternational law not subject to derogation. This is supported by the ref-
erence to the inherent dignity of the human person in the preamble to
the Covenant and by the close connection between articles 7 and 10.



(b) The prohibitions against taking of hostages, abductions or unac-
knowledged detention are not subject to derogation. The absolute na-
ture of these prohibitions, even in times of emergency, is justified by
their status as norms of general international law.

…
(d) As confirmed by the Rome Statute of the International Criminal
Court, the deportation or forcible transfer of a population without
grounds permitted under international law, in the form of forced dis-
placement by expulsion or other coercive means from the area in which
the persons concerned are lawfully present, constitutes a crime against
humanity. The legitimate right to derogate from article 12 of the
Covenant during a state of emergency can never be accepted as justify-
ing such measures.54

Much like the procedural guarantees required for the implementation of re-
strictions on rights, the same array of procedural safeguards must be put in
place before a derogation issued by a state can take effect. The two most
significant issues in counter-terrorist policies concern the verification and
justification of the declared state of emergency and its adherence to general
international law and human rights. In the Lawless case, the British govern-
ment had set up a commission charged with special powers of arrest and de-
tention against members of the outlawed Irish Republican Army (IRA) that
was engaging in terrorist activities against British elements in Northern Ire-
land. The British government had duly notified the Council of Europe
(CoE) of this exceptional measure, so when the accused was arrested and
detained under powers of the commission it was questioned whether the
derogation was actually necessary. The European Court of Human Rights
(ECtHR) believed it to be necessary because under the circumstances at the
time (i.e. late 1950s), the IRA and its splinter factions were operating
throughout the country, were secretive and engaged in violent terrorist ac-
tivities.55 This public emergency justifying the imposition of a derogation
need not necessarily materialise in the entirety of a country’s territory;
rather, as was evident in Aksoy v. Turkey, Turkey was able to substantiate
the legality of restrictions against the right to liberty of alleged terrorists be-
cause of the extent and impact of PKK terrorist activity in south-east Tur-
key at the time of the complaint.56



What about the impact and duration of terrorism itself on the legitima-
cy of a derogation order? Unlike the parties to an armed conflict, the clash
between a state and a terrorist organisation does not involve a constant, con-
tinuous, all-out war. In fact, the terrorists may just as well be satisfied if
they are successful in instilling fear in the civilian population without any
recourse to violence whatsoever, if in this manner many of their objectives
are met. It is important therefore for a state to be able to take exceptional
measures not only when a terrorist threat is present, but also when it is im-
minent.57 Given that all the operations planned by organisations such as Al-
Qaeda are part of a global network of terrorism that carries out violent ac-
tivities when this is opportune, it may be said that as long as reliable intelli-
gence is made available, a terrorist threat should be deemed to be imminent.

It has already been stated that the right to suspend particular rights
should in no way be construed as providing a blank cheque to the executive.
The exceptional measures taken in anticipation of a terrorist threat must be
necessary, proportionate to the threat and consistent with general in-
ternational law. In the Aksoy case the ECtHR was asked to assess whether
the otherwise valid Turkish derogation against the prompt charging of de-
tainees was lawful where the period of detention without judicial control
was fourteen or more days. In an earlier judgment the Court had already ob-
served that detention under these terms for a period of six days and four
hours was unjustified because it left the accused not only vulnerable to arbi-
trary interference with his right to liberty, but also exposed him to torture.58

Naturally, therefore, it was held that such a lengthy detention without re-
course to judicial remedies was incompatible with the obligation of the state
to prevent the infliction of torture and loss of the right to liberty.59 States are
not prevented from imposing lengthy detentions in pertinent circumstances.
The ECtHR has consistently held that a lengthy detention imposed against a
suspected terrorist is not indeterminate as long as a process of deportation
has been put in place by the authorities; and therefore the accused has ac-
cess to various remedies and the hope of ultimate release. As a result, a
lengthy detention is arbitrary and therefore impermissible where its princi-
pal aim is simply to keep a dangerous suspect off the streets, and this is also
true of the derogation that gives rise to it.60 If the state considers someone
as posing a terrorist threat it must compile the necessary evidence against



that person before deciding to arrest and detain, provided of course that the
evidence has not been procured by means of torture.61

18.6 The Right to Life in Counter-Terrorism
Operations

18.6.1 Situations when Lethal Force is Permissible
In late October 2010 confidential documents known as ‘Iraq War Logs’
were leaked by Wikileaks demonstrating that US military legal advisors in
the Iraq campaign had advised aircrews that they were under no obligation
to accept the surrender of enemy personnel (irrespective if they were desig-
nated terrorists or rebels). As a result, aircrews were at liberty to target and
kill such persons. Despite the lex specialis character of international human-
itarian law over human rights law,62 there is nothing in that body of law that
justifies the intentional killing of persons who are in the process of surren-
dering to their adversary. The rule against denial of quarter is absolute and
the right to life guaranteed under this rule certainly cannot be construed nar-
rowly on the basis of a technicality (i.e. the impractical dimension of sur-
render to an aircrew).63 The matter is even more pertinent in the course of
counter-terrorism, which does not involve a situation of armed conflict, and
where therefore the absolute nature of the right to life should in theory be
uncontested. It should be stated from the outset that it is false to assume that
the positive obligation of the state to protect its citizens from the dangers of
terrorism justifies in emergency situations the violation of rights, including
the right to life.

If the right to life is absolute then any cases of lawful deprivation must
apply to terrorists and non-terrorists alike. This suggests that irrespective of
the security threat posed by suspected terrorists the authorities must first ex-
haust all means to arrest them before resorting to lethal force. This principle
has been applied by the ECtHR since the McCann case64 and also by the
HRCtee. In Guerrero v. Colombia a guerrilla organisation had kidnapped a
former ambassador who, according to intelligence reports, was kept at a
house. Upon raiding the house and failing to retrieve the victim the security
forces remained hidden in the house in wait for the occupants. When they



eventually arrived they were shot at point-blank range although none of
them was armed at the time. The Committee dismissed the government’s
argument that the taking of life was justified, arguing that:

the police action was apparently taken without warning to the victims
and without giving them any opportunity to surrender to the police
patrol or to offer any explanation of their presence or intentions. There
is no evidence that the action of the police was necessary in their own
defence or that of others, or that it was necessary to effect the arrest or
prevent the escape of the persons concerned.65

Hence, when the authorities are capable of making an arrest, or otherwise
incapacitating the accused, they are never justified in applying lethal force.
Under such circumstances the invocation of self-defence by the security
forces is naturally implausible. In equal measure, when an arrest is impossi-
ble but the threat posed by the accused is not significant, the authorities are
prohibited from violating the right to life because of its inherently dispro-
portionate nature.66

Counter-terrorist operations may well involve situations where the sus-
pected terrorists violently oppose their arrest. In such situations lethal force
cannot be employed simply because the arrest is frustrated. Rather, suspects
must be offered fair warning and ample opportunity to surrender before
force can be used, and even so the force will be permissible only if the fail-
ure to arrest is absolutely necessary to avert the risk of terrorist killings.
This test of absolute necessity is subject to a very high-threshold propor-
tionality test. The European Commission of Human Rights deemed the test
to have been satisfied in Kelly v. United Kingdom, which involved suspect-
ed IRA terrorists driving through a checkpoint without stopping, thus
prompting the guards to shoot them. The Commission took into account the
highly volatile climate in Northern Ireland at the time, holding that lethal
force was justified because ‘the kind of harm to be averted (as the soldiers
reasonably thought) by preventing their escape was even greater, namely
the freedom of terrorists to resume their dealing in death and destruction’.67

This line of reasoning is somewhat problematic because it suggests that it is
permissible to kill anyone suspected of being involved in terrorism who
does not heed to a call for stop and search, on the vague ground that the sus-



pect may or can commit terrorist acts in the future. Instead, it is better to ar-
gue that in exceptional cases of imminent terrorist threat the death of the
suspect is permissible where he or she is in the process of avoiding arrest,
if: (1) there is a very high likelihood that the suspect is about to engage in
terrorist violence; or (2) where although the death caused was incidental to
the force used (albeit probable under the circumstances), it was none the
less justified because of the danger posed by the specific suspects.68

18.6.2 Targeted Killings and ‘Shoot-to-kill’ Strategies

The intentional killing of a suspected terrorist by secret agents would no
doubt give rise to the liability of that state if arrest was in fact possible.
What, however, if the suspect operates from the territory of a country that is
either supportive of terrorism, or which is otherwise reluctant to arrest and
prosecute? In such situations the suspect poses a threat that is not suscepti-
ble to lawful arrest. The question then arises as to whether, since arrest is
impossible, the authorities of the target state can lawfully kill the suspect in
order to avert planned terrorist attacks on its territory. The USA and Israel
have routinely resorted to such extrajudicial killings,69 which do not differ
in substance from assassinations orchestrated by various nations against po-
litical exiles, enemies of the state, spies and others living abroad. It is exact-
ly because of this risk of arbitrariness that the HRCtee has objected to the
practice of targeted killings of suspected terrorists, particularly where this is
used as a substitute for arrest and prosecution and without first exhausting
non-lethal means.70

One could well posit the argument that if a state is unable to arrest a
terrorist suspect because of the intransigence or support of another nation
then that state’s need for security against an imminent terrorist threat can
only be met by recourse to armed force against the supporting nation. The
legality of such action, however, would be seriously contested. Therefore,
the argument continues, targeted killings constitute the best possible alter-
native to the use of armed force by one state against another. This con-
tention has been rejected by UN human rights bodies, largely because it un-
dermines the essential foundations of human rights.71 Moreover, the empiri-
cal evidence does not support the contention that targeted killings necessari-



ly disable the resolve of terrorist organisations or decrease the loyalty of
their sympathisers.72

The Israeli Supreme Court in the Targeted Killings case was charged
with assessing this practice as applied against Palestinian members of al-
leged terrorist organisations. The Court dispensed the greater part of its
analysis on the nature of the conflict and the status of the Palestinians there-
in, finding them not to be unlawful combatants and therefore enjoying the
rights afforded under the jus in bello as long as they were taking a direct
part in hostilities.73 The Court accepted that targeted killings were possible
so long as the information on the identity and activity of the suspects had
been verified, no other means were available to the authorities and the risk
of collateral damage to other civilians was not significant in relation to the
military advantage anticipated.74 This judgment cannot set a sound prece-
dent for a very practical reason. The jus in bello, unlike human rights law,
does not prevent states from killing enemy combatants irrespective of
whether they can arrest or detain them, unless of course said combatants are
hors de combat or have surrendered. The Supreme Court is here attempting
to infuse human rights into its consideration of a situation that falls within
the scope of the jus in bello.75 Ordinarily, counter-terrorist operations in-
volving targeted killings are perpetrated outside armed conflict situations
and therefore the prohibition against targeted killings arising from the right
to life is applicable.

Shoot-to-kill counter-terrorist policies are not targeted killings but do
raise questions about the authority of the police to use lethal force against
suspects who are in the process of committing a terrorist act. The Special
Rapporteur on extrajudicial, summary or arbitrary executions, Philip Al-
ston, has criticised shoot-to-kill policies quite aptly as follows:

The rhetoric of shoot-to-kill serves only to displace clear legal
standards with a vaguely defined license to kill, risking confusion
among law enforcement officers, endangering innocent persons and
rationalizing mistakes, while avoiding the genuinely difficult
challenges that are posed by the relevant threat.76

Some readers may find it odd that law-enforcement authorities are preclud-
ed from engaging in targeted killings and shoot-to-kill policies in respect of



suicide bombers who detonate their explosive devices at the last minute.
However, it should not be forgotten that the law as it stands does not ex-
clude the employment of lethal force altogether. Rather, it requires that the
authorities undertake such intelligence and surveillance operations as are
necessary to avoid killing a terrorist suspect. Hence, a suicide bomber could
just as well be arrested prior to carrying out the ultimate detonation (and ul-
timately charged with conspiracy to commit a terrorist offence, which may
carry the same sentence as a consummated terrorist act). If, however, de-
spite all intelligence efforts suicide bombers cannot be arrested in advance,
it would be far-fetched to argue that anyone resembling a suicide bomber
should become a legitimate target of lethal force. The criticism against
shoot-to-kill policies is that they legitimise arbitrariness and subsequently
result in decreasing the quality of intelligence and investigations.

18.7 Attempts to Justify Arbitrary Detention
In the aftermath of the 9/11 attacks a number of countries, chief among
them the USA, called into question the relevance of the international human
rights regime in the face of this new type of terrorism. The kind of terrorism
states were accustomed to until that time was organised around small
groups, was secretive and sought to attract public sympathy and support for
its ideology. Al-Qaeda, on the other hand, was not only unconcerned about
receiving public sympathy from the Western population, but instead made it
its primary target of violence in order to force Western governments to
cease their presence in the Muslim world.77 As a result, the US government
in 2001 conceived the ‘War on Terror’ doctrine, through which it claimed
that the threat posed by Islamic terrorism was not susceptible to the ordi-
nary criminal law-enforcement and human rights rules, but was instead gov-
erned by the law of armed conflict. The term ‘war’ was thus not used as a
mere metaphor, but as indicative of the new US position on how suspected
terrorists should be treated.

The application of this new position soon materialised with the deten-
tion of suspected criminals at the US Army’s Guantánamo Bay detention
facility in Cuba. Those detained at Guantánamo had not only been trans-
ferred from Afghanistan and Iraq but also from other parts of the world; yet



the common characteristic of the inmates was that none of them was offi-
cially charged and none had access to judicial remedies or to a lawyer. How
was this possible? Even if these persons were to be classified as combatants,
or worse, as unlawful combatants, their detention at the very least would
have to be fully documented and they ought to have been provided with due
process rights. The expectation of the US government at the time was that if
the detainees were not physically held on US territory there would be no
legal basis for granting them habeas corpus rights or any other access to ju-
dicial remedies. In the same spirit, it was presumed that the full range of hu-
man rights granted to US citizens would not apply to these suspected terror-
ists. Moreover, the objective of subsuming counter-terrorist operations
within the legal framework of the jus in bello was to render the targeting of
suspects legitimate – whereas otherwise they would have had to be arrested
and lawfully prosecuted.78 Finally, the designation of suspected terrorists as
unlawful combatants was meant to deprive them of even the most rudimen-
tary rights under the jus in bello, despite the fact that there are no circum-
stances under customary international law that permit the deprivation of
these fundamental guarantees to any person.79

The Guantánamo habeas corpus litigation first commenced with the
petition brought in Rasul v. Bush on behalf of two British nationals and one
Australian national before the District Court for the District of Columbia.
When the petition finally reached the US Supreme Court its first task was to
determine whether US courts lacked jurisdiction ‘to consider challenges to
the legality of the detention of foreign nationals captured abroad in connec-
tion with hostilities and incarcerated at Guantánamo Bay’.80 The Court inti-
mated that the petitioners were not nationals of countries at war with the
USA and had moreover ‘been imprisoned in territory over which the United
States exercises exclusive jurisdiction and control’.81 Consequently, it held
that the habeas statute82 conferred jurisdiction on federal courts. This led to
a tug-of-war between the Court and Congress because soon afterwards Con-
gress promulgated the Detainee Treatment Act of 2005 (DTA),83 which at-
tempted to strip federal courts of jurisdiction to entertain habeas petitions
lodged by Guantánamo detainees. In response, the Supreme Court in Ham-
dan v. Rumsfeld held that the DTA could not apply retrospectively.84 Con-
gress, rather angrily, retorted by passing the Military Commissions Act of



2006,85 effectively stripping federal courts of all jurisdiction over Guantá-
namo habeas claims, irrespective of when these were filed, and proceeded
to reinstate the DTA. It became clear that the only way this dispute was go-
ing to be resolved once and for all was by judicial determination as to
whether Guantánamo detainees possessed habeas claims before federal
courts under the US Constitution itself. The constitutional foundation of
these habeas claims was confirmed by the Supreme Court in Boumediene v.
Bush, which moreover held that the DTA review system was an inadequate
substitute for habeas claims because it impeded the right to challenge one’s
charges, the right to collect and present evidence and because it did not pro-
vide sufficient review of the cause for detention, as well as the power to de-
tain.86 The result in Boumediene was subsequently ratified by the incoming
administration87 and entrenched as good law.88

By the time the effects of the Boumediene judgment were felt upon the
counter-terrorist operations of the US military and its law-enforcement au-
thorities a significant number of suspects had already spent years without
recourse to judicial remedies or, in most cases, without their relatives or
lawyers having even been informed of their detention. This type of depriva-
tion of liberty is known as secret detention and is wholly unjustified under
international law. Its nature as such is determined by its incommunicado
character (i.e. no access to a lawyer) and lack of disclosure of the place of
detention or lack of information about the fate of the detainee.89 What then
of the argument that some form of arbitrary detention may be necessary in
order to counter the danger that terrorist suspects pose to national or in-
ternational security, not to mention the need for protracted interrogations in
order to secure vital intelligence that would otherwise be lost? Articles 9
and 5 of the International Covenant on Civil and Political Rights (ICCPR)
and the European Convention on Human Rights (ECHR) respectively con-
cur that the right to liberty and security of person is subject solely to the fol-
lowing limitations: (1) detention following conviction by a competent court;
(2) detention upon reasonable suspicion that the accused has committed an
offence or is about to commit one; and (3) detention aiming to prevent
unauthorised entry into a country or in order to enforce a deportation or ex-
tradition order.90 Both instruments, however, make it abundantly clear that
these limitations must be prescribed by law and that once detained the ac-
cused must be promptly informed of the reason for the arrest and charges



against him or her. Moreover, detainees must be given prompt access to ju-
dicial remedies and a trial within reasonable time.91 Persons deprived of
their liberty by arrest or detention shall in all circumstances be entitled to
due process rights before a court by which the lawfulness of their detention
can be promptly decided. The intentional removal of a person from the pro-
tection of the law, which may well occur in respect of incommunicado de-
tention, for a prolonged duration, constitutes (in addition) a denial of recog-
nition as a person.92 It is evident, therefore, that the conditions pertinent to
the Guantánamo detentions rendered them entirely unlawful.93 In cases of
exceptionally serious and imminent threats to public safety, states have been
given practical (sensible) latitude. In the course of the 2005 London public
transport bombings the police arrested four persons but delayed their access
to a lawyer while investigations were still ongoing. The ECtHR accepted
that the terrorist threat provided compelling reasons for the delay.94

Although the law against unlawful detention seems fairly straightfor-
ward, there have been numerous attempts to bypass it under the guise of a
seeming legality. Colombia’s anti-terror legislation, for example, granted its
armed forces the power ordinarily enjoyed by the judiciary, including the
right to authorise detention and other measures without a prior order by reg-
ularly constituted courts.95 The ECtHR has held that an otherwise lawful
deprivation of liberty of a terrorist suspect had been rendered illegal by the
fact that the authorities had failed to disclose that he was in the process of
being extradited.96 This element was particularly crucial under the facts of
the case because of the frequency of torture and enforced disappearance in-
flicted on terrorist suspects by the requesting state.

By far the most common violation in European counter-terrorist opera-
tions has been the lengthy pre-trial detention of suspects under the guise of
investigation or extradition/deportation proceedings, when in fact the aim of
the authorities was to keep the accused detained as long as possible because
of his or her perceived danger to the public. It is crucial in such cases to de-
termine whether the government was in fact seriously trying to deport/ex-
tradite the suspect. In A and Others the ECtHR rejected the British deroga-
tion under the Convention that would have enabled it to indefinitely detain
terrorist suspects under national security grounds.97 Equally, the Court has
held in a different case that a period of detention without judicial control for



four days and six hours was contrary to the requirement that an accused be
brought before a judge promptly.98

The lowest point in the recent history of unlawful pre-trial detention
was the practice of secret detention centres on land as well as on board mili-
tary aircraft. This practice was the direct and conscious product of collusion
between the authorities of various nations. Initially, few believed the testi-
monies of those who had been held there, although not even the victims
were fully aware of the countries in which they were held.99 The plot came
to light only after researchers discovered that flight plans from Iraq and Af-
ghanistan had been falsified to avoid detection.100 Unlawful detention has
also had a negative spill-over as concerns organised criminal activity. UN
Special Rapporteurs have reported an incident where elements of the Geor-
gian mafia abducted an Algerian, thereafter selling him to the US Central
Intelligence Agency (CIA), which then boarded him onto a plane towards
Kabul.101 The quality of the rule of law is in serious doubt where the au-
thorities and organised crime collude and find common ground in justifying
unlawful acts.

18.8 Unlawful Extraditions and Illegal Renditions
of Suspected Terrorists

18.8.1 Washing One’s Hands and Hiding Every Trace
We have already suggested that one aspect of the War on Terror was the war
against human rights. This manifested itself in two ways: (1) as a struggle
against the applicability of human rights and of the jurisdiction of ordinary
courts, of which the Guantánamo paradigm is the most pertinent expression;
and (2) by the conscious decision of some states that the use of legal argu-
mentation was inconvenient, cumbersome and ineffective and they thus felt
compelled to operate outside the law altogether. As a result, they resorted to
kidnappings, secret detention centres and surrender of persons to countries
where it was expected that they would be tortured and perhaps killed. All of
these unlawful activities typically took place outside the territory of the cul-
prit states.



Before we go on to discuss the practice of illegal renditions per se, it is
perhaps instructive to examine these attempts to bypass the legal require-
ments of extradition. States are generally free to extradite or expel aliens, or
even their own nationals, to other countries, subject to certain human rights
safeguards. Chief among these is that the offence in question be a crime of
equal or similar gravity in both nations (double criminality rule); and that
the accused will be prosecuted only for the offence for which extradition is
agreed (speciality rule). Moreover, it is impermissible to try someone for
the same conduct twice, even if under a different legal characterisation
(double jeopardy rule). Finally, as a result of the prohibition of torture and
ill-treatment under customary law, an additional rule has emerged whereby
states are under an obligation not to extradite or expel aliens, including asy-
lum seekers, to countries where they face a real risk of being subjected to
torture or ill-treatment, or face the death penalty.102

The ECtHR has consistently applied this rule to the extradition of al-
leged terrorists as well as deportations.103 The determination of the govern-
ment’s knowledge of circumstances giving rise to such risk is a subjective
one. If it is demonstrated that at the time of extradition the serious likeli-
hood of ill-treatment was ‘known or ought to have been known’ to the ex-
traditing state, then it is wholly liable (or complicit) in the ill-treatment of
the accused meted out by a third state.104 The fact that the accused may be
deemed dangerous and pose a serious threat to the community if not extra-
dited in no way outweighs that person’s right not to be subjected to a seri-
ous risk of ill-treatment.105 In Europe, the courts’ assessment of the risk of
ill-treatment is adduced to a large degree from expert witnesses, as well as
from NGO reports, based on expertise and field presence in the requesting
states. The ECtHR is generally satisfied that the risk of ill-treatment has
been adequately eliminated where the requested state’s courts have weighed
all the evidence and made a comprehensive assessment of the applicant’s
case.106 This line of reasoning is not, however, without its detractors. The
Canadian Supreme Court in Suresh v. Canada, where a Sri Lankan refugee
argued that his deportation to that country risked a substantial likelihood of
torture, held that although torture was strictly prohibited under international
law there did exist exceptional circumstances where its infliction as a result
of deportation was justified on the basis of a balancing of competing inter-



ests. In the case at hand, such interests included the combating of terrorism
and Canadian safety.107

In order to bypass this procedural safeguard, some states resorted to
so-called diplomatic assurances during the peak of the War on Terror. These
are bilateral agreements, whether formal or in the form of a memorandum
of understanding (MoU), whereby the requesting state undertakes to uphold
the rights of the accused and inform the extraditing nation of his or her
whereabouts and physical condition. Subsequent cases unfortunately ex-
posed the manipulation of such assurances, demonstrating that state offi-
cials of the requested state were not only aware but implicitly consented to
the infliction of torture upon those extradited or deported.108 In its particular
examination of the practice of diplomatic assurances, the ECtHR held that it
had found these to be wholly insufficient with respect to countries where ill-
treatment was ‘endemic and persistent’.109 What is even more significant is
that the Court has employed rule 39 of its Rules in order to adopt interim
measures with regard to US extradition requests that would render extradit-
ed persons to US military commissions, despite the diplomatic assurances
provided by the government of that country.110 No doubt, where the Court
is satisfied that particular risks have been adequately addressed in the assur-
ances it will uphold them.111 Exceptionally, the ECtHR has accepted that
assurances against ill-treatment are consistent with the ECHR where their
application is monitored by an independent human rights organisation with
unlimited access to the extradited person in prison.112

18.8.2 From Arbitrary Detention and Unlawful Extradition the
Road to Torture is Open …

The inevitable consequence of arbitrary detention, particularly where it is
incommunicado, is recourse to ill-treatment, torture and even death. Indeed,
where law-enforcement authorities are ordered to kidnap and detain ‘ene-
mies of the state’ at will, having received direct assurances of absolute im-
punity, while at the same time the state itself has distorted the boundaries of
what constitutes lawful interrogation, it cannot but take the next step which
is to inflict torture in order to elicit information. Human nature, under such
unchecked and clandestine circumstances, can manifest its darkest side, es-



pecially where the interrogators are expected, if not mandated, to produce
vital intelligence. Empirical evidence suggests that systematic ill-treatment
and torture are the direct products of impunity and encouragement, even in
countries otherwise premised on the rule of law. This is exemplified by the
case of the Guantánamo detainees, those subject to illegal renditions and
secret detention centres, as well as in respect of persons incarcerated in Iraq
by coalition forces under conditions of secrecy.113 The ECtHR has particu-
larly highlighted the perils of the ‘state secrecy’ principle, which has been
used to provide impunity to security forces to torture, hold persons in secret
detention sites and illegally surrender them to authorities renowned for tor-
ture.114

In practice, although publicly denied, some states may earnestly be-
lieve that the infliction of torture is indispensable in the interrogation of ter-
rorist suspects; no doubt, this is based on the perceived successes of this
practice. It is probably also premised on the rationale that in order to
counter an extreme form of criminal conduct, such as terrorism, extreme
responses are required by the authorities, including torture. From the nar-
row point of view of one school of interrogators, it is probably true that ill-
treatment ensures access to, at least some, immediate and crucial intelli-
gence. However, there is no real empirical data suggesting unlawful forms
of interrogation produce significant intelligence.115

Following the 9/11 terror attacks, the US Justice Department’s Legal
Counsel (OLC) was asked to provide advice on particular detention and in-
terrogation policies and techniques against captured Al-Qaeda members.
The OLC’s first memo of 22 January 2002 argued that the country’s treaty
obligations towards Afghanistan had been effectively suspended because
the latter was a failed state, thus negating the protections offered by the
Geneva Conventions and the Convention against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment (CAT). This was followed
by another memo of 1 August 2002 – now known as the Bybee torture
memo, after its author – in which an attempt was made to redefine torture
and the obligations of the USA. The redefinition of torture was arbitrarily
premised on an augmentation of the permissible thresholds of physical and
mental pain. Thus, interrogators were advised that physical pain ‘must be
equivalent in intensity to the pain accompanying serious physical injury,
such as organ failure, impairment of bodily function, or even death’. Equal-



ly, the applicable threshold for mental pain was deemed to be severe and
long-term psychological harm,116 which is certainly far higher than the
threshold required under CAT and customary international law.117 As a re-
sult, the memo approved otherwise prohibited conduct, including hooding,
water-boarding,118 exploitation of phobias, stress positions, sleep depriva-
tion and other treatment.119 The Obama administration swiftly rescinded the
orders approved by the Bybee torture memos.120

Of equally doubtful legality is the alleged exception to torture on the
basis of the so-called ticking-bomb scenario, which envisages that in situa-
tions of extreme urgency a confirmed offender may be tortured in order to
reveal the whereabouts of a time-bomb, or other imminent risk which poses
an immediate threat to public safety. The Israeli Supreme Court, although
ruling that brutal and inhuman interrogation techniques are prohibited at all
times, did not definitively rule out the defence of necessity against the tick-
ing-bomb scenario.121

One might assume that in the worst-case scenario the evidence seized
from a suspected terrorist following torture or ill-treatment would be de-
clared inadmissible either because it was unlawful per se or because the vic-
tim’s right to a fair trial had been violated.122 Yet if clandestine agencies
enjoy impunity and are mandated to eliminate terrorism under any circum-
stances they are unlikely to have any desire to subject tortured suspects to
trial. Knowing full well that any evidence will be treated as inadmissible the
prospect of litigation is a disincentive. As a result, the suspect may, follow-
ing ill-treatment, be eliminated, transferred to a country with an even more
dire human rights record, or used as a decoy to lure other suspects. The situ-
ation is further exacerbated by the fact that in certain countries the law does
not subject torturers to criminal liability because their conduct is deemed
within the scope of their employment.123 National courts are generally re-
luctant to compel disclosure in cases brought by abductees, the effect of
which would be to stifle information-sharing between allied nations. This is
also true in situations which may be perceived as prejudicial to national se-
curity, even if the evidence sought was obtained by torture or other illegal
means.

This conclusion has not only been reached by US courts,124 but has
reluctantly been accepted by courts in the United Kingdom (UK) in their



examination of allegations of torture against British nationals held at Guan-
tánamo Bay.125 A necessary by-product of this limitation has been the in-
ability to claim compensation through the judiciary because a proper case
cannot be made against the state for lack of evidence. Judges in the USA
who have turned down similar applications deplore this failure of the legal
system because it offers no protection to victims of illegal rendition or tor-
ture.126 The Obama administration, shortly after taking up office, issued a
memorandum through the Office of the Attorney-General, to the effect that
the state’s secret privilege should be invoked only to the extent necessary to
protect against the risk of significant harm to national security. The privi-
lege was inapplicable in order to:

(i) conceal violations of the law, inefficiency, or administrative error;
(ii) prevent embarrassment to a person, organisation or agency of the
US government; (iii) restrain competition; or (iv) prevent or delay the
release of information the release of which would not reasonably be
expected to cause significant harm to national security.127

The memorandum is in fact quite narrow in scope. For one thing, it is not
addressed to the courts, which must still submit filings to the National Secu-
rity or Civil Division of the Department of Justice in order to assess
whether the standard is satisfied. Secondly, it is not clear whether informa-
tion which is reasonably expected to cause significant harm to national se-
curity can be released, even if it contains serious human rights violations.
Finally, the memo itself is not a law, but a mere instrument of guidance and
does not serve, in any event, to lift the impunity of those who have ill-treat-
ed suspected terrorists. In practice, its utility seems to be rather limited, as
will be demonstrated in Section 18.9.3 on the basis of the litigation against
a corporation that was alleged to have facilitated the logistics relating to il-
legal renditions.



Case Study 18.2  Al-Rabiah v. USA

Al-Rabiah, a forty-three-year-old Kuwaiti, was seized by Afghan
villagers in December 2001 as he was attempting to enter Pakistan
unarmed, thereafter surrendering him to US forces.1 They, in turn,
moved him to Guantánamo Bay in May 2002. Although the accused
insisted that he was in Afghanistan on a private charitable mission,
the US authorities argued that he was a logistics advisor for Bin
Laden and Al-Qaeda. At the time of his capture, Al-Rabiah was
overweight at 240 lb, had long suffered a knee injury, possessed no
previous military training – apart from a two-week course in the
Kuwaiti army – and was the father of four. He had worked for
Kuwait Airways for twenty years, having never missed a day at
work and was credited with an exemplary record. He also had a long
history of charitable work with Muslim communities around the
world, with volunteering activities in Bosnia, Kosovo, Bangladesh
and Afghanistan, all of which were widely known to friends and
family. In fact, Al-Rabiah had written numerous letters to his family
about his aid work in Afghanistan and was on a two-week leave
from his employer.2

The US federal court that heard the habeas corpus petition re-
counted that all witness testimony against him was hugely inconsis-
tent and that some of the witnesses had previously made false state-
ments against other persons. Eventually, Al-Rabiah, partly as a re-
sult of sleep deprivation, partly because he was threatened with per-
petual incarceration at Guantánamo unless he confessed, entered a
‘full’ confession that seemed incredible even to his interrogators. He
confessed, for example, that he had undertaken a leading role under
Bin Laden in the Tora Bora mountains in Afghanistan, despite the
fact that he was physically incapable and in any event was never in
Afghanistan prior to 2001.3 The court observed that:

the Government’s simple explanation is that Al-Rabiah made
confessions that the court should accept as true. The simple



response is that the court does not accept confessions that even
the Government’s own interrogators did not believe.4

This case study exemplifies that unlawful detention and lack of fair
trial with all due process guarantees necessarily leads to interroga-
tional anarchy and abuse. The authorities became obsessed with the
accused although it was clear even to them that he could not possi-
bly have done the things that even he himself had confessed.

1 Al-Rabiah v. USA (US) (2009).

2 Ibid., 20–34.

3 Ibid.

4 Ibid., 42.



Questions

1. What tangible benefits do secret services hope to gain from
the infliction of torture and arbitrary detention against suspect-
ed terrorists?
2. Let us now examine the other side. What possible benefits for
the prosecuting state and the international community can you
see from the instigation of fair trial procedures against suspect-
ed terrorists? Think broadly and take into consideration the
root causes of terrorism. Do these benefits outweigh those in
question 1?
3. Many, but not all, of the persons detained at Guantánamo
Bay freely admitted a smaller or larger connection with the ac-
tivities of the Taliban and Al-Qaeda. This fact alone should
serve to justify their prolonged detention on the ground that
they pose a serious threat to security. Discuss.
4. The criminal conduct of secret agents, particularly torture, in
the course of sensitive counter-terrorist operations should never
be made public before the courts because of the risk to the
agents themselves and national security. Discuss.
5. National security and human rights protection, even in the
gravest of circumstances, are compatible. Discuss.

18.9 Legal and Other Strategies regarding
Disappeared Terrorist Suspects

18.9.1 The Potency of Advocacy and Outreach
So far we have discussed the range of rights pertinent to suspects in
counter-terrorist operations, as well as certain unlawful practices undertak-



en by states in order to create legal black holes that would deprive suspects
of their rights altogether.128 While in the pre-9/11 era states stood to make
significant political gains from publicly prosecuting alleged terrorists, this
position has now drastically altered. Under this new paradigm the intelli-
gence-gathering potential of detained suspects outweighs the benefits aris-
ing from their prosecution. Of course, this is not a novel idea, but in the age
of the War on Terror its implementation has benefited from the secrecy of
counter-terrorist operations in order to inflict torture and ill-treatment. How-
ever, governments are aware that in the current information era they cannot
escape accusations of torture, nor can they expect to deter influential human
rights NGOs from seeking judicial remedies in receptive fora. Moreover,
the ‘threat’ from judicial activism is always far too great to ignore and was
certainly a crucial factor, along with all the others, in the decision of the US
government and of its secret services to resort to unlawful kidnappings, ren-
ditions and torture of suspected terrorists in secret locations throughout the
world. The purpose of this section is to give some idea of the strategies pur-
sued by the legal teams representing the families of missing persons. It
should be stated from the outset that, with minor exceptions, detained per-
sons were foreign nationals. In this section we will describe the plight of
British detainees.

The approach of the legal teams was predicated on a variety of strate-
gies, which can roughly be broken down into legal arguments and
outreach/advocacy policy goals. The legal arguments can further be broken
down into identification/tracing of missing persons, followed by the pursuit
of release remedies. The outreach dimension is simultaneous and inextrica-
bly linked to legal remedies and can only artificially be separated from
these. Its various facets may be distinguished on the basis of their intended
addressees, as follows: public policy-makers, public opinion and the courts.

18.9.2 Tracing Strategies and Release Arguments

The first stage in this process is ascertaining that the missing person has
been abducted and held by government agents, as opposed to having volun-
tarily disappeared or been kidnapped for financial gain. In practice, as was
the case with British abductees who went missing while outside the UK, the
families suspected that their loved ones might have been caught up in clean-



up operations and approached the UK authorities. The latter initially argued
that they themselves had no information as to their whereabouts and that
equally no information was available from the countries in which they were
last sighted. It should be remembered that the practice of illegal abductions
began as early as 2002, at which time even the existence of the Guantánamo
Bay detention centre was unknown to the general public. It was only as a
result of mounting newspaper stories, especially from The Guardian, the
Observer and The New York Times, that the plot started to unravel.129 Once
this tentative link was established – in practice there were no doubt many
others – the families could approach the UK authorities with more than a
mere suspicion. But how could they be sure that their missing family mem-
ber was in a secret detention centre and what avenues were open to the UK,
which was not after all accused at that stage of being complicit? Feroz Ab-
basi and Shafiq Rasul, both British citizens, were arrested in Afghanistan in
late 2001 in the aftermath of the coalition invasion of that country. They
were soon after transferred to Guantánamo Bay and held in secret. It seems
that the press tipped off the families of both men as to their whereabouts.130

With this information at hand the two respective legal teams set off on
two distinct legal strategies. Abbasi’s team focused on the diplomatic pro-
tection owed by Britain to its subjects, whereas the Rasul camp believed
that it would stand a better chance by engaging the active protection of US
courts. This required a firm finding of jurisdiction. Both strategies aimed at
bringing detainees within the purview of a legal system and providing them
with effective guarantees and protection. The diplomatic protection route
presupposes that the incumbent government is either sympathetic to the par-
ticular claimant or his/her plight, or that it does not maintain the best of re-
lations with the violating third state. None of these conditions prevailed un-
der the circumstances at hand. The British government assured Parliament
early on that despite the security situation all detainees were ‘treated in ac-
cordance with humanitarian norms’.131 As it later transpired, the British
government was complicit in the ill-treatment – it is known at least that its
agents were present and did not attempt to stop or mitigate it – so in hind-
sight diplomatic protection was hardly the most appropriate strategy. The
government put forward the contention that diplomatic protection does not
extend to acts, even torture, undertaken exclusively in a third country, since
there exists no obligation to secure that third states acting within their own



jurisdiction respect human rights. Of course, this was a narrow argument
predicated solely on the territorial limitations of the ECHR.132

The Abbasi team did not press on with an erga omnes argument at this
stage because given the security and political climate following 9/11 it
would not have impressed English courts, which ultimately upheld the gov-
ernment’s claims.133 Although Abbasi himself was released a few years lat-
er on the strength of bilateral diplomacy, it was evident that the diplomatic
protection strategy required a more potent and emotional legal argument.
Quite clearly, the detainees’ British nationality alone was insufficient to in-
voke the sympathy of the public and the judiciary. This sympathy was
achieved by supplementing the nationality link with the horrendous treat-
ment afforded to detainees. As will be observed in Section 18.9.3, the com-
bined effect of press revelations, investigations by British parliamentary
committees and international organisations, as well as the acknowledge-
ment of arbitrary detention by US courts, assisted in transforming the arbi-
trary detention and torture card to a tool for political pressure as well as a
legal argument aimed at the release of the detainees. As such, it was later
employed in the Al-Rawi and Mohamed litigations, where the detainees
were not British nationals but had been granted indefinite leave to stay in
Britain.

The Rasul legal battle effectively took off upon receipt of information
that the accused was held at Guantánamo. His family, via his legal team,
instituted proceedings in the USA with the hope of establishing that the
courts of that country would accept jurisdiction over the illegality of his de-
tention (habeas corpus claims). The relevant principles accepted by the US
Supreme Court in that round of litigation have already been analysed in
Section 18.7. It should be pointed out that there is no evidence of coordina-
tion between the detainees’ legal teams in the USA and the UK. What is
striking between the strategies pursued in both sets of cases is that the legal
arguments by the Rasul and subsequent teams operating in the USA were
by no means radical and did not challenge long-standing legal notions. In-
stead, they claimed the obvious: that fundamental constitutional guarantees
serve to protect all persons in the custody of the state, irrespective of the lo-
cation held. The Abbasi team could not raise this argument against the USA
before English courts, and even the very plausible erga omnes claim would
have constituted a radical departure for a national court to accept because it
would have required the British government to take measures against the



USA in case it failed to provide fair trial guarantees. Yet while the Rasul
strategy managed to bring the detainees under the protection of the captor’s
Supreme Court, its Abbasi counterpart, while seemingly futile to start off
with, ultimately culminated in diplomacy that led to the detainees’ release.

With respect to the detainees who were long-term British residents, but
not nationals, the failure of their direct diplomatic protection argument was
only initially a setback – although of course it also served to prolong their
detention. As it gradually became known that the UK had either been a pas-
sive participant in the brutal interrogation of persons with a British link, or
had otherwise exchanged relevant intelligence with the USA,134 the legal
arguments necessarily changed. What was now crucial was to substantiate
the complicity of the UK, at whatever level, which entailed full or partial
disclosure of sensitive information. In national law this boils down to a ju-
dicial determination of whether particular information should be made
available to a private party.135 It is in essence a conflict between the right to
a fair trial and legitimate national security concerns, including the deteriora-
tion of a country’s diplomatic relations. Given that public and judicial opin-
ion were turning in favour of the detainees, the British government persist-
ed with its non-disclosure argument while at the same time made strenuous
efforts to release the remaining British residents.136 That judicial opinion
had turned to now favour the detainees was evident from the judgment of
the Court of Appeals in a claim lodged by Binyam Mohamed after his re-
lease. The Court held that otherwise confidential information, which narrat-
ed acts of torture and which could not reveal any information of interest to
terrorists, was indeed susceptible to public scrutiny.137

It is interesting to note in this respect the nature and tactics of the op-
ponent, the Blair government, which was in office at the time. Although a
significant amount of the intelligence requested to be made public had al-
ready been exposed in the course of litigation in the USA, or had otherwise
been revealed, the legal team of the British government continued to resist
its publication! By contrast, the Bush administration gradually conceded the
ill-treatment as well as the illegal renditions and reacted only by changing
its domestic law, crudely and in violation of its international obligations in
order to suit its political and military objectives. The British government, up
until the very end, never conceded any knowledge or involvement and de-
cided to fight its corner.138



18.9.3 Advocacy Strategies

The powerful impact of advocacy strategies is evident in the case studies
just described. Whether through habeas corpus litigation in the USA or fee-
ble diplomatic protection claims against the British government, both cul-
minated in the exertion of significant political pressure which resulted in the
release of all known British detainees without even a criminal trial in the
USA. We possess little or no evidence of the release attempts instigated by
the governments of non-democratic states, but no doubt the lack of civil so-
ciety mechanisms has precluded the exertion of adequate pressure. We have
already emphasised that the litigation by and of itself was incapable of
guaranteeing the release of the detainees. It is simply a weapon in the
greater conflict between governments and the legal teams/civil society,
which is to a large degree a war for the control of information. Peirce, a
prominent British lawyer involved in the Guantánamo litigation, notes that
the confidence of the British government’s case lay ‘in the extent to which
the secret state believes it has consolidated and can control any mechanism
that might allow discovery and challenge. It [relies] on its citizens never
knowing properly, or often not knowing at all.’139 As a result, the ultimate
purpose of legal arguments, including legal action, is to sensitise public
opinion in such a way that: (1) the main issue becomes common and em-
bedded knowledge; (2) it is sustained and reinforced by further official in-
quiries by public bodies and international organisations, as well as the
press;140 and (3) it places pressure on governments until their intransigence
collapses, whether by judicial authority or policy concession, or a combina-
tion of both.

It is now widely accepted that the US government and its allies wished
to conceal their arbitrary detention and illegal rendition programmes. The
role of free press was paramount in exposing both of these at an early stage.
Although details are not known, it is believed that the sources behind the
revelations were of two types: the usual leaks from government agents with
access to relevant information, as well as randomly from the general public,
including plane spotters who noticed some very unusual air activity. The
latter is particularly important, not only from the point of view of its effec-
tiveness, but also because it demonstrates the interdependence between hu-
man rights protection and an open information society. Initially, the plane
spotters simply took cognisance of what seemed to be government aircraft,



or secretively operated aircraft, taking off and landing in remote airfields
throughout Europe. This then caught the attention of the media and NGOs,
which resulted in efforts to examine the flight records of these mysterious
aircraft with a view to ascertaining their operators and whether their landing
and take-off locations coincided with secret detention sites.

In the case of flights originating from the US military base of Diego
Garcia, which constitutes British sovereign territory, it became apparent, for
example, that the private firm Jeppesen was operating an aircraft registered
as N379P. Its particular flight patterns immediately ignited suspicions that it
was carrying detainees to locations around the world. Although unofficial
evidence suggests that the aircraft’s flight logs may have been falsified, or
indeed destroyed, NGOs sought to find tangible links between the particular
flights and complicit nations. An examination of records available for at
least four suspected rendition flights by this aircraft reveals that it operated
under various ‘special status designators’ which constitute privileges afford-
able only to aircraft at the highest echelons of governments, in this case, the
governments of the UK and the USA.141 A Jeppesen-operated aircraft most
probably airlifted Binyam Mohamed to Guantánamo Bay, a fact which trig-
gered a series of lawsuits against this company with a view to forcing it to
release information about the rendition flights it had operated on behalf of
the US government. With the intervention of the latter under a claim of na-
tional security privilege the action ultimately failed; yet the expression of
concern by the Ninth Circuit should not be underestimated in terms of hav-
ing won broad judicial favour. The majority thus stated:

We do not reach our decision lightly or without close and sceptical
scrutiny of the record and the government’s case for secrecy and
dismissal. We expect our decision today to inform district courts that
the [state secrets] privilege has its limits, that every effort should be
made to parse claims to salvage a case like this [using the exclusion of
privileged evidence rule], that the standards for peremptory dismissal
are very high and it is the district court’s role to use its fact-finding and
other tools to full advantage before it concludes that the rare step of
dismissal is justified … We also acknowledge that this case presents a
painful conflict between human rights and national security.142



By late 2010 the British government announced that it had come to a medi-
ated settlement with all released detainees of British nationality and resi-
dency. Although the outcome of this process is confidential, a significant
amount of compensation was paid to the victims, presumably in return for
desisting with future claims and lawsuits on the complicity of the UK.143

18.9.4 Counter-terrorism: The Real Testing Ground for Erga
Omnes

It has been explained elsewhere in this book that the obligation to protect
fundamental human rights applies against all nations, and as a result every
nation possesses legal standing (locus standi) to make relevant claims or
bring suits before international and domestic fora. The rationale behind the
erga omnes doctrine is that where the victims are unable to challenge their
own state’s violations, the international community has an interest in taking
up the victims’ plight. In some cases the erga omnes obligation may be dis-
pensed with by publicly denouncing the relevant conduct or by openly re-
fusing to give it approval, tacit or otherwise.

In the course of the Al-Rawi and Mohamed litigation the legal teams of
the two men managed to bring into the public domain various paragraphs
from classified documents. One of these, introduced as Exhibit LC7, was a
report by the British Intelligence and Security Committee (ISC) on the
‘handling of detainees by UK intelligence personnel in Afghanistan, Guan-
tánamo Bay and Iraq’.144 The report reproduced a guidance to address the
concerns raised by a British secret service officer who had witnessed the
infliction of torture by US operatives:

With regard to the status of the prisoners, under the various Geneva
Conventions and protocols, however they are described [terror
suspects] are entitled to the same levels of protection. You have
commented on their treatment. It appears from your description that
they may not be treated in accordance with the appropriate standards.
Given that they are not within our custody or control, the law does not
require you to intervene to prevent this. That said [the Government’s]
stated commitment to human rights makes it important that the



Americans understand that we cannot be party to such ill-treatment nor
can we be seen to condone it … If circumstances allow, you should
consider drawing this to the attention of a suitably senior US official
locally.145

In other parts the guidance makes it clear that British personnel should un-
der no circumstances engage in torture or other ill-treatment, lest they face
criminal sanctions. It would seem therefore that on the face of it the British
government is discharging its erga omnes obligations in arduous circum-
stances on the battlefield. A closer reading, however, demonstrates that the
principal aim is to avoid possible complicity. As far as engaging with their
US counterparts to persuade or chastise them to desist from employing tor-
ture there is only a very lukewarm instruction which, under the terms
phrased, would carry no weight with its recipients. Rightly, therefore, the
ISC report pointed out that:

These instructions did not go far enough. They should have required
the [secret service] officer to report his concerns to the senior US
official. They should also have required all officers to report any
similar matters in the future to both the US authorities and to their
respective headquarters in the UK. Furthermore, the Foreign Secretary
should have been informed immediately that an officer had reported
that a serious potential abuse by the US military had occurred [so that
he can issue instructions].146

The erga omnes argument was only indirectly invoked in litigation in the
UK and even then it was pegged to diplomatic protection and the legitimate
expectations of Britons. The dilution of erga omnes in practice is manifest
in the British government’s admission that even its lukewarm application is
conditioned by political expediency and the interests of diplomatic
bargaining:

In deciding whether to make humanitarian representations in any case,
the UK Government would have to take into account the extent to
which it would have to expend significant political credit, and would
have to risk losing a measure of credibility, with the state to whom the



representations are made. This is so, irrespective of the context. It is
particularly true in relation to such highly controversial and (especially
from the US Government’s point of view) sensitive matters as
Guantánamo Bay and the circumstances and conditions of persons
detained there [emphasis added].147

This is a low point for it suggests that human rights are but a costly, albeit
certainly expendable, bargaining chip in the armoury of international poli-
tics. It also makes one sceptical about the true intentions behind state ac-
tion, whether condemnatory, legal or forceful, taken against other nations
accused of systematic human rights violations.



Interview 18.1  Legal Defender of Guantánamo Detainees

(Clive Stafford Smith)

Clive Stafford Smith is a British lawyer specialising in human rights
and civil liberties and is the Legal Director of Reprieve UK.1 He has
defended numerous Guantánamo Bay detainees, among others.

A large segment of the general public does not understand on
what grounds a lawyer would represent suspected terrorists.
What is your personal position?
Being a lawyer means fighting for the rights of the powerless and
those who cannot fight for themselves against government abuse.
The majority of those seeking legal representation have sufficient
access to justice, but those suspected of terrorism are denied all
rights and are portrayed by the authorities in a manner that renders
them undeserving of any legal protection.

Based on your litigation experience with suspected terrorists
held abroad and the complicity of states in their illegal
detention, what particular aspects of British law would you wish
to see amended?
Although the perpetration of torture is a horrendous act, by far the
worst element in the war against terror is the attempt by the authori-
ties to shroud the entire process with secrecy and to deter the public
and the justice system from knowing what is taking place. Naturally,
this has led to states covering up their covert illegal activities in or-
der to avoid embarrassment, thus creating a vicious cycle from
which it is hard to escape.

Successive British governments are in favour of secret courts
and inquiries that are meant to avoid public scrutiny of their actions,
and those of their agents and allies. Instead of amending this state of
affairs, the Green Paper2 recently circulated by the British govern-
ment continues to place an emphasis on national security, thus per-



petuating the culture of secrecy which has resulted in the violation
of fundamental rights. This has got to stop.

If you could re-design counter-terrorist strategies following the
9/11 attacks, what type of actions would you recommend against
suspected terrorists operating abroad?
I should recall that the first victim in the war against terror is human
rights. The level of abuse perpetrated in Baghram airbase [in Iraq] is
worse than Guantánamo Bay. It is essential, therefore, that funda-
mental rights be at the forefront of, and inform, all future anti-terror-
ist policies. The loss of civil liberties in the face of terrorism will
inevitably lead to abuse. At present, the US government, in its at-
tempt to circumvent relevant human rights issues, is employing un-
manned drones whose aim is to kill without having to arrest and
prosecute alleged terrorists. This is portrayed as a legitimate tool in
the war against terror and as a way of avoiding further casualties.
Yet these types of operations are an affront to the right to life and
the right to a fair trial that are inherent in the operation of all democ-
ratic legal systems.

1 The organisation’s website is online at www.reprieve.org.uk.

2 Justice and Security Green Paper, Cm. 8194 (October 2011).
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1 In exceptional circumstances, nations may decide to negotiate with ‘ter-
rorist organisations’ for the benefit of civilian populations. Following the
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gency into the country’s Swat valley, it signed a peace accord with the
insurgents according to which the Taliban would be free to impose Islam-
ic law in exchange for peace. Report of the Special Rapporteur on the
promotion and protection of human rights and fundamental freedoms
while countering terrorism, UN doc. A/64/211 (3 August 2009) para. 36.

2 In Kadi and Al Barakaat International Foundation v. Council of the Eu-
ropean Union (CJEU) (2008) paras. 335–7, at 349, the Court of Justice of
the European Union (CJEU) held that the imposition of targeted sanctions
(freezing orders in the case at hand) against a suspected terrorist by the
European Union (EU), without any remedy whatsoever in the form of ju-
dicial review or a hearing, violated the right of effective judicial protec-
tion; equally, in A and Others, v. HM Treasury (UK) (2008).

3 In another case, the EU had implemented a freezing order against the
assets of the family of a listed terrorist, which included social security
benefits intended solely for meeting the family’s basic needs. The CJEU
rejected the application of the freezing order to such payments simply be-
cause the spouse may have been able to use some of those payments and
therefore gain some benefit: Case C-340/08, M and Others v. HM Trea-
sury (CJEU) (2010). The ICJ equally confirmed in its Legal Conse-
quences of the Construction of a Wall in the Occupied Palestinian Terri-
tory advisory opinion (ICJ) (2004) para. 134, that one of the side effects
of the construction of the wall, even for alleged counter-terrorism purpos-
es, was the violation of the economic rights of the Palestinians because
they had no access to work.
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4 See UN Report of the High-level Panel on threats, challenges and
change, UN doc. A/59/565 (2 December 2004) paras. 159–60, which em-
phasises that the lack of a comprehensive definition has embarrassingly
stumbled on the lack of regulation of states’ use of force against civilians
and on divergences as to whether the right to resistance against an occu-
pying power should be overridden in the context of a possible definition
of terrorism.

5 See e.g., Al-Sirri v. Secretary of State for the Home Dept (UK) (2013)
para. 37, admitting the absence of a definition of terrorism under in-
ternational law; R v. Gul (Appellant) (UK) (2013) paras. 44ff., which ar-
gued that there is no concrete general understanding that terrorism does
not extend to the acts of insurgents in non-international armed conflicts.

6 UNGA resolution 49/60 (9 December 1994).

7 UNSC resolution 1566 (8 October 2004); UNSC resolution 1624 (14
September 2005); High-level Panel Report, above note 4, para. 164. The
Special Tribunal for Lebanon (STL) adopted an interlocutory decision on
the Applicable Law: Terrorism, Conspiracy, Homicide, Perpetration, Cu-
mulative Charging (STL) (2011) para. 85, which claimed that these ele-
ments constitute the customary definition of terrorism under international
law. This decision has been fiercely criticised on several grounds. See B.
Saul, ‘Legislating from a Radical Hague: The United Nations Special Tri-
bunal for Lebanon Invents an International Crime of Transnational Ter-
rorism’ (2011) 24 Leiden Journal of International Law 677.

8 See R v. F (UK) (2007) paras. 26–7, 29; Madan Singh v. State of Bihar
(UK) (2004).

9 UNGA resolution 3034 (XXVII) (18 September 1972).



10 See I. Bantekas, International Criminal Law (Hart, 2010) 263–4.

11 See e.g., UNSC resolution 1373 (28 September 2001) para. 2(e); art.
4(2) of the 2003 US–UK Extradition Treaty; art. 6 of the 1999 In-
ternational Convention for the Suppression of the Financing of Terrorism.

12 See UNSC resolution 2178 (24 September 2014), which speaks of
‘underlying factors’, such as radicalisation to terrorism, extremism, intol-
erance, economic development, social cohesion and inclusion (preamble).
See also operative paras. 15–16. The preamble further states that respect
for human rights and the rule of law ‘are complementary and mutually
reinforcing with effective counter-terrorism measures’; UNSC resolution
2171 (21 August 2014) speaks of ‘root causes’ of armed conflicts, em-
phasising the role of terrorism.

13 UNGA resolution 60/288 (20 September 2006) Annex, ‘UN Global
Counter-terrorism Strategy: Plan of Action’, section I. The link to poverty
is made explicit by the reference to the Millennium Development Goals
(MDGs) and the reaffirmation to eradicate poverty, promote sustained
economic growth, social exclusion agendas (particularly youth unem-
ployment), reduce marginalisation and ‘the subsequent sense of victimi-
sation that propels extremism and the recruitment of terrorists’.

14 High-level Panel Report, above note 4, paras. 147–8. The same conclu-
sions were adopted in the 2002 Organization for Security and Coopera-
tion in Europe (OSCE) Charter on Preventing and Combating Terrorism,
para. 20.

15 See UNSC resolution 1624; UN Secretary-General Report, Uniting
against Terrorism: Recommendations for a Global Counter-terrorism
Strategy, UN doc. A/60/825 (2006); UNSC resolution 2195 (19 Decem-
ber 2014), which considers several contributing causes, including the vio-



lation of the rights of women and children, the links between terrorism
and organised crime, lack of burden-sharing and others.

16 See e.g., UNSC resolution 2199 (12 February 2015), which recognises
the importance of financial sanctions and the ‘need for a comprehensive
approach … that integrates multilateral strategies with unilateral action’.

17 ‘Capability of the United Nations system to assist Member States in
implementing the United Nations Global Counter- Terrorism Strategy:
Report of the Secretary-General’, UN doc. A/71/858 (3 April 2017)
paras. 63ff.

18 UNGA resolution 71/291 (19 June 2017).

19 UNGA resolution 48/122 (20 December 1993); UNGA resolution
49/185 (23 December 1994); UNGA resolution 50/186 (22 December
1995); UNGA resolution 51/210 (17 December 1996); UNGA resolution
52/133 (27 February 1997). This phraseology is justified by its authors on
account of art. 5(1) ICCPR and art. 30 Universal Declaration of Human
Rights (UDHR).

20 UN Secretary-General, ‘Report on Human Rights and Terrorism’, UN
doc. A/58/533 (24 October 2003) paras. 4–5.

21 Report of the Special Rapporteur on the promotion and protection of
human rights and fundamental freedoms while countering terrorism, UN
doc. E/CN.4/2006/98 (28 December 2005) para. 69.

22 Resolution 2004/44, preamble. It is a fallacy that the ECtHR supports
this line of argument. In A v. United Kingdom (ECtHR) (1999) para. 22, it
did not intimate that individuals could violate the rights enshrined in the
Convention. Rather, it emphasised that states are under a duty to ensure



that no one within their jurisdiction is subjected to ill-treatment by private
individuals.

23 See Osman v. United Kingdom (ECtHR) (1998) paras. 115–16; see also
Kiliç v. Turkey (ECtHR) (2000) para. 62; Neira Alegría v. Peru (IACtHR)
(1996) para. 75; HRCtee, General Comment 31, UN doc.
CCPR/C/21/Rev.1/Add. 13 (26 March 2004) para. 8.

24 See Oliveira v. Brazil (IACHR) (2010) paras. 82ff., where the IACHR
held that Brazil had violated its obligation to protect the right to life by
ignoring death threats against a journalist in Bahia, a region plagued by
assassinations against people of that profession. This liability was further
exacerbated by the lack of a thorough investigation.

25 Council of Europe (CoE), ‘Guidelines on Human Rights and the Fight
Against Terrorism’ (11 July 2002) Guideline I.

26 This expression was deliberately coined in an address by US President
G. W. Bush to a joint session of Congress and the American people on 20
September 2001, in which he declared that ‘our war on terror begins with
Al-Qaeda, but it does not end there. It will not end until every terrorist
group of global reach has been found, stopped and defeated.’ See online
at www.theguardian.com/world/2001/sep/21/september11.usa13.

27 See Al Rabiah v. United States (US) (2009), where a Kuwaiti national
was held at Guantánamo Bay by the US military under charges that he
was an Al-Qaeda operative, despite the fact that the accused was quite
obviously physically incapable of playing such a role. Under pressure
from the weight of evidence the US government later dropped its case.
The unauthorised and flawed nature of the CIA interrogation of alleged
terrorists was also emphasised by the US Senate Select Committee on In-
telligence, Study of the CIA Detention and Interrogation Program (2014)
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at 11. It found that its so-called enhanced interrogation techniques
amounted to torture.

28 Extebarria Caballero v. Spain (ECtHR) (2014).

29 HRCtee, Concluding Observations on USA, UN doc.
CCPR/C/USA/CO/3/Rev.1 (18 December 2006) para. 10, which criti-
cised the USA’s restrictive interpretation of its obligations under the
ICCPR.

30 The principal Council resolution related specifically to counter-terror-
ism in the aftermath of 9/11 was 1373. Although this did not make any
reference to human rights, the HRCtee emphasised that resolution 1373 in
no way justified human rights violations, including refoulement to coun-
tries where the accused risked being ill-treated. HRCtee, Concluding Ob-
servations on Lithuania, UN doc. CCPR/CO/80/LTU (4 May 2004) para.
7.

31 UNSC resolution 1456 (20 January 2003).

32 UNSC resolution 1624 (14 September 2005); see also to the same ef-
fect, UNSC resolution 2178 (24 September 2014).

33 Even as regards the listing of persons suspected of being associated
with terrorism, the Council has adopted procedures whereby those be-
lieved to be erroneously listed can have recourse to grievance mecha-
nisms. See UNSC resolution 1452 (20 December 2002) setting out hu-
manitarian exemptions to freezing sanctions; UNSC 1904 (17 December
2009), establishing an ombudsperson; and UNSC resolution 2161 (17
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19.1 Introduction
In previous chapters we had a chance to examine the effect, both negative
and positive, of non-state actors (NSAs) on human rights, particularly ter-
rorist groups, non-governmental organisations (NGOs) and private compa-
nies, the latter in the context of economic and social rights. The present
chapter sets out to explore the theoretical underpinnings of a much larger
debate as to whether NSAs possess, or should possess, human rights obliga-
tions, much in the same way as states. This debate, as will be demonstrated,
is not merely theoretical, because if one were to confer such obligations to
actors other than states, then one must necessarily reconsider the entire ar-
chitecture and rationale of the human rights system which has, for good rea-
son, been founded on the idea that since states hold ultimate power over
their people (police, fiscal, etc.) it is natural that only they owe human
rights obligations. None the less, it is evident that NSAs have a significant
impact on the enjoyment of human rights and that as a result some regula-
tion and intervention is required; although framing the precise legal con-
tours of such intervention is fraught with controversy.

The chapter sets off by examining the theoretical bases upon which an
NSA may be deemed to possess human rights obligations, and critiques the
various approaches put forward by states and the scholarly community. It
then goes on to examine a variety of NSAs along with their own distinct po-
sition as regards their human rights role. Some NSAs, such as international
financial institutions (IFIs), take a legalistic approach to the matter and are
generally wary of accepting even the more fundamental obligations, where-
as other actors are keen to achieve a broader human rights agenda and are
thus willing to accept some human rights commitments. Besides intergov-
ernmental organisations we shall also be focusing on multinational corpora-
tions (MNCs) and the way in which their operations have a significant im-
pact on the rights of populations worldwide. It shall be demonstrated that
while their human rights ‘obligations’, if any, have largely arisen as a result
of voluntary undertakings, they are now entering a hybrid phase of limited



regulation, or at least of an attempt at regulation. Finally, we shed some
light on national liberation movements and rebel groups and their distinct
responsibilities under international humanitarian law (IHL).

19.2 The Status of Nsas in Human Rights Law
NSA is a negative definition encompassing entities that do not exercise gov-
ernmental functions or whose conduct cannot be described as possessing a
public nature. In the field of human rights it mainly covers NGOs, para-
military groups (including terrorist groups), national liberation movements
and corporations, whether MNCs or domestic, as well as intergovernmental
organisations, despite the fact that the latter are established by state entities.
The definition also covers private actors generally, such as individuals or
groups that commit crimes against women or other vulnerable groups.1

Traditionally, private persons were not considered as subjects of in-
ternational law; that is, they were deprived of international legal personality
and as such did not enjoy rights or bear obligations under international law.
Rights and duties were only available under domestic law, while the inter-
ests of the person in the international sphere were assumed by the state as a
matter of diplomatic protection.2 The very subject matter of this book, and
indeed of this chapter, suggests that this traditional view no longer holds
sway. Even so, while the available case law and treaties aptly confirm that
private persons enjoy rights in their personal capacity, as opposed to enjoy-
ing them through their country of nationality, in addition to bearing liability
for particular international crimes, such as war crimes, it is not also clear
that private persons possess human rights obligations in the same manner as
states, or in any other form for that matter. The purpose of this chapter is to
assess whether such obligations in fact exist, and if so to determine their
content.

Since the 1970s a debate has arisen as to whether this traditional con-
ception should be adjusted so that NSAs may assume human rights obliga-
tions.3 On the face of it this is an attractive proposition, especially consider-
ing that some NSAs are much wealthier than many states (for example
MNCs), or possess military capacity of equal value, as is the case with cer-
tain paramilitary groups, private security firms and national liberation



movements. If these NSAs possess the power and money to behave like
states, it is argued that they should also bear the same obligations as states.
It is not, of course, expected that NSAs should have a duty to provide the
whole range of economic and social rights, as this would result in the
wholesale substitution of the state – although their contribution is certainly
important in countries where basic public services have been privatised.4
Rather, the idea is that NSAs such as terrorist groups and private military
companies may indeed violate entitlements such as the right to life by
killing random civilians. However, if this proposition is accepted as legiti-
mate then states may well deny the existence of their own positive duty
concerning the right to life, predicated on the obligation to prevent terrorist
attacks and punish offenders. In the end what remains is merely a negative
obligation.5 One should not go to the other extreme and contend that if a
positive duty exists at all for states then suspected terrorists should be
stripped of all their rights, something which is vehemently rejected under
customary human rights law.6 It is clearly obvious that the shifting of hu-
man rights obligations to outlawed, or unregulated, NSAs risks rendering
states ‘irresponsible’ in respect of their own specific human rights duties.

There are other legal avenues for addressing ‘violations’ committed by
terrorist and paramilitary groups. The application of criminal law is certain-
ly far more effective and lacks the risks identified above. Criminal law deals
with such conduct far better through the process of criminal liability admin-
istered by an independent criminal justice system. This way, the positive
obligation of the state to prevent and punish crime in order to uphold its hu-
man rights duties remains intact. In fact, international criminal law supple-
ments the gaps in human rights law by expanding the ambit of actors sub-
ject to criminal liability. By way of illustration, international tribunals have
accepted that war crimes committed in internal armed conflicts give rise to
international criminal liability, rather than domestic liability,7 and that mass
offences, such as crimes against humanity, may indeed be planned and com-
mitted by NSAs, even though these offences were originally conceived as
crimes requiring a state-like organisation on the part of the perpetrators.8
Equally, although human rights law requires that in order to be an offence
under law torture needs to be committed by agents of the state (or at least
with their acquiescence under article 1 of the Convention against Torture
(CAT)), this is no longer a requirement in humanitarian and international



criminal law.9 Herein lies the difference between international criminal tri-
bunals and human rights treaty bodies in ascribing duties to NSAs. The for-
mer, in their effort to avoid offering impunity to those NSAs (and their indi-
vidual members) that have clearly committed a heinous act, ascribe criminal
liability to the conduct irrespective of the legal status of the offender. Hu-
man rights courts, on the other hand, are uneasy with bending the require-
ments found in the relevant instruments, albeit they generally recognise that
criminal conduct may be ascribed to NSAs where there exists an element of
state involvement.10 In the case of torture, for example, they have empha-
sised that NSAs can commit the offence where states violate their obliga-
tion of non-refoulement, such as by sending detainees to be tortured by de
facto entities.11

This is not to say that the language of human rights obligations is inap-
propriate for all NSAs. Corporations, for example, are not illegal and their
operations affect the lives of a large number of people, including their em-
ployees, customers and the local communities wherein they operate. More-
over, states use corporations in order to provide essential services to their
people, such as a water supply, health care, pensions, running of correction-
al facilities and many others. Although in all of these cases the state contin-
ues to remain the primary duty bearer, it is fair to argue that the private par-
ty should possess a complementary duty to fulfil these entitlements, other-
wise it will be free to treat relevant socio-economic rights through a strict
business perspective that is predicated solely on financial considerations.
Consider a situation where a poor country invites a foreign investor to con-
struct a universal water supply system because it does not have the exper-
tise or financial resources to do so itself. Although the country’s water, as a
public good, belongs to its people, the investor may refuse to supply those
households that cannot afford to pay their water bills, thus depriving them
of their right to water, an essential element for the preservation of life.
Where the state does not possess the technical expertise to supply water and
therefore to fulfil the right to water, the investor assumes that role through
the agency created by the concession contract. If concessionaires were not
mere agents of the state, then concessions could well terminate the human
rights obligations of the state, without these being assumed by the conces-
sionaire. This is clearly absurd. In the case at hand it could moreover be ar-
gued that the water, as a public good, does not belong to the investor who



therefore cannot deprive its beneficiaries of it. The human rights duties of
MNCs will be explored more fully in the following sections, but it suffices
to say that, unlike criminal groups and organisations, MNCs must be
deemed to possess particular human rights obligations (or obligations that
produce several legal effects similar to those under human rights law) that
are always complementary to those of the state.

The increased blurring of the private sphere, where human rights were
traditionally inapplicable, with the public sphere is the reason why more
and more NSA conduct is perceived as falling within the purview of human
rights law.12 The distinction is not always obvious and a fictitious case
study is required to better illustrate the point. Following a natural disaster in
country X a private charity makes a significant financial contribution
through a trust fund set up by the government of X, which is vastly authori-
tarian. The trust deed contains a liability exclusion clause for the benefit of
the charity, and the latter makes no further inquiry as to its use by the gov-
ernment, which then goes on to purchase arms in order to attack its political
enemies and solidify its grip on power. Clearly, the charity directly con-
tributed to the denial of fundamental rights, but is it fair justifying its negli-
gence by reference to its benevolent intentions? Although the contribution
was made in a private capacity its effect was to deny the enjoyment of
rights, something relevant to the public sphere. Given the charity’s intrusion
into the public sphere it should at the very least be burdened with the duty
to ensure that it does not contribute to human rights violations committed
by governmental authorities.13

Several theories have been advanced to explain the application of posi-
tive duties on NSAs, mainly derived from the sphere of humanitarian law. It
is first argued that members of non-state groups partaking in armed conflict
are bound by treaties to which their state is a party because treaties apply to
all persons in their territory and persons subject to their control.14 Secondly,
human rights and IHL treaties may directly impose obligations on individu-
als and groups, as is the case with common article 3 to the 1949 Geneva
Conventions. Thirdly, in situations where a group is exercising functions
that ordinarily pertain to a state it is generally viewed as possessing de facto
governmental powers and is therefore liable in exactly the same manner as
a state.15 Paramilitaries acting under instructions of a state or de facto gov-
ernment entities cannot plausibly deny the administration of human rights



to populations under their effective control given that the customary law of
belligerent occupation – which applies mutatis mutandis in this case –
obliges the occupier to protect and enforce the rights of the occupied/gov-
erned population. This result is usually also achieved through human rights
obligations assumed by rebel groups/de facto governments on the basis of
peace treaties and unilateral undertakings. Moreover, it is now firmly ac-
cepted under customary international law that the conduct of an insurrec-
tional movement is considered an act of state when the movement succeeds
to governmental power,16 thereby conferring human rights obligations upon
it. Alston has gone a step further and has tried to explain the applicability of
human rights obligations, other than by relying on IHL or international
criminal law. He argued in a report on the Tamil Tigers of Sri Lanka that
human rights norms operate on three levels: ‘As the rights of individuals, as
obligations assumed by states and as legitimate expectations of the in-
ternational community … As a non-state actor, the [Tamil Tigers] do not
have legal obligations under the [International Covenant on Civil and Politi-
cal Rights] ICCPR, but remain subject to the demand of the international
community, first expressed in the Universal Declaration of Human Rights,
that every organ of society respect and promote human rights … The Tamil
Tigers and other armed groups must accept that insofar as they aspire to
represent a people before the world, the international community will evalu-
ate their conduct according to the Universal Declaration’s ‘common stan-
dard of achievement.’17

No doubt, the theoretical debate as to whether NSAs possess human
rights obligations will intensify but will not be resolved quickly in favour of
either camp. Rather, what this chapter aims to demonstrate is that whereas
NSAs do not generally refuse to uphold human rights and humanitarian law,
they do so through processes that are internal to them alone and not on the
basis of accepted human rights standards. This cherry-picking of human
rights breeds uncertainty, contributes to violations by NSAs and allows
states to blur their own commitments.

19.3 Multinational Corporations in the Human
Rights Architecture



19.3.1 MNCs as Foreign Investors
Companies cannot set up subsidiaries abroad because each country regu-
lates the incorporation of companies in its legal order. Hence, in order for a
foreign company to control affiliates established in more than one country it
is necessary that the company and other affiliates incorporated elsewhere
buy shares in each other (intra-shareholding) and appoint each affiliate’s
board of directors. This allows for a sufficient degree of control and coordi-
nation between the affiliates themselves and between the affiliates and the
parent company without violating the incorporation rules of the territorial
state.18 This is a crude description of an MNC. Most MNCs never spell out
the exact nature of this relationship and may in fact deny it in order to avoid
tax liabilities and take advantage of preferential audit regimes.19 The auton-
omy of the parent from its affiliate effectively means that whereas the affili-
ate may lawfully engage in conduct otherwise impermissible in the home
state, it can engage in such conduct in the host state on account of its lax or
weak regulatory framework.

Corporate entities, whether MNCs or other, are potent international ac-
tors requiring little diplomatic protection in disputes with foreign host
states. Corporations satisfying the status of foreign investor because they
operate in a state other than their own, are entitled to three layers of protec-
tion: (1) International law, chiefly through bilateral investment treaties
(BITs) and multilateral ones, such as free trade agreements (e.g. the Energy
Charter Treaty or NAFTA), as well as general international law, including
customary law. Where a general right (such as the right against unlawful
expropriation, whether direct or indirect) or an investment guarantee (e.g.
most favoured nation, fair and equitable treatment, free repatriation of as-
sets etc.) is found in a treaty or customary law it cannot be waived or re-
stricted by domestic law or contract. More importantly, reference to invest-
ment or other arbitration under the BIT allows the investor to bypass the or-
dinary jurisdiction of the host state’s (usually biased) local courts. (2) Do-
mestic law: local investment laws typically set out investment incentives in
the form of investment guarantees, which are binding on the host state. (3)
Contract: there is no need for all investors to enter into a contract with the
host state. Such contracts may overlap with the rights and guarantees under
a BIT or customary law, but they may (and usually do) provide others and
their governing law is the law of a state (e.g. English law). It has long been



accepted that rights and guarantees in BITs, multilateral agreements and
customary law are construed under international law and cannot be trumped
by domestic law or contract.20 All these layers of guarantees are intended to
protect against interference with the investment (right to property), while at
the same time reaping its developmental value (e.g. meaningful job cre-
ation, technology transfer etc.) for the host state, although there may of
course exist some tension between the two.

Despite the conferral of rights and obligations in BITs and general in-
ternational law, foreign investors (MNCs) have been allowed to cherry-pick
legal regimes in a manner that affords them a great degree of self-regula-
tion. By way of illustration, they are able to impose (or at least negotiate)
stabilisation clauses in contracts with host states, whereby the latter agrees
to freeze one or more of its laws for a certain time against a particular in-
vestor. Despite the fact that stabilisation clauses fetter the authority of the
state to legislate and obfuscate economic self-determination, their continua-
tion demonstrates the power yielded by investors. In addition, the consistent
practice of MNCs in particular cross-border industries creates rules recog-
nised by courts and domestic laws as private custom. This rule-making ca-
pacity of corporate entities and MNCs is known as lex mercatoria,21 and is
part of a much larger process known as transnational law. Therefore, it is
clear that MNCs not only enjoy a significant amount of international legal
personality, but a large number of rights and guarantees as foreign
investors.

Although MNCs enjoy a wide range of rights under international law,
a rather different picture emerges as regards their respective obligations.
While it is true that MNCs owe obligations to the host and home state under
the terms of their concession and corporate laws respectively, three issues
remain outstanding: (1) international treaties do not as a rule confer obliga-
tions on MNCs, subject to observations discussed in following sections; (2)
the corporate and other laws of the home state do not as a rule apply to the
operations of MNCs operating abroad through independent affiliates; and
(3) the laws of the host state, particularly those that protect human rights
and the environment, may be curtailed or stifled by the terms of the contract
with the foreign MNC.



19.3.2 Human Rights and Foreign Direct Investment

In the last decade several model BITs have included provisions on human
rights and environmental protection.22 Even so, BITs are generally geared
towards protecting the interests of investors from industrialised states, while
at the same time developing host states are so eager to attract foreign direct
investment (FDI) that they are willing to lower their human rights and envi-
ronmental standards.23 This process is aptly described as a ‘race to the bot-
tom’. It has to be said, however, that the persistent problem with invest-
ment-related human rights is not so much the indifferent and/or abusive be-
haviour of foreign investors or their home states, but: (1) host states’ poor
domestication and monitoring of their human rights obligations,24 which to
some degree is predicated on the provision of investment guarantees that
are detrimental to poor host states, and (2) the absence of a clear develop-
mental plan and objectives in the pursuit of FDI.25 Indeed, in Institute for
Human Rights and Development v. DRC, a relatively small Australian min-
ing company operating in Kilwa, DRC, was found to have assisted the DRC
army in the killing of more than seventy civilians and several other serious
international crimes. The ACmHR identified the role of the mining compa-
ny and recommended that the DRC government take specific measures to
indemnify the victims and their families.26 At the time of writing the DRC
government had not taken any action. It is clear from this and similar situa-
tions that foreign investors would not have acted in the way they did had it
not been for the poor regulatory environment in the host state. No doubt,
such an environment may well be a manifestation of the unequal power re-
lationship between developing host states and foreign investors. A brief
overview of developing states’ investment-related human rights obligations
demonstrates that these are weak, or vague, at best. Section 3 of the South
African Protection of Investment Act 2015, which is among the very few
with explicit reference to human rights treaties, reads:

This Act must be interpreted and applied in a manner that is consistent
with:

a. its purposes as contemplated by section 4;

b. the Constitution, including:



i. the interpretation of the Bill of Rights contemplated in section
39 of the Constitution;

ii. customary international law contemplated in section 232 of
the Constitution; and

iii. international law contemplated in section 233 of the
Constitution; and

c. any relevant convention or international agreement to which the
Republic is or becomes a party.

The South African Act is exceptional, however. UNCTAD maintains an in-
vestment laws navigator27 and it is disappointing to see that very few, if
any, such laws make direct reference to human rights treaty obligations, as
opposed to domestic law more generally, which may be overridden by BITs
and (perhaps) contract.

Apart from poor domestication of international human rights law, a po-
tent tension in foreign investment law is that (sometimes) the legitimate
regulatory power of the host state may be curtailed by investment guaran-
tees under a BIT, contract or host state laws. The Tecmed case is illustrative
of this tension. It involved an investment agreement between Tecmed and
Mexico with the purpose of constructing a landfill. Following the expiry of
the first licence period the Mexican government refused to renew the li-
cence, arguing correctly that the project caused adverse environmental and
health effects on the local population. As a result, the investment was effec-
tively terminated and the investor stood to suffer a financial loss. The in-
vestment tribunal to which the dispute was referred held that the ‘govern-
ment’s intention [was] less important than the effects of the measures on the
owner of the assets or on the benefits arising from such assets affected by
the measure’.28

Despite the often-cited fragmentation of international investment law
from general international law there are some signs of a human-centred in-
vestment architecture. Some model BITs are rendering human rights com-
mitments an integral part of investment. The preamble to the 2015 Norwe-
gian model BIT recognises that:



the promotion of sustainable investments is critical for the further
development of national and global economies as well as for the
pursuit of national and global objectives for sustainable development,
and understanding that the promotion of such investments requires
cooperative efforts of investors, host governments and home
governments.

Moreover, in its definition of national treatment (i.e. that foreign investors
shall be afforded the same treatment as the host state’s nationals) in article
3(1), as well as most favoured nation (MFN) treatment, the BIT includes a
very important footnote, which clarifies that:

a measure applied by a government in pursuance of legitimate policy
objectives of public interest such as the protection of public health,
human rights, labour rights, safety and the environment, although
having a different effect on an investment or investor of another party,
is not inconsistent with national treatment and most favoured nation
treatment when justified by showing that it bears a reasonable
relationship to rational policies not motivated by preference of
domestic over foreign owned investment.

Even so, the problem with human rights stipulations in BITs is that they are
meaningful only if they reinforce the human rights obligations of host states
and in the process oblige investors to adhere to them. This is hardly the
case. Powerful home states have demanded (through BITs and other agree-
ments) that domestic host state laws, including human rights and environ-
mental legislation, not be such as to effectively expropriate assets or strip
foreign investors of legitimate investment guarantees. Although this seems
common sense, situations may well arise where a host state’s generous BIT
or contractual obligations towards a foreign investor are in violation of its
treaty-based human rights obligations. Investment treaties deal with such
issues by prioritizing breaches of investor guarantees over and above other
(including human rights-based) considerations. Exceptionally, such prefer-
ential treatment may be sidelined (or carved out) through general exception
clauses in investment treaties, as is the case with article 10 of the Canadian
Foreign Investment Promotion and Protection Agreements (FIPA). Article



11 of the FIPA goes on to say that host States must not lower domestic stan-
dards when attracting foreign direct investment. This ‘principle’ is accom-
panied by a consultation mechanism.

The Parties recognize that it is inappropriate to encourage investment
by relaxing domestic health, safety or environmental measures.
Accordingly, a Party should not waive or otherwise derogate from, or
offer to waive or otherwise derogate from, such measures as an
encouragement for the establishment, acquisition, expansion or
retention in its territory of an investment of an investor. If a Party
considers that the other Party has offered such an encouragement, it
may request consultations with the other Party and the two Parties shall
consult with a view to avoiding any such encouragement.

The last sentence of article 11 would otherwise be a wonderful display of
international solidarity that places the international protection of human
rights and the environment above the host state’s endeavour to attract for-
eign investment.29 However, the authors are not aware of a single instance
where such consultations have taken place.30

Investment tribunals, with few exceptions,31 are generally weary of
allowing human rights claims by host states by which to override guaran-
tees or rights owed to foreign investors.32 Exceptionally, there is in practice
a presumption in favour of tax sovereignty (and hence of fiscal self-determi-
nation) which renders expropriation claims almost redundant.33 In the
Methanex case, the tribunal held that the banning of a harmful gasoline ad-
ditive was legitimate because it was not discriminatory and was undertaken
within the scope of the host state’s bona fide police powers.34 The tribunal
in Saluka fleshed out the competing tensions as follows:

It is now established in international law that states are not liable to
pay compensation to a foreign investor when, in the normal exercise of
their regulatory powers, they adopt in a non-discriminatory manner
bona fide regulations that are aimed at the general welfare. [Given the
absence of an appropriate international definition] it thus inevitably
falls to the adjudicator to determine whether particular conduct by a



state crosses the line that separates valid regulatory activity from
expropriation.35

A similar approach was recently adopted in Mamidoil v. Albania, which
concerned a fuel distributor’s claim that reforms by Albania to its maritime
transport sector in pursuit of an environmental policy amounted to creeping
expropriation. The International Centre for the Settlement of Investment
Disputes (ICSID) tribunal held that the claimant could not benefit from the
BIT because the investment had been undertaken in violation of Albanian
law and as a result no legitimate expectations could be lawfully anticipated.
Moreover, the adoption of environmentally friendly laws were within the
host state’s ‘legitimate policy choices’ given that the only impact on the in-
vestment was a decrease in profits.36 Regulatory sovereignty as a means of
promoting and fulfilling fundamental socio-economic policies has been
recognised by investment tribunals. In Postova Banka AS and Istrokapital
SE v. Greece, an ICSID tribunal noted in respect of measures adopted by
Greece following its debt crisis that ‘[i]n sum, sovereign debt is an instru-
ment of government monetary and economic policy and its impact at the
local and international levels makes it an important tool for the handling of
social and economic policies of a State’.37 The fact that host states possess
authority to undertake regulatory actions in the pursuit of general welfare
(i.e. for a public purpose) does not mean that they can directly or indirectly
substantially deprive the enjoyment of the investment in an arbitrary and
discriminatory manner. Meaningful investments are crucial to the economic
development of states. But the stance of the tribunal in Postova Banka sadly
seems to be unique.

From yet another perspective, economic self-determination clearly
suggests that contracts and treaties which produce odious, illegitimate, ille-
gal and unsustainable results and which are detrimental to the livelihood of
the host state’s population, albeit to the benefit of a few individuals or cor-
porations, cannot remain intact simply by reason of the sanctity of con-
tracts.38 This is also evident and understandable from an economics ap-
proach and particularly the obsolescing bargain model. This is a model of
interaction between a foreign investor/MNC and a host state, whereby al-
though the initial bargain favours the MNC, as the MNC’s fixed assets in
the host state increase, so should the bargaining power of the host state.



This has traditionally been one of the key requirements of foreign invest-
ment, namely the conferral of economic and developmental benefits to the
host state.39 One should by no means dismiss investment law and investor-
state arbitration. In fact, because of the transparency of this judicial mecha-
nism and its fairness,40 despite some of its shortcomings identified above, it
has been recommended by a high-level task force commissioned by the In-
ternational Bar Association (IBA) as the best means of resolving issues of
justice and human rights created by climate change.41 That investor–state
arbitration requires urgent and wholesale reform is in no doubt by all
camps, however, particularly with a view to placating human rights and the
environment therein.

19.3.3 Emerging Human Rights Obligations of MNCs in
Multilateral Treaties and Soft Law

International treaties do not confer human rights obligations upon MNCs.
Some, however, do so indirectly and this is achieved in two ways. The first
comprises provisions that call on states parties to eliminate a prohibited
conduct from corporate practice. Article 2(e) of CEDAW, for example, and
article 2(1)(d) of ICERD require states to take all appropriate measures to
eliminate discrimination by both public and private entities, thus implicitly
encompassing corporations.

The second type of obligation arises from corporate criminal liability
provisions in treaties, which suggest that corporations can and do bear crim-
inal (and administrative) liability. This is true in respect of anti-corruption
treaties, particularly articles 2 and 3(2) of the 1997 OECD Convention on
Combating Bribery of Foreign Public Officials in International Business
Transactions and article 26 of the 2003 UN Convention against Corruption,
among others. It is assumed that because a corporation incurs criminal lia-
bility it is under an obligation not only to prevent the conduct in question
but also to respect the underlying right or freedom. The right to be free from
corruption encompasses numerous underlying entitlements that are not im-
mediately clear. Given that it involves a country’s resources and culminates
in the deprivation of social welfare services and goods, corruption denies
the right to economic self-determination, the right to food, water, health,



social security, adequate standard of living and the overarching right to be
free from poverty.

In fact, both treaty bodies and domestic courts have held in unequivo-
cal terms that although human rights obligations are addressed to states,
where their implementation is undertaken through the medium of corporate
entities, the rights in question are also shouldered by the corporation in ad-
dition to the state. In Etcheverry v. Omint the applicant, who was an HIV
sufferer, was provided by his employer with membership of a private health
plan. When he was later made redundant he sought to continue his member-
ship through private funds, but the insurance company refused. The Argen-
tine Supreme Court held that private health providers were under a duty to
protect the right to health of their customers and that their special relation-
ship was not simply of a contractual nature.42 Given the ever-growing pri-
vatisation of otherwise public social services, such as education, sanitation,
water supply, utilities, health care and pensions, the obligations of corporate
entities administering these services must be read in the light of duties to
rights-bearers.43

Besides reading these human rights obligations in the relevant treaties,
it is important to emphasise that in the early 1980s a movement began
whose aim was to impose direct human rights obligations on MNCs. This
started off as a standard-setting exercise in the form of non-binding guide-
lines issued by NGOs, business circles or intergovernmental organisations
with the hope that MNCs would voluntarily adhere, whether by reason of
commitment or reputational fear. Among the many hundreds of these instru-
ments one may highlight Social Accountability (SA) 8000,44 the Caux Prin-
ciples for Business,45 the Extractive Industries Transparency Initiative,46

the UN Global Compact and the OECD Guidelines for Multinational Enter-
prises. The UN Global Compact, for example, is comprised of ten princi-
ples founded on the International Bill of Human Rights, the Rio Declaration
on Environment and Development and anti-corruption treaties.47 A large
number of MNCs jumped enthusiastically on the bandwagon of these initia-
tives and despite their non-binding character many MNCs implemented
them through the adoption of corporate policies. Moreover, the advance-
ment of corporate social responsibility has given rise to a trend of voluntary
social reporting which makes transparent the human rights and environmen-
tal record of MNCs, which in turn induces them to improve. The reporting



of financial, social and environmental information within single or separate
reports is known as ‘triple bottom line’. An illustrative example is the Glob-
al Reporting Initiative (GRI). Its mission is to develop reporting and verifi-
cation guidelines in respect of economic, environmental and social perfor-
mance. The GRI guidelines serve as performance indicators for the corpora-
tions, as well as a measure of comparison within a particular industry. Re-
ports prepared on the basis of the GRI guidelines should be transparent, in-
clusive (i.e. involve the views of all stakeholders), auditable, complete, rele-
vant, built within a sustainability context, accurate, neutral, comparable,
clear and timely.

This euphoria that came with voluntary mechanisms was perceived by
an expert subsidiary body of the UN Commission on Human Rights as a
signal that MNCs were not wholly hostile towards the move from voluntary
to more binding obligations. This perception was ultimately erroneous, cul-
minating in the rejection by the business community of the more assertive
Norms on Transnational Corporations and Other Business Enterprises with
Regard to Human Rights.48 The Norms sought to impose on MNCs the
same range of human rights obligations under international law as those ad-
dressed to states, namely to promote, respect and fulfil human rights. The
Norms’ expansive approach linked corporate liability not only to the com-
pany’s control over particular conduct, but also to its influence and benefit.
The proposal created deep divisions between the business community and
human rights advocates and was abandoned in favour of a special procedure
that would undertake an assessment of MNCs’ existing human rights
obligations.

The UN Secretary-General’s Special Representative on Business and
Human Rights, John Ruggie, introduced three core principles on the basis
of a differentiated yet complementary framework of responsibilities be-
tween MNCs and states. These consist of: (1) the state duty to protect
against human rights abuses by third parties, including business; (2) the cor-
porate responsibility to respect human rights; and (3) the need for more ef-
fective access to justice.49 In 2011 these were formalised into a set of Guid-
ing Principles on Business and Human Rights: Implementing the UN Pro-
tect, Respect and Remedy Framework, which were endorsed by the UN Hu-
man Rights Council.50 Because the Special Representative had worked very
closely with the business community for a period of six years and the Prin-



ciples were realistic, they have very rapidly been accepted as an authorita-
tive statement of MNCs’ human rights responsibilities (as opposed to
obligations).

At the heart of the Guiding Principles is the notion that states must
protect against human rights abuses occurring on their territory by MNCs
and other private entities. To this end they must undertake appropriate leg-
islative and enforcement measures and should set out clearly the human
rights responsibilities of MNCs and ensure among other things that laws
pertinent to business enterprises, such as corporate law, enable business re-
spect for human rights.51 The dilemma about whether a state should choose
to violate a treaty obligation rather than its human rights obligations should
not arise in the first place, proclaims principle 9, and the growing invest-
ment jurisprudence on the sovereign regulatory authority of host states, as
explored in the next section, confirms this principle.

Business and human rights soft law has become so extensive that some
mechanisms even encompass an enforcement dimension. The OECD
Guidelines on Multinational Enterprises, for example, although voluntary
for businesses, requires adhering states to ‘make a binding commitment to
implement them’.52 As a result, adhering states undertake to set up national
contact points (NCPs) in order to ‘further the effectiveness’ of the Guide-
lines. Complainants, which could be anyone, may make a complaint alleg-
ing that businesses are in violation of the Guidelines and in turn seek some
kind of resolution.53 The 2011 revision of the Guidelines highlights the re-
sponsibility of business to respect rights, which itself arises from the UN
Guiding Principles on Business and Human Rights.54

That states have a responsibility to regulate MNCs (and other private
parties) in the discharge of their human rights duties has been highlighted
manifold by treaty bodies.55 The Human Rights Committee (HRCtee) em-
phasised in General Comment 31 that ‘the positive obligations on states
parties to ensure Covenant rights will only be fully discharged if individuals
are protected by the state, not just against violations of Covenant rights by
its agents, but also by acts committed by private persons or entities’.56 In
another section of this book this positive duty is explained in relation to ter-
rorist acts endangering life and health.57



19.3.4 MNC Liability under Tort Law

The corporate responsibility to respect human rights is complementary to
that of states. At the very least MNCs must respect domestic human rights
law in their country of operation. This entails a duty to avoid infringing the
rights of others as well as addressing adverse human rights effects caused
by their operations.58 The Principles clearly suggest that where domestic
law falls below fundamental human rights, MNCs should seek ways of hon-
ouring them.59 Although MNCs are not the direct bearers of duties under
international human rights law they are none the less obliged to respect hu-
man rights to the degree that these are prejudiced by their operations and as
long as they have the capacity to take appropriate action. This obligation is
premised on a threefold dimension. First, MNCs should adopt policy com-
mitments upon which all future internal and external company dealings
must be predicated. For example, a policy commitment to respect the right
to water should be interpreted by the company’s legal team and manage-
ment board as prohibiting all contracts that infringe this right, including ar-
bitral suits which, if successful, risk depriving a local population of its right
to water.60 Although consistent practice with respect to policy commitments
does not exist it suffices to say that the public nature of these instruments is
to make available all relevant company information to the company’s stake-
holders, including affected communities and consumers. In this manner a
consumer could reasonably argue that the policy commitments had become
an integral part of its agreement with the company through the so-called in-
corporation by reference doctrine, which is arguably a general principle of
contract law.61

In any event, there are sensible restrictions to what a corporation can
publicly claim, even if its statements are not viewed from the perspective of
contract or tort.62 In Kasky v. Nike an activist sued Nike Corporation, argu-
ing that it had used false advertising in a publicity campaign to defend itself
against accusations of engaging in manufacturing under inhuman manufac-
turing conditions in Asia. The California Supreme Court argued that since a
company’s public statements could conceivably persuade consumers to buy
its products, such statements deserve only limited freedom of speech pro-
tection.63



The responsibility of MNCs to respect international human rights law
in the course of their operations, especially extraterritorially, is not a mere
theoretical construction. This has been enforced since World War II in cases
where a number of senior industrialists were convicted for their role in ac-
cepting slave labour provided by the Nazis in their factories.64 As far as the
Guiding Principles are concerned the human rights responsibilities of
MNCs and their corresponding liability are engaged in three situations: (1)
by directly committing a violation; (2) by means of complicity; and (3) by
failing to use leverage where the MNC has the ‘ability to effect change in
the wrongful practices of an entity that causes a harm’.65 In Doe v. Unocal,
a group of companies, including an American one, had undertaken the con-
struction of a pipeline project in Myanmar. The regime of the country was
notoriously brutal and autocratic, so it was no surprise that the government
procured local workers under conditions of enforced labour. The same peo-
ple endured acts of murder and rape by the government while working on
the project. The plaintiffs relied on the US Aliens Tort Claims Act (ATCA),
which confers federal jurisdiction over ‘any civil action by an alien for a
tort only, committed in violation of the law of nations or a treaty of the
United States’.66 When they filed a suit in the United States (USA) under
the ATCA there was no contention that Unocal had orchestrated the viola-
tions, but it was clear that it had accepted the situation in full knowledge of
the labourers’ predicament. The California District Court held that MNCs
may be held liable for violations of treaties and customary law independent-
ly of the actions of states, as well as for state-like acts or state-related con-
duct.67 This ruling was in full conformity with the extraterritorial rationale
of the ATCA, but has subsequently been eroded by the US Supreme Court.

In 2010, the Second Circuit Court of Appeals in Kiobel v. Royal Dutch
Petroleum Co.68 entertained a suit by Nigerian nationals alleging that vari-
ous MNCs, including the sued oil giant, were complicit in human rights vi-
olations in Nigeria. The allegations were dismissed on the ground that the
ATCA does not allow claims against corporations. Upon certiorari, the US
Supreme Court affirmed the District Court’s ruling against the extraterritori-
al presumption of claims under the ATCA, holding that: ‘all the relevant
conduct took place outside the United States. And even where the claims
touch and concern the territory of the United States, they must do so with
sufficient force to displace the presumption against extraterritorial applica-



tion … Corporations are often present in many countries, and it would reach
too far to say that mere corporate presence suffices.’69 The Supreme Court’s
opinion seems to exclude tort claims alleging violations of customary law
based solely on conduct occurring abroad.70 However, given that the
Supreme Court never actually stated that corporations can never incur crim-
inal liability, other district courts have taken the view that, although excep-
tional, corporations can indeed be found liable under the ATCA.

In Re South Africa Apartheid Litigation, an action in tort was brought
against US corporations, such as Ford and IBM, alleging that they were
complicit in violations during the apartheid era by manufacturing vehicles
and computers for the then racist regime of South Africa. The court distin-
guished whether particular conduct violates a universal international norm,
which is regulated by international law, and the question of who bears lia-
bility for the conduct, which is a matter for domestic law. The court had no
problem finding that corporations can indeed incur liability in tort, rejecting
the idea that a group of individuals could escape liability simply because
they had incorporated into a legal person.71

Of equal importance are cases which the parties settle, even under
strict confidentiality, because they demonstrate that the courts of the parent
company are willing to entertain suits brought by foreign victims. In the
Trafigura case, thirty-one Ivorians sued Trafigura, a Dutch company, in
London for illegally dumping hundreds of tons of toxic waste in an area
outside Abidjan, which ultimately had a serious health impact. Trafigura
was reported as having agreed to a significant settlement with both the vic-
tims and the Ivorian government, the details of which were never officially
disclosed.

In 2014, the Human Rights Council adopted Resolution 26/22,72 re-
questing the OHCHR ‘to facilitate the sharing and exploration of the full
range of legal options and practical measures to improve access to remedy
for victims of business-related human rights abuses’. The OHCHR had al-
ready set up its Accountability and Remedy Project,73 and issued a compre-
hensive report in 2016. The report noted that poor access to judicial reme-
dies was the result of ‘fragmented, poorly designed or incomplete legal
regimes; lack of legal development; lack of awareness of the scope and op-
eration of regimes; structural complexities within business enterprises;
problems in gaining access to sufficient funding for private law claims; and



a lack of enforcement’.74 While state-based judicial mechanisms were iden-
tified as key to accessing adequate remedies, the report highlighted the im-
portance of state-based non-judicial mechanisms and non-state grievance
mechanisms.75 By way of illustration, there is proliferation of agreements
between corporations and local communities, the purpose of which is to set
up grievance mechanisms,76 adequate consultation and disclosure. In 2011
the mining law committee of the IBA produced a model mining agreement
for use by mining companies and mining communities known as the Model
Mine Development Agreement (MMDA).77 Although the MMDA recognis-
es that mining projects must be financially viable it asks the parties to take a
broader look at the social, natural and economic environments of their oper-
ations. The Agreement imposes human rights obligations on the parties,78

the duty to negotiate community development agreements with the local
population,79 as well as a company grievance mechanism with access rights
for the community.80

19.3.5 MNCs as Influencers and their Due Diligence Obligations

What is evident thus far is that despite the lack of direct obligations on
MNCs in countries whose laws favour or turn a blind eye to human rights
violations, MNCs can play a distinct role in protecting human rights. They
can do this because of their asymmetric financial relationship with the host
nation. Coca Cola Co., for example, declared a net profit of US$9.5 billion
in 2010, while the gross domestic product (GDP) of Liberia during the same
period was US$1 billion, that of Sierra Leone US$2 billion, US$5 billion
for Malawi, US$4.5 billion for Guinea and a meagre US$800 million for
Gambia. No doubt, this asymmetry, if coupled with a sincere corporate
commitment to human rights, grants MNCs sufficient negotiating power
vis-à-vis the host state to ensure compliance with human rights, particularly
(but not exclusively) within the context of its operations, despite domestic
laws and practices to the contrary. Although under no obligation, powerful
MNCs can equally exert their influence on local governments to abstain
from committing human rights violations.

MNCs have been criticized not only for failing to exert their influence
over governments with which they are in close collaboration, but also for



undermining the realization of rights and the environment by ‘exerting un-
due influence over domestic and international decision-makers and public
institutions’. This phenomenon is known as corporate capture.81 No doubt,
lobbying is a democratic right, but unchecked it risks corroding trust in pub-
lic institutions.82

The exertion of influence and defiance of arbitrary laws and practices
by MNCs has been found to give them a reputational advantage in the glob-
al consumer market, as the Ogoniland case aptly demonstrated. In 1995 the
Abacha regime in Nigeria executed Ken Saro Wiwa and other activists who
had fought a public campaign showing that the oil giant Shell had colluded
with the authorities in oil-rich Ogoniland to expel the defiant local popula-
tion. Moreover, it was demonstrated that both the government and Shell
were responsible for polluting the water and other natural habitats to the
detriment of the people’s health.83 Weeks prior to Wiwa’s deplorable exe-
cution Shell was petitioned by NGOs worldwide to intervene and use its in-
fluence to avert the government’s plan.84 Shell adamantly refused to be
dragged into local politics, but following Wiwa’s execution the company’s
public image and finances suffered such a shock that it proceeded to change
its official policy on human rights in 1997 through its General Business
Principles. Consumer pressure is a significant aspect in the voluntary human
rights policies and public pledges of MNCs and to a large degree has helped
shape these policies.85 It is no wonder that several models of corporate re-
sponsibility have been suggested by reference to corporate involvement in
structural injustice. Iris Young’s social connection model of responsibility,
for example, posits that all agents who contribute by their actions to the
structural processes that produce injustice have responsibilities to work to
remedy these injustices.86 Readers will readily combine these remarks with
the use of advocacy as a potent human rights tool.87

In between the responsibility to adopt corporate policies and prevent
human rights violations through non-complicity, including the use of ade-
quate leverage, MNCs are under a duty to undertake human rights due dili-
gence. Just like environmental impact assessment studies, which are now
mandatory in all projects, human rights due diligence aims to identify, pre-
vent, mitigate and account the adverse human rights effects of corporate op-
erations.88 This should be an ongoing process and must consider all those



factors where the MNC might cause or contribute to a negative impact
through its own activities, or by a direct link to its operations, products, ser-
vices or even by its business relationships.89 By way of illustration, a gar-
ments producer setting up a production line in a developing country should
be alert to the following factors, among others, that can have a negative hu-
man rights impact: whether its suppliers are employing children and if they
are in conformity with international labour standards;90 whether the authori-
ties are discharging waste from the plant into potable reservoirs or agricul-
tural land; and whether its own workers are prevented by government or-
ders from striking. Due diligence of this nature essentially ensures that all
of the corporation’s departments and suppliers are in conformity with hu-
man rights law.91



Case Study 19.1  Unilateral Repudiation of Arbitral Awards
Violating Constitutional Guarantees

In a case entertained by the Caribbean Court of Justice (CCJ), a last
instance court for Caribbean island-states, a newly elected Belize
government repudiated a tax concession granted to a group of com-
panies by means of a settlement deed negotiated by its predecessor
government. The concession was adhered to by the parties for a pe-
riod of two years, notwithstanding the fact that it had not been ap-
proved by the Belize legislature, was confidential (hence non-trans-
parent) and was manifestly contrary to the country’s tax laws. The
successor government repudiated the concession and the private par-
ties initiated arbitral proceedings which rendered an award for dam-
ages which they subsequently sought to enforce in Belize. The issue
of enforcement ultimately reached the CCJ, which was asked to as-
sess the government’s claim that the violation of fundamental con-
stitutional rules and the interests of the people of Belize dictated that
the award in question violates Caribbean and international public
policy.1 The Court upheld these claims, arguing that public policy
should be assessed by reference to ‘the values, aspirations, mores,
institutions and conception of cardinal principles of law of the peo-
ple of Belize’, as well as international public policy. The tax conces-
sion could only be considered illegal if it was found to breach ‘fun-
damental principles of justice or the rule of law and represented an
unacceptable violation of those principles’. The Court did not ex-
pressly say that such tax concessions were repugnant per se or that
they gave rise to a legitimate human rights defence, but this was cer-
tainly implicit. What the Court did emphasise, however, is that tax
concessions, even those subject to conduct-based estoppel such as
the one at hand, are procedurally unfair or illegitimate because they
violate fundamental principles of constitutional legal order and to
‘disregard these values is to attack the foundations upon which the
rule of law and democracy are constructed’.2



1 Violation of public policy (both domestic and international) is one
of the grounds under which an arbitral award may be refused en-
forcement under art. V of the 1958 New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards.

2 BCB Holdings Ltd and Belize Bank Ltd v. Attorney-General of Be-
lize (CCJ) (2013). It should be noted that BCB and the Bank of Be-
lize bypassed the CCJ by seeking to enforce the award in New York
and ultimately succeeded. Government of Belize v. Belize Social De-
velopment Ltd [formerly BCB] (US) Ct Appeals judgment (13 May
2016), cert. den. US Supreme Court decision (12 January 2017).



Questions

1. What are the reasons inhibiting states from fully regulating
the extraterritorial activities of MNCs?
2. One of the key debates in the discussion on the human rights
obligations of MNCs is whether in the absence of a concrete le-
gal regime the next best thing is to demand that MNCs under-
take voluntary initiatives. Some of these are discussed in the fol-
lowing section. What are the benefits arising from voluntary ini-
tiatives and what possible drawbacks can you identify?
3. Can NSAs assume human rights obligations under in-
ternational law? If so, is the obligation of the state primary or
residual to that of NSAs?
4. In 2014 an idea was put forward for the creation of an in-
ternational tribunal on business and human rights. It would
have jurisdiction over corporate torts or delicts and the pre-
sumption is that corporations would provide their consent be-
cause of reputational factors, in addition to the tribunal’s fair
and expeditious proceedings.92 What appeal do you think such a
tribunal would have for corporations and even if it were to go
ahead what pitfalls do you envisage for victims of transnational
corporate violations?

19.4 Human Rights Obligations of International
Organisations

19.4.1 General Obligations
Intergovernmental organisations (IGOs) are set up by states with a view to
accomplishing a variety of functions which no single country could under-



take on its own.93 As a result, they are founded on the principles of consent,
cooperation and the pursuit of common aims and objectives. IGOs possess
an international legal personality that is distinct from that of their member
states, and their powers and functions are described in their founding instru-
ments. Even so, IGOs possess additional ‘implied’ powers (i.e. not stipulat-
ed in their founding instruments) to the degree that these are essential for
fulfilling the primary powers and functions entrusted to them.94 This dis-
tinct legal personality of IGOs means that they contract and assume liability
independently of their member states, despite the fact that their member
states act as their executive organs and adopt decisions that bind the legal
person of the organisation.95 Although this seems like a reasonable adapta-
tion of the concept of legal personality found in domestic legal orders, it is
not, because unlike domestic legal persons (for example, corporations),
IGOs are established and operated by states but lack many of the liabilities
and obligations associated with statehood, such as the duty to protect hu-
man rights for all persons under the state’s authority. Hence, it is possible
for a group of states to create an IGO in bad faith in order to achieve an ille-
gitimate purpose, and therefore avoid liability, or with a view to bypassing
obligations incumbent on states but not IGOs. With few exceptions, IGOs
are not, and do not, become parties to human rights treaties, in contrast to
their member states.96 Hence, in theory, they are not bound by treaty-based
human rights obligations, despite the fact that many of them have been set
up to achieve broader human rights goals, such as the UN and the World
Bank group (i.e. development and poverty alleviation). Only the European
Union (EU) and its institutions are obliged to observe human rights, namely
the EU Charter of Fundamental Rights, but only when implementing EU
law.97 As shall be explained subsequently in this section, states regularly
abuse the international legal personality of IGOs to commit otherwise un-
lawful acts, as well as bypass the few human rights obligations of IGOs by
acting in a private capacity.

The starting point of this discussion is that IGOs ‘are bound by any
obligations upon them under general rules of international law’.98 Hence,
although they are not bound by human rights treaties to which they are not
parties, they are obliged to observe customary and jus cogens rules formu-
lated by states,99 as well as general principles of law; although one may cer-
tainly question the basis of such an obligation upon IGOs. It would be ab-



surd to argue otherwise, given that custom and jus cogens are not dependent
on a contractual undertaking, nor the existence of statehood.100 Moreover,
states routinely perform several functions through IGOs without engaging
their own responsibility, such as sovereign financing, in which case if the
organisation is presumed to have no human rights duties towards the benefi-
ciary/recipient state, then it would even be permitted to force the recipient
state to abandon all its human rights obligations; this is clearly an untenable
outcome. In addition, IGOs internalise/transform existing human rights
norms into internal rules, although seldom by amendment to their founding
instruments; the EU Treaty is an exceptional case. The UN, for example,
has adopted a gender- and human rights-based approach to development co-
operation,101 and even the UN Security Council (UNSC), although a politi-
cal organ, has set up an ombudsperson to deal with challenges against the
imposition of targeted sanctions.102 As far as the EU is concerned, the
Court of Justice of the European Union (CJEU) has long postulated that
fundamental rights are protected in the framework of the EU, but only as
these are formulated and derived from the EU’s internal order.103 In order to
avoid importing human rights obligations from the European Convention on
Human Rights (ECHR) and the ICCPR, the CJEU went on to formulate so-
called general principles of EU law. As these were to some degree struc-
tured around the EU’s economic freedoms (for example, workers’ freedom
of movement and freedom of establishment for legal persons) as well as its
member states’ constitutional traditions, which in turn derived from their
obligations under the ECHR, the relevant rights were not all that different
from the jurisprudence of the European Court of Human Rights
(ECtHR).104 Some IGOs, particularly international financial institutions
(IFIs) such as the World Bank group, undertake very little internalisation
and in fact reject the notion that they are bound by any human rights obliga-
tions, chiefly because (as it turns out) their operations have a direct impact
on economic and social rights (for example, austerity measures imposed as
part of structural adjustment conditionalities). The International Monetary
Fund (IMF), for example, in justifying this position, relies on article IV(3)
(b) of its Articles of Agreement, which obliges the Fund to respect the do-
mestic social and political policies of members.105 In recent years, both the
International Bank for Reconstruction and Development (IBRD) and the
IMF have adopted operational policies that in theory oblige themselves and



their borrowers to respect particular rights, especially rights of indigenous
peoples, and in the event of persistent breaches against such policies they
undertake to cease any further funding.106 These are at best selective (and
very much watered-down) human rights commitments and this is plain to
see in the quasi-judicial mechanisms set up by World Bank institutions,
such as the Inspection Panel and the Multilateral Investment Guarantee
Agency (MIGA) Ombudsman, which are only competent to hear com-
plaints concerning violations of the Bank’s internal rules, not violations of
human rights law.107

Some, but certainly by no means all, IGOs oblige their organs and sub-
entities to undertake human rights impact assessments (HRIA) through in-
ternalised guidelines. This is true, for example, in respect of the EU when-
ever its organs adopt legislation or enter into international agreements.108

The CJEU has, in fact, emphasised the importance of such HRIAs in the
adoption of primary and secondary EU legislation.109 In one case, a com-
plaint was made to the EU Ombudsman, arguing that in respect of the EU–
Vietnam free trade agreement the EU Commission refused to prepare an
HRIA, despite the fact that such agreements produce a significant impact on
populations emerging from non-market economies, as is the case with Viet-
nam. The Ombudsman found such a failure to constitute an instance of mal-
administration.110

In addition to the above, IGOs are bound by IHL where they engage in
armed hostilities or effectively occupy parts of a territory. Although it is
true that the Geneva Conventions and general IHL were traditionally ad-
dressed to states, they are also applicable in situations of armed conflict
where one of the parties comprises forces under the control of an in-
ternational organisation.111 Given that the UN exercises command and op-
erational control over forces committed by member states for peacekeeping
and peace-enforcement missions,112 it would be absurd to exclude the appli-
cation of IHL to such forces. The purpose of IHL is to render war more hu-
mane and to minimise its effects on the wounded and hors de combat, and
as a result its application is triggered objectively by the existence of armed
hostilities, not by the legal status of the parties to the conflict.113 The oblig-
ation to abide with the laws of war is also acknowledged by the UN itself
and the Secretary-General specifically issued a Bulletin in 1999, entitled



‘Observance by United Nations Forces of International Humanitarian
Law’,114 to make this point clear. The Bulletin, which is binding on all UN
personnel, reflects fundamental principles of IHL, particularly protection of
the civilian population, means and methods of combat, treatment of civil-
ians, hors de combat, detained persons, the wounded, sick and medical per-
sonnel.

It is also indubitable that the UN and other organisations that have as-
sumed the role of transitional administrators of territory that is not yet fully
independent (or which is under effective occupation) are under an obliga-
tion to provide the full range of fundamental human rights to the population
of the territory in question. Although this is generally stipulated in the man-
date of the administering organisation, as was the case with the UN Mission
in Kosovo (UNMIK),115 given that IGOs supplement the authority of the
state in the territory under consideration they are bound by the treaty law in
force in the occupied territory, in addition to customary law and jus cogens.
In Kosovo, UNMIK established a Human Rights Advisory Panel
(HRAP)116 in order to implement its human rights responsibilities. In addi-
tion, a Human Rights Review Panel (HRRP) was established with similar
tasks by the EU Rule of Law Mission in Kosovo (EULEX). The panels’ de-
cisions generally rely on the ECHR and have held the occupying IGOs to
have violated the ECHR in several instances.117 Although this development
is unique to the administration of a territory by an IGO, it should be borne
in mind that the recommendations of the panels are not binding on UNMIK
and EULEX.



Case Study 19.2  Non-consideration of Economic and Social Rights
by the IMF in Tanzania

When Tanzania requested assistance from the IMF in 1985, the lat-
ter agreed to provide loans and assurances but conditioned them on
the acceptance by the country of structural adjustment programmes
(SAPs).1 The measures imposed under the SAPs included the pri-
vatisation of Tanzania’s mining industry, the adoption of trade liber-
alisation measures and the introduction of fees for health care and
education, among others. Within a space of fifteen years the school
enrolment rate dropped from 80 per cent to 66 per cent and the
country’s illiteracy rate rose to slightly above 50 per cent. The intro-
duction of health care fees saw the AIDS rate rise to 8 per cent, and
despite the deep austerity measures, which the IMF promised would
reduce poverty and bring prosperity, per capita income was reduced
from US $309 to US $210.

The IMF’s contribution to the deterioration of economic and
social rights is clearly direct because it was aware that Tanzania
would agree to the conditions of the SAPs in order to secure the
much-needed loan. The Fund was either aware or was grossly negli-
gent about the failure of the programme and its consequences for the
local population.

1 For an analysis of the objective of SAPs and their potential impact
on the enjoyment of human rights, see Case Study 14.1.

19.4.2 International Organisations as Violators of Human Rights:
The Need for Dual Attribution

Clearly, the situation of human rights obligations of IGOs under in-
ternational law is unsatisfactory and very much artificial. This is even more



so given their direct impact on the enjoyment of rights. An illustration is
instructive. A financing contract is agreed between developing country X
and the World Bank for the construction of a dam. As it turns out the project
is of little economic or investment value and results in the forceful eviction
of the local population and the impairment of the natural environment, thus
causing poor health and loss of lives. Moreover, because the agreement re-
quires the dam and the attendant services to be privatised, the price of water
and electricity for the poor of country X (which accounts for two-thirds of
its population) becomes prohibitive. Had it not been for the positive con-
duct of the World Bank the adverse human rights effects would not have
materialised. If one were to follow the legalistic argument that IGOs are not
incumbent directly with human rights obligations under treaty law, or in-
deed indirectly by reason of human rights obligations of their members, a
nonsensical void arises. Moreover, the victims in both cases would be un-
able to pursue legal action against the IGO as a matter of tort. They would,
in addition, be unable to bring a claim against the states that are behind the
IGO’s executive decision because of their distinct legal personality from the
IGO. If one further considers the extensive range of multilateral and bilater-
al immunities enjoyed by IGOs, it is evident that powerful states have every
incentive to employ them as vehicles for violating human rights without in-
curring any liability whatsoever.

A particular example of an abusive IGO is the European Stability
Mechanism (ESM),118 established in the aftermath of the financial crisis in
Europe by EU member states in the form of a distinct international organi-
sation (which was, however, locally incorporated as a company). The aim
of the ESM was to pool funds from wealthier EU states and disburse them
as loans to countries in financial need. This ‘bail-out’ could not have been
undertaken through the EU as such, because of the ‘no bail-out’ clause stip-
ulated in article 125 of the Treaty on the Functioning of the European
Union (TFEU), which prohibits the EU or its member states from becoming
liable or assuming financial commitments of other member states. Any loan
or other financial assistance originating from an EU institution would ordi-
narily be susceptible to the EU Charter of Fundamental Rights, but since the
ESM was not an EU institution it was not bound to observe the Charter, ar-
ticle 51 of which reads:



The provisions of this Charter are addressed to the institutions, bodies,
offices and agencies of the Union with due regard to the principle of
subsidiarity and to the member states only when they are implementing
Union law.

It is clear from this that all EU bodies are always bound by the Charter,
whereas member states are bound only when implementing EU law. The
applicant in the Pringle case, which was a referral from the Irish Supreme
Court to the CJEU (with Ireland being a recipient of ESM funds), rightly
argued that the establishment of ESM violated article 47 of the Charter,
which guarantees to all the right to an effective remedy. In a judgment
where the CJEU was aware of the politico-financial stakes, it held that the
establishment of the ESM was lawful because the borrower remains respon-
sible for its financial commitments towards the lenders, and in fact the pur-
chase of sovereign bonds by the lender (where applicable) is subject to mar-
ket prices; which clearly means that far from being a bail-out this is a profit-
making activity for the sovereign lender. This astounding judgment sug-
gests that EU member states can legitimately establish an IGO that bypasses
all their human rights obligations, both collective and individual, and at the
same time they are entitled to make a profit through such an IGO from the
crisis of other EU member states.119 The correct position as regards the ap-
plication of the Charter of Fundamental Rights was stated by Advocate-
General Kokott in the Pringle case, who emphasised that: ‘the [EU] Com-
mission remains, even when it acts within the framework of the ESM, an
institution of the [European] Union and as such is bound by the full extent
of EU law, including the Charter of Fundamental Rights’.120

Financing and aid mechanisms routinely make use of IGOs in order for
states to escape subsequent liability or so that the undertakings be unsuscep-
tible to human rights scrutiny. For example, the World Bank group and oth-
er IFIs have created sui generis trust vehicles through which wealthy states
can dispense loans or aid to other states. The agreement between the funder
and the trustee/IFIs stipulates that neither is liable to one another and cer-
tainly not to the third-party beneficiary. The assets of the trust are metamor-
phosed into a separate legal entity (for example, locally incorporated com-
panies, trust accounts, even a new IGO) and hence, even in the unlikely
event that the trustee is held liable or had its immunity lifted, the activities



undertaken through the trust fund would be liable by its own assets and not
the general assets of the IFI/trustee, and certainly not the participating/con-
tributing state(s). Amazingly, even though the trust fund and its assets are
locally incorporated and distinct from the assets of the IFI/trustee, the trust
and its assets can, and in many cases do, enjoy the privileges and immuni-
ties of the trustee!121 Given that aid and financing arrangements constitute a
source of neo-colonialism and encompass conditionalities that violate fun-
damental human rights, the existence of such mechanisms is an insult to the
human rights obligations of their participants. In all these cases, at the very
least, the contributing member states or states (non-parties as in the case of
trust funds) using the IGO to achieve a self-serving aim while at the same
time escaping liability should be held accountable for the conduct of
IGOs.122 Such conduct is clearly an internationally wrongful act committed
through an agent.123

This line of thinking is certainly gaining ground, albeit with much re-
sistance from powerful states. In Nada v. Switzerland, the Swiss authorities
had implemented a UNSC freezing order against the applicant without scru-
tinising the human rights implications of that action, relying instead solely
on the country’s obligations under chapter VII of the UN Charter. The EC-
tHR did not limit its assessment to the hierarchical relationship between the
ECHR and the UN Charter, but rather pointed to the fact that Switzerland
had failed to take ‘all possible measures to adapt the sanctions regime to the
applicant’s individual situation’.124

It is clear that if states are able to attribute otherwise personal action to
IGOs to escape their human rights obligations, then in equal manner the
states affected by the measures adopted by such IGOs can claim that they
were required by treaty to adhere to them. In both cases there is an artificial
absence of obligations and a corresponding absence of liability. Such a re-
sult is untenable and lacks legal foundation and has rightly been condemned
by international and domestic courts, despite claims to the contrary by col-
laborating states. This type of liability is recognised in article 61 of the In-
ternational Law Commission (ILC) Articles on the Responsibility of In-
ternational Organisations (ARIO), which reads:

A State member of an international organization incurs international
responsibility if, by taking advantage of the fact that the organization



has competence in relation to the subject-matter of one of the State’s
international obligations, it circumvents that obligation by causing the
organization to commit an act that, if committed by the state, would
have constituted a breach of the obligation.

In IKA-ETAM v. Greece, Greece had argued that its withdrawal or slashing
of pensioners’ social security entitlements, which had led many to poverty,
was the direct result of its structural adjustment commitments to its bilateral
and multilateral creditors, including the ESM, European Central Bank
(ECB) and the IMF. Without the funds generated by IFIs, it was argued, the
social security system would have collapsed and hence the restrictions to
socio-economic rights were directly dictated in the form of conditionalities
by these IGOs/IFIs. The European Committee of Social Rights (ECSR) was
not impressed with this argument, nor indeed with the absence of even the
most rudimentary of safety nets for the most vulnerable segments of society
that were subject to unprecedented levels of poverty as a result of the mea-
sures adopted.125 The same argument was sustained by the ECtHR with re-
spect to similar conditionality demands by the IMF on Bulgaria. The Court
held that ‘the [Bulgarian] government’s reliance on the alleged demands by
the IMF to limit the courts’ involvement in the closing of ailing banks was
misplaced, because Bulgaria could not avoid its obligations under the Con-
vention under the guise of complying with the recommendations of an in-
ternational organisation’.126 No doubt, the courts of states subject to unilat-
eral coercive measures in the form of conditionalities in financing arrange-
ments must be exceptionally bold to rebuke such arrangements as violating
fundamental rights and domestic constitutional order.127 The Latvian Con-
stitutional Court in the Latvian Pensions case is a bright example of such a
court. It emphasised that conditions laid down by loan agreements could not
in any way replace the rights established by the Constitution, despite the
difficulties such a result may have on the country’s financing relations.128 A
noticeable outcome of the conditionalities in most contemporary financing
arrangements concerns the dissolution of the borrower state’s fiscal, eco-
nomic and legislative sovereignty. In the case of Greece, for example, a del-
egation of its IGO creditors (the so-called troika) was effectively exercising
sovereign powers in the country and no law could be adopted or public
money spent without its prior approval.129 In such situations it would be ab-



surd not to extend mutatis mutandis Loizidou effective control considera-
tions, given the existence of an effective fiscal and economic occupation.130

The immunities of IGOs are a further deterrent to their human rights
accountability, as also are those of their member states. The functional im-
munities of natural persons for the purposes of criminal liability, as already
discussed in Chapter 17.8, are much narrower than the extensive and very
much absolute immunities afforded to IGOs, save for a limited number of
contractual obligations.131 This is because their immunities are conferred by
general multilateral treaties,132 the IGOs’ own charters,133 as well as head-
quarters agreements. Against this absolute immunity and the absence of
concrete human rights commitments, it comes as no surprise that some
IGOs, particularly IFIs, have imposed highly abusive clauses in loan or as-
surance agreements with borrower nations. By way of example, European
Financial Stability Facility (EFSF) lending agreements stipulate that:

The Borrower hereby irrevocably and unconditionally waives all
immunity to which it is or may become entitled, in respect of itself or
its assets, from legal proceedings in relation to this Agreement,
including, without limitation, immunity from suit, judgment or other
order, from attachment, arrest or injunction prior to judgment, and
from execution and enforcement against its assets to the extent not
prohibited by mandatory law.134

These wide and absolute immunities of IGOs have inhibited otherwise le-
gitimate suits against them for actions or omissions that have caused signifi-
cant and long-lasting harm to victims. In Stichting Mothers of Srebrenica v.
The Netherlands and the UN, mothers of the deceased in the Srebrenica
massacre sued the respondents in the Netherlands for their failure to prevent
the massacre. In agreeing with the Dutch Supreme Court, the ECtHR held
that ‘the Convention cannot be interpreted in a manner which would subject
the acts and omissions of the Security Council to domestic jurisdiction
without the accord of the United Nations’.135 In the European context, the
ECtHR has held that in order to assess whether the interference of an immu-
nity with the right to fair trial is proportionate, the applicants must have
‘available to them reasonable alternative means to protect effectively their
rights under the Convention’.136 Although the ECtHR has effectively disre-



garded this rule in Al-Adsani,137 other national courts have relied on it to
highlight the obvious, namely, that the operation of immunity effectively
precludes bona fide victims of IGOs from all remedies.138 Given the afore-
mentioned human rights violations through an abuse of the IGO vehicle by
states and the IGO itself, it is evident that a universal recognition of dual
attribution (i.e. to the IGO and pertinent states) is the only way of inducing
responsibility and ascertaining liability in the fairest possible manner. This
is exactly what the Dutch Supreme Court emphasised in finding that be-
cause Dutch forces exercised effective control in the Srebrenica enclave, the
massacre could be attributed to both them and the UN as a matter of dual
attribution.139 National courts should not be afraid to lift the immunities of
IGOs when it is clear that both they and their member states have acted ille-
gally or in disregard of fundamental rights.



Case Study 19.3  Complicity of States through/with IGOs

It is well documented that prior to the advent of decolonisation in
the early 1960s, the World Bank group provided loans to colonial
authorities in respect of projects which favoured almost exclusively
the colonisers, as opposed to the colonised populations. In most cas-
es the loans were spent on mining, agriculture and fuel projects, the
raw material from which were transferred back to Europe for subse-
quent use in heavy industries or consumption. In the case of the
Congo, the loans were spent by its Belgian colonisers to buy prod-
ucts exported by Belgium. Belgian Congo received loans amounting
to US$120 million, of which US$105.4 million were spent in Bel-
gium. Upon independence, Congo’s leader, Patrice Lumumba, natu-
rally denounced this debt, arguing that it burdened Belgium, not
Congo. This stance infuriated Belgium, which with the assistance of
the World Bank facilitated Mobutu’s ascent to power (one of the
most resilient and brutal dictators of Africa) and in the process has-
tened Lumumba’s assassination. As it turned out, Mobutu repaid his
sponsors’ generosity by officially accepting the Belgian debts as
Congolese debts and thus saddling the Congolese people with a debt
that was not theirs and whose servicing required the violation of
fundamental socio-economic rights, in addition to economic self-
determination.1 Moreover, in order to quell any opposition to such
policies, Mobutu, with the indirect aid of other IFIs, engaged in the
violation of all civil and political rights in his country.

1 See E. Toussaint, Banque Mondiale: Le Coup d’État Permanent.
L’Agenda Caché du Consensus de Washington (CADTM / Syllepse /
CETIM, 2006). A summary in English is available online at
http://cadtm.org/An-emblematic-IMF-and-World-Bank.

http://cadtm.org/An-emblematic-IMF-and-World-Bank


19.5 National Liberation Movements and Armed
Rebel Groups

Unlike other NSAs, national liberation movements (NLMs) and armed
rebel groups are specifically mentioned in IHL treaties. The obligations to-
wards civilians, the wounded and sick and those rendered hors de combat in
common article 3 to the 1949 Geneva Conventions, for example, are ad-
dressed to ‘each party to the conflict’ and therefore also to armed rebel
groups. Protocol II of 1977 to the 1949 Geneva Conventions and relating to
the protection of victims of non-international armed conflicts is equally ad-
dressed to all parties to a conflict, albeit requiring that the rebels exercise
significant control over part of the embattled territory. Moreover, article
1(4) of Protocol I of 1977 to the 1949 Geneva Conventions, which regulates
international armed conflicts, stipulates that ‘armed conflicts in which peo-
ples are fighting against colonial domination and alien occupation and
against racist regimes in the exercise of their right to self-determination’ are
international conflicts. Such an outcome confers upon said armed groups
international legal personality for the purpose of their armed struggle.
Moreover, the legal effects arising from the conduct of an armed group con-
tinue especially if it accedes to power. Article 10(2) of the ILC Articles on
State Responsibility state that ‘[t]he conduct of a movement, insurrectional
or other, which succeeds in establishing a new state in part of the territory
of a pre-existing state or in a new territory under its administration shall be
considered an act of the new state under international law’. Many IHL
treaties allow NLMs and rebel entities to make declarations of conformity
with the relevant law.140 This is more of a psychological inducement that
gives the NLM a sense of external recognition while at the same time mak-
ing it publicly accountable, given that NLMs incur specific obligations un-
der the relevant treaties. It is also common for well-entrenched NLMs to
enter into agreements with governmental forces, usually through a foreign
mediator, in order to register their mutual intent to comply with human
rights and IHL. Again, although these agreements may seem legally super-
fluous141 they render the parties more accountable and are therefore highly
welcome. They are additionally significant to the degree that they ‘human-
ise’ the members of the rebel entity, especially since incumbent govern-



ments typically deny that NLMs are entitled to any privileges, particularly
combatant status142 and are treated as common criminals.

Whereas the application of obligations stemming from IHL are not
contested as regards NLMs and rebel entities involved in armed conflict as
a matter of customary law, the same is not necessarily true as regards hu-
man rights. From a practical point of view this question is moot because the
laws of war, being moreover lex specialis as against human rights law,
cover situations that would otherwise be regulated under human rights
law.143 Even so, certain scholars contend that rebel groups do not possess
any human rights obligations, or at least those they are unlikely to be able to
uphold, such as the obligation to offer due process rights because of their
inability to administer a legal system.144 This is probably true to some de-
gree, but rebel entities are certainly in a position to guarantee fundamental
human rights and should be held accountable for any failure in this regard,
particularly in situations where they are in effective control of territory.
Given that states are unable to positively protect human rights in territory
they do not have any control over, it would render people living there de-
void of any legal protection. The stipulation in article 10(2) of the ILC Arti-
cles on State Responsibility should also be read as conferring obligations
(especially of a human rights nature) to rebel groups while these are not yet
in power, subject to any subsequent liability once power is assumed. That
rebel entities are subject to some human rights obligations is also confirmed
by reference to several UNSC resolutions which consistently call directly
on insurgents and rebels to comply with human rights and humanitarian
law.145

None the less, humanitarian law is unable to cover all situations in-
volving rebels and NLMs. This is particularly true in the absence of pro-
tracted armed conflict, in which case the laws of war are not triggered. In
this type of scenario the rebels do not possess de facto authority over part of
the territory and are not engaged in armed hostilities against the govern-
ment. It is unlikely that under such circumstances, which are very much
akin to the legal regime governing terrorist groups that the rebels are bur-
dened with human rights obligations.



19.5.1 ‘To Suffer thy Comrades’: Responding to Human Rights
Abuses by NSAs in the Philippines

The following is an excerpt from an introduction to a report on NSAs146

written by Robert (Bobby) Francis B. Garcia, Secretary-General of PATH
(Peace Advocates for Truth, Healing and Justice), and author of the book To
Suffer thy Comrades (Manila: Anvil Publishing, 2001):

I used to be a ‘non-state actor’, having been a member of the
Communist Party of the Philippines-New People’s Army (CPP-NPA)
during the 1980s, in the prime of my youth. I joined the guerrillas in
the countryside and waged war against the state. Suffering torture, and
perhaps a gruesome death, from government soldiers was something I
dreaded but for which I somehow prepared. I never expected that the
blows would come from my own comrades.

It was in 1988 when the anti-infiltration campaign called ‘Oplan Missing
Link’ (OPML) happened. OPML would turn out to be just one of the nu-
merous bloody campaigns undertaken by the [Communist Party of the
Philippines – New People’s Army] CPP-NPA to ferret out suspected ‘deep-
penetration agents’ (DPAs) within its ranks. The pattern in all these anti-
DPA campaigns was frighteningly similar: suspicion, arrest, interrogation,
forced confession, detention, execution – a bloody domino effect that had
bodies writhing, rolling and dying en masse. It was November 1988 when
they arrested and tortured me and threw me along with fifty-six other
chained guerrillas in the Sierra Madre mountain ranges. At that time, sixty-
six suspects had already been executed. One of the worst punishments we
endured was the denial of food. The torturers also experimented with vari-
ous combinations of physical and psychological terror tactics. A female de-
tainee was beaten up, hung on a tree and forced to watch how they beat up
other victims. Then she was made to listen to the recorded voices of her
children. Some were left dangling in trees for days. They slit the captives’
skin with a knife or shaved off their eyebrows for fun. Captives’ legs were
forced apart and their thighs were sat upon. Their skin was seared with a
lamp.

In its wake, I suffered a broken jaw, concussions on my head, wounds
where the chains rubbed on the skin and a battered psyche that proved much



harder to heal. The sheer brutality of the experience itself may have been
one of the reasons why most of us refused to talk about it for a very long
time. It was much easier to talk about military atrocities than the cruelty of
one’s own comrades. Thus the truth was buried for a very long time.

Talking about the experience was difficult enough as it were, finding
legal redress was not even imagined. At least not until recently. In August
2003 we brought together a group of people who were directly or indirectly
victimised by the CPP-NPA’s anti-infiltration campaigns – former comrades
who survived the torture, families who lost a member or two, and compatri-
ots who believe that the thousands of comrades who fell in the wake of
these anti-infiltration campaigns must find their due. We formed the Peace
Advocates for Truth, Healing and Justice (PATH). All of our members are
involved in various other advocacies and campaigns, but find this particular
one far harder and fraught with obstacles. Many of us are human rights
workers who never tire of hollering against the state’s abuses – work that is
by no means easy, but pretty much cut and dried. It enjoys the luxury of cer-
titude and ‘political correctness’.

The issue of non-state-perpetrated violations, however, such as the
Philippine communist purges, is much more complex and uncertain … ad-
dressing the issue of past violations inevitably gets mired in political ma-
noeuvrings. The government uses it as an effective propaganda ammunition
against the rebels, while dispensing with counter-insurgency measures that
fall way below human rights and international humanitarian law standards.

In addition to this, bringing up the issue remains a dangerous undertak-
ing, simply because the CPP-NPA is still armed and active. They have also
categorically dismissed any possibility of reopening the issue, claiming that
it is already a closed book. The perpetrators, they say, have either fled the
party or have been rightfully punished. The scores of victims’ families who
do not know what really happened and the thousands of dead and disap-
peared point to the contrary.

We at PATH have explored various legal options, one being the filing
of individual criminal cases against identified lead perpetrators, such as
those involved in the OPML in the province of Laguna. As expected, the
wheels of justice grind almost to a standstill. Gathering evidence of a crime
that happened more than a decade back poses a terrible challenge, including
the lack of witnesses willing to testify and the blurring of memory through
time.



The absence of an anti-torture law in the Philippines [note that this law
has now been passed; see interview 19.1] also poses a limitation, thus the
charges filed are limited to serious physical injuries and serious illegal de-
tention. The case of Jesse Marlow Libre is a particular case in point. In No-
vember 2005, we at PATH, with the help of forensic scientists and volunteer
experts, were able to exhume the remains of his parents, revolutionary cou-
ple Jesse and Nida Libre. They were falsely suspected as spies and killed by
the CPP-NPA in Cebu on September 1985. The truth behind the disappear-
ance of the young orphan’s parents was withheld from him by the move-
ment (they claimed the military killed them). It was only in 2005 that he
learned the disconcerting reality upon seeing his parents’ skeletons buried
together in a mountain gravesite, bearing tell-tale signs of severe torture and
violent death. Thus with the exhumation of truth comes the cry for justice.



Interview 19.1  Judge and Activist on Philippines’ Armed
Groups

(Soliman M. Santos)

Soliman ‘Sol’ M. Santos, JR, is a municipal judge covering three
rural towns in his home province of Camarines Sur in the Bicol Re-
gion of the Philippines. He has been a long-time non-governmental
human rights and international humanitarian lawyer; peace advo-
cate, researcher and writer; and the author and editor of several
books, including on non-state armed groups. He has been among the
international civil society pioneers in the theory and practice of con-
structive engagement with these groups, starting with the anti-land-
mines campaign in 1997.

What are your comments on Bobby Garcia’s statement from the
perspective of a lawyer seeking justice for violations by NSAs?
I fully understand the difficulties that Bobby speaks of in seeking
justice for violations by NSAs, particularly armed groups. To start
with, the Philippine criminal justice system has many inadequacies
in general, including inadequate witness protection and forensic evi-
dence-gathering technology. These general inadequacies are com-
pounded considering the especially difficult and complex nature of
dealing with the campaign of purges involving the CPP-NPA rebel
group in the 1980s, given also the passage of more than thirty years.
This particular event may already need a different, more effective
approach or measure of redress than the usual mode of filing and
prosecuting individual criminal cases. As for continuing and current
incidents of violations by NSAs, these might be addressed more ef-
fectively by a purposive effort that engages the criminal justice sys-
tem, including necessary law and justice reform and one that also
explores and sets up alternative mechanisms outside that system, in-
cluding the availing of relevant existing international mechanisms.



You were part of a campaign that actively lobbied for legislation
that would criminalise torture and other violations by NSAs in
the Philippines. What was the outcome, and what are your
lessons from this experience?
The landmark Philippine Anti-Torture Law of 2009 emerged delib-
erately not covering non-state agent perpetrators of torture. The
law’s main sponsors in Congress (Parliament) and the main human
rights groups campaigning for the law were largely responsible for
this negative aspect of an otherwise positive outcome. On the other
hand, our much smaller lobby for a definition of torture that is not
limited to state agent perpetrators came into the picture, ‘too little
and too late’, as they say. The first and main obstacle we encoun-
tered, both with fellow human rights advocates and with the main
sponsors, was a traditionalist human rights paradigm that conceptu-
ally limits human rights violations to state/state agent violations. As
they also say, ‘old habits die hard’. The next arena for this engage-
ment is the Anti-Enforced Disappearance Bill (which passed into
law in 2012), and it looks like the same scenario of not covering
state agent perpetrators will emerge, with hardly even any lobby ef-
fort on the non-state actor angle. Advocates of this angle must defi-
nitely regroup for more effective legislative intervention in the com-
ing days and engagements.

Attempts have been made to forge an international South–South
network addressing violations by NSAs. Why is there a need for
such a network and what challenges does it face?
The problems involving non-state armed groups and the contexts
they are in, that is armed conflicts, are largely found in the Global
South or what used to be referred to as the Third World of Asia,
Africa and Latin America. The purposive efforts to address this spe-
cial kind of non-state problem, for which the existing largely state-
oriented mechanisms are generally inadequate or inappropriate,
should also come from this Global South, interlinked on a South–
South basis. Being closer to the problem and its context allows for a
perspective, a Southern perspective, that is more grounded and suit-
ed to addressing the problem. This importantly includes the perspec-
tives of civil society and affected local communities, and situates



and thus understands the armed conflicts in their respective political,
economic, social, cultural, religious and ideological contexts and
histories. This contrasts with the tendency of many Northern or
Western approaches that tend to focus almost exclusively on the lev-
els of violence but with inadequate understanding of the context.
But an international South–South network necessarily has to relate
to strategic partners, collaborators and cooperation points in the
North, of course based on relations of equality and co-responsibility
in the true spirit of internationalism. We envision the work as con-
structive engagement of non-state armed groups in a comprehensive
range of fields and concerns affecting local communities, of which
addressing their human rights violations is only one. The engage-
ment is qualified as constructive, as opposed to destructive, as the
latter kind of engagement is what states are mainly undertaking in
their own approach to the problem.

The main need and challenge now is for an effective, viable and
sustainable international South–South network for this comprehen-
sive work. Our own particular attempt at this, the South–South Net-
work (SSN) for Non-State Armed Group Engagement (www.south-
southnetwork.com) started in 2005, has unfortunately floundered
and has not taken off mainly for lack of political, moral and funding
support for what may be an unappreciated, controversial or even
misunderstood area of work, as well due to certain organisational
weaknesses.

From an international law perspective, what are the main
changes needed to more effectively combat violations by NSAs?
The main changes required may be outlined on two levels which
might be referred to broadly as internal and external. We already just
mentioned the main change needed internally – breaking through on
an effective, viable and sustainable international South–South net-
work that can help comprehensively develop the work of construc-
tive engagement of non-state armed groups, including addressing
their human rights violations. Of course, the latter particular engage-
ment can and should also be taken up by human rights groups and
institutions in particular. The latter may be more disposed to crimi-
nal prosecution and other quasi-coercive or confrontational ap-

http://www.southsouthnetwork.com/


proaches, which are not mainly contemplated in constructive en-
gagement by dialogue and persuasion to positively influence such
armed groups.

But it is also with human rights groups and institutions where
some external work by advocates of NSA engagement/accountabili-
ty is needed for external changes. The main external change needed,
as far as human rights groups and institutions are concerned, is one
of attitude and/or orientation: a shift in the traditionalist human
rights paradigm that conceptually limits human rights violations to
state/state agent violations. For human rights groups and institutions
to introduce or mainstream the non-state actor angle into their work
on their particular human rights issue of concern like torture, even if
still mainly addressing state/state agent violations, would already be
a big step forward. The aforementioned breakthrough paradigm shift
should/would be followed or accompanied by a breakthrough in an-
other needed external change: developing at various levels what to-
gether might constitute a critical mass of appropriate and effective
mechanisms, instruments, tools, frameworks, approaches, tech-
niques and technology in seeking rebel accountability, including le-
gal but not limited to it, for human rights violations.

What are the legal options available to him? We can barely find wit-
nesses willing to testify. Who is responsible? A whole party organization
was involved. What are the levels of accountability? It was a complex hier-
archical set-up: there were onlookers, guards, interrogators, torturers, exe-
cutioners, decision-makers and party directives. Truth and justice are sim-
ply lost in the labyrinth.



Questions

1. The personnel of private security firms regularly engage in
armed hostilities with guerrillas, rebels and paramilitaries, very
often in occupied territory, as is the case with post-2003 Iraq. Do
these persons and the firms that hire them assume obligations
under IHL?
2. The World Bank Group facilitates loans to developing coun-
tries and countries facing illiquidity under condition of structur-
al adjustments which generally require severe austerity mea-
sures by the borrowing nation. These measures are known to re-
sult in the elimination of many socio-economic rights, such as
free education, welfare, pensions, health care and others. Who
is, or should be, responsible for the violation of these rights, if at
all?
3. International organisations do not assume human rights
obligations under treaty law, but there is nothing preventing
them from assuming said obligations as a matter of customary
international law. Discuss with regard to the practical consider-
ations of this statement.
4. There are at least two de facto states in the world today, Iraqi
Kurdistan and Somaliland. Although they are not formally ac-
knowledged as states they exercise functions and powers per-
taining to states. Are they to be classified as NSAs for the pur-
pose of attribution of human rights obligations, or are they to be
assimilated to states?147
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20.1 Introduction
This chapter is necessarily interrelated with the one concerning the right to
development, but also informs all other chapters in one way or another.
Globalisation is a topic that has been discussed from multiple perspectives,
including the freedom offered to private actors by which to generate non-
state sanctioned laws,1 its traversal of traditional barriers through advanced
technologies and communications and the fostering of better understanding
among cultures. Although there are positive connotations to the term, it is
generally viewed negatively because it is perceived as a process that was
created by the rich and powerful and one which brings little or no benefit to
the poor and vulnerable.

This chapter attempts very briefly to sketch the economic rationale un-
derpinning globalisation and explain in what manner its adherents envis-
aged a better world. Given that the subject matter is vast, the analysis is
limited to three spheres which either drive the processes of globalisation, or
upon which it produces a significant impact. We go on to explore the con-
cept of trade liberalisation and whether its application has the potential to
equitably distribute the financial benefits of a globalised marketplace. From
there, we shall discuss the liberalisation of agricultural commodities with a
view to ascertaining whether this is the right approach to food security in
the developing world. A very particular aspect of the economic globalisa-
tion agenda is the protection of innovators and their patents. The chapter
discusses the degree to which the protection of the intellectual property
rights pertaining to pharmaceutical companies inhibits the right to health
and in particular access to essential medicines for the impoverished. Intel-
lectual property protection is an integral part of trade liberalisation and it is
only natural that multinational corporations (MNCs) are eager to safeguard
the fruits of their research as well as benefit from the competitive advantage
of cheap labour offered by the plethora of poor nations vying for foreign
investment. Although increased refugee and immigrant flows are not neces-
sarily a cause of globalisation, they constitute an important dimension of
this phenomenon and in this chapter a significant part is devoted to an ex-
amination of the protection of refugees and migrants under international
law.

The chapter does not advocate that globalisation is inherently destruc-
tive or in conflict with human rights. Quite the contrary: trade liberalisation



has the potential to provide the much-needed financial resources to fulfil
states’ human rights obligations. None the less, the means by which globali-
sation is pursued is inherently at odds with fundamental human rights. Its
emphasis is on financial growth without any reference whatsoever to human
well-being. Overall profits are viewed as more important than food security,
equitable distribution of wealth and poverty reduction. Human rights play
no part at all in the ebb and flow of international trade, or at least in the in-
ception of this scheme, and it is for this reason that the United Nations (UN)
and other intergovernmental organisations have begun to underline the im-
portance of human rights linkages to trade.2 As a result, one of the central
ideas of globalisation, i.e. that governments, being ineffective actors, should
not interfere in trade and services, is being discredited on the ground that
privatisation of essential services (such as water, energy, education and pen-
sions) leads in fact to the privatisation and irrelevance of human rights – an
unacceptable outcome that is in stark conflict with the fundamental tenets of
human rights.3

20.2 The Origins and Nature of Globalisation

Although globalisation is generally viewed as a complex, unavoidable4 and
multi-layered phenomenon, in reality it is neither complex, global nor a
phenomenon. It is a wholly artificial construct that was purposely engi-
neered by a handful of states in order to pursue a particular economic agen-
da.5 Its theoretical underpinning is neo-liberal theory and particularly the
so-called Washington Consensus which posits that free, unregulated, mar-
kets and trade liberalisation is the only way to spur financial growth. As a
result, any governmental interference with market forces constitutes an im-
pediment to growth and by extension to the potential for human well-being.
This theory is largely discredited, not because increased trade and invest-
ment are inimical to human progress – quite the contrary; rather, it has been
aptly demonstrated that economic and financial growth does not necessarily
translate into human well-being, and nor is there any direct correlation be-
tween the two.6 Neo-liberalism assumes that because the competitive forces
inherent in markets drive competition and innovation to produce better and



cheaper products and services, citing as examples the progress of industri-
alised nations, this model should be encouraged worldwide, particularly in
developing nations. No doubt, inefficient and corrupt governments in the
developing world have failed to make any tangible gains from the nationali-
sation of their natural resources and other industries and have instead accu-
mulated significant debts. It was natural therefore for neo-liberal advocates
to maintain that besides trade and financial liberalisation, states should ac-
cept deregulation, privatisation, unhindered foreign direct investment (FDI)
and competitive exchange rates in order to attract foreign capital. They also
maintained that since the public sector generally tends to expand and be-
come inefficient, governments should be flexible and downsized and subject
to strict fiscal discipline.7

There are several deficiencies to this otherwise laudable agenda, most
of which will be explored in subsequent sections. It suffices to note at this
stage that none of the pursuits of neo-liberalism were directly geared to-
wards alleviating poverty and joblessness, universal health care or other so-
cial goals. Privatisation, one of the mantras of neo-liberalism, is a good ex-
ample. By way of illustration, although the privatisation of the health and
water sectors may render the provision of these public goods cost-effective
and efficient, private operators naturally deny them to those unable to afford
them; yet the right to health and water are fundamental rights whose provi-
sion is incumbent on the state. As a result, privatisation that is unregulated
and not subject to any social controls will be inclined towards deprivation
and discrimination between the vulnerable and the wealthy.8

Equally, many forms of FDI produce no benefit to host states, with
labour- unintensive industries being a prime example. The same is also true
of investments in respect of which the investor is free to repatriate all profits
without an obligation to re-invest in the host nation. Moreover, in a deregu-
lated environment where the sole interest of businesses is the maximisation
of profit and that of poor nations is the attraction of foreign capital, low
salaries and weak labour rights are viewed as a competitive advantage.
Thus, although foreign investors may not directly impose low wages or
poor working conditions on host states, in most cases they would naturally
favour those countries with the cheapest production costs for particular
manufacturing activities. It is often argued that FDI of this type at least pro-
vides employment opportunities, even if poorly paid, allowing poor people
to survive, albeit barely. This rationale, however, is antithetical to the UN



Development Programme’s (UNDP) assessment of human development,
which is premised on the existence of longevity, knowledge and decent liv-
ing standards.9 Furthermore, it is contrary to the pursuit of national financial
growth because poorly paid work does not contribute to the development of
skilled labour, innovation, introduction of new technologies and empower-
ment, nor can it generate and finance other secondary sectors of the
economy.

Two broad categories of globalisation are generally recognised. The
first is the engineered model briefly described in the preceding paragraphs,
which is centred around private profit maximisation, which we shall term
economic globalisation.10 The second is predicated on the advances in in-
formation and communications technologies which have resulted in the
shrinking of time and space, the disappearance of borders, increased inter-
action between people and the development of mutual values and norms.11

One dimension of this second category is so-called subaltern globalisation
(also known as globalisation from below) which is driven by those opposed
to the social injustices of economic globalisation, namely the marginalised
and the excluded, with an emphasis on the democratisation of decision-
making and the diffusion of power.12 This movement is sometimes, but
rather simplistically, referred to as anti-globalisation.

The paradox of economic globalisation is that it constitutes a policy by
which to curtail public power and replace the state with private action under
the banners of deregulation and privatisation. This is not merely a govern-
ment-shrinking exercise but an affirmation that it is not only states that hin-
der good governance, international trade and prosperity, but that private ac-
tors are better off self-regulating their respective spheres of professional ac-
tivity. Self-regulation may be achieved in the absence of formal laws (for
example, MNCs in their dealings with external stakeholders and host gov-
ernments) as well as in the process of implementing hard law (for example,
implementation of anti-money laundering regulations by the banking sec-
tor). In every case, the chief aim of self-regulation is to replace the state in
its public law-making function and pre-empt government action altogether.
Although this idea is attractive because it minimises transaction costs and
government bureaucracy, it also entails the privatisation of human rights
since states are essentially absolved from many of their human rights oblig-
ations. It also has an impact on the payment of taxes by the wealthy, which



in turn affects the enjoyment of socio-economic rights by the poor and the
middle classes.

A pervasive side effect of economic globalisation and trade liberalisa-
tion is the integration of capital and trading markets. This means, for exam-
ple, that agricultural and other commodities, such as sugar, grain and hydro-
carbons, are bought and sold around the world at prices subject to external
variables, such as global output in any particular year and artificial price
fluctuations by traders intended to increase their revenues. In short, goods
necessary for survival are subject to financial commodification. This is not
necessarily a negative outcome because produce which would otherwise be
bought cheaply can be traded at international prices, thus offering a higher
income to least developed countries (LDCs) than if the same produce were
traded locally. Attractive as this idea is, it is clearly not viable for small-
scale farmers, or for countries with poor institutional capacities and weak
trade deficits. This system does not allow individual producers or states to
negotiate the price of their commodities, unless their production constitutes
a significant bulk of global output. Given also that LDCs are by no means
major trading players in international markets, the prices of basic foods for
the sustenance of their people are dependent on the unregulated trading
practices of several banks and trading companies operating under huge
profits in the developed world.13 This constitutes not only an elimination of
economic sovereignty but an indirect denial of self-determination in respect
of a country’s natural resources. Consequently, if food production and trad-
ing are left to self-regulation alone, widespread poverty is the only natural
outcome.

20.3 Does The Existing Model of Trade
Liberalisation Promote Development and

Alleviate Poverty?
In the aftermath of World War II industrialised nations realised that if their
production levels were to increase they would have to export their goods to
even more countries in all continents. This ensured growth, investment in
research, technological superiority and ample employment opportunities.



The only problem was that although their products were competitive from a
manufacturing point of view, they were rendered non-competitive or unat-
tractive from a consumer standpoint the moment they entered the local mar-
ket of the importing nation. This was because of the imposition of tariffs,
which are essentially taxes on foreign goods entering a country and which
are directly payable to the government of that country.14 Quite clearly, tar-
iffs are discriminatory taxes on imported goods, the purpose of which is to
favour a domestic product over a foreign import. As a result, because the
domestic product is not subject to a tariff it is cheaper and thus more attrac-
tive than its foreign competitor. Low-income countries rely on tariffs not
only to support their domestic industries but also because they generate sig-
nificant income for the public purse. Yet if every country were to impose
tariffs in this manner or subsidise its domestic industries, few exports would
be financially viable and hence global production would significantly de-
crease and international trade would come to a standstill.

The only loser from tariff reduction/elimination seems to be the do-
mestic industry for which the protectionist effect of tariffs was originally
intended. Therefore, in order for developed countries to attract LDCs into
the post-1945 world trading system, which was predicated on trade liberali-
sation (i.e. tariff and quota-free trade), they recognised the need for protec-
tion of certain LDC industries until such time as they could effectively com-
pete with their foreign counterparts. This protectionism was hardly based on
charity, but was the concerted result of an LDC coalition within the UN
Conference on Trade and Development (UNCTAD), known as G77.15 Arti-
cle XVIII of the 1947 General Agreement on Tariffs and Trade (GATT)16

offered LDCs exemptions from their commitments in order to ‘grant the tar-
iff protection required for the establishment of a particular industry’. The
rationale was to promote certain industries through import substitution poli-
cies and thus restrict imports. In 1965, part IV of GATT, entitled ‘Trade and
Development’, went even further and focused on expanding LDC access to
the export markets of developed nations. The key to this expansion was the
principle of special and differential treatment, through which developed na-
tions were urged to make non-reciprocal tariff concessions to LDCs. As
laudable as this was, the largest portion of part IV was not binding. In the
1970s developed countries were allowed to grant preferential tariffs to im-
ports from LDCs, a system known as Generalised System of Preferences



(GSP), which constituted an exception to the most favoured nation (MFN)
principle, itself a cornerstone of GATT and later the World Trade Organiza-
tion (WTO).17 Many developed countries went on to adopt GSP pro-
grammes that extended preferential terms of trade to LDCs.18

These exceptional concessions to LDCs seem like an ideal way of in-
troducing them to the globalised trading system with a view to eventually
rendering them equal trading partners. The first preambular paragraph to the
1994 WTO Agreement19 even stresses that one of the principal goals of lib-
eralised trade is to raise living standards and secure full employment on the
basis of sustainable development. Although this echoes some of the essen-
tial underpinnings of the right to development, in fact the neo-liberal glob-
alised trading system did not envisage any real linkages between human
rights and trade, let alone the right to development. The application of the
GSP device is certainly illustrative of the benefits it provides in many cases
to developed nations and the subsequent harm it causes LDCs. GSP laws
and agreements, at least those originating from the European Union (EU)
and the USA, typically subject all the concessions offered to a range of con-
ditionalities, some of which are human rights-based.20 This is consistent
with the vociferous support by developed nations of non-trade issues in the
international trade agenda, particularly human rights, labour rights and en-
vironmental protection. LDCs have remained hostile to such linkages, for
good reason.

Under the theory of comparative advantage, two or more countries
with unequal industrial and financial development can still benefit from free
trade between themselves by concentrating on the production of goods for
which they enjoy the greatest comparative advantage, and import those
products in respect of which they do not enjoy an advantage. One of the
comparative advantages of LDCs is their availability of relatively cheap
labour, which means that certain products that do not require skilled labour,
particularly agricultural and textile-based, are cheaper to produce there.
This, however, leads to a sharp decrease in core (and other local) labour
standards, either because their implementation entails a high cost for the in-
vestor or because other nations have lowered theirs in an attempt to become
more attractive. This is known as the ‘race to the bottom’. Empirical studies
suggest an absence of a systematic relationship between a competitive ad-
vantage and diminished labour standards.21 Even so, although low wages



and poor labour conditions are not conducive to the full realisation of the
right to development, at the very least one would have imagined that in-
ternational trade liberalisation would allow cheaply made products to boost
the economies of LDCs and improve their people’s socio-economic status.
Alas, this has not proven to be the case. The USA has consistently main-
tained that poor labour conditions, assessed on the basis of standards em-
ployed in developed nations and which include minimum wages and hours
of work, justify the imposition of duties or trade sanctions against products
originating from LDCs, thus denying them their only comparative advan-
tage in US consumer markets.22 This constitutes a clear form of protection-
ism in favour of domestic products and calls on LDCs to apply labour stan-
dards that are wholly unrealistic with their level of development.23 Al-
though they may be applied unilaterally, the USA has been very consistent
in including employment standards in its free trade agreements with other
nations.24 The consequence of such measures is their immediate impact on
vulnerable populations. In Bangladesh, for example, the mere consideration
by the US Congress of banning products manufactured by child labour led
to the dismissal of female children in the textiles industry, many of whom
were forced into prostitution by destitute parents.25 Of course, we are not
advocating the perpetuation of Dickensian child labour in the developing
world. Rather, it is imperative that the issue be confronted holistically by
the entirety of the international community, not by the type of shock treat-
ment that is inherent in unilateral measures that produce such unintended
consequences.

GSPs themselves appear to be discriminatory and arbitrary on many
occasions, despite their intended goal of facilitating preferential LDC ac-
cess into the international trading arena. It is reported, for example, that US
domestic industries regularly lobby in favour of protectionist measures
against LDC imports,26 further aided by the fact that the executive’s assess-
ment of such measures is not subject to independent review.27 Another pro-
tectionist US measure is the denial of GSP status to those LDC products
that occupy a significant place in market percentage terms. Moreover, GSP
status is denied in respect of those LDC products that are crucial in terms of
their export capacity, such as agricultural goods, textiles and clothing, thus
rendering these preferences more or less redundant.28



It is thus evident that LDCs have been exposed to a liberalised global
trading system with little, or no, protection for the needs of their individual
development, a system which allows rich nations to manipulate the few
comparative advantages of LDCs while at the same time forcing them to
reduce tariffs and non-tariff barriers to foreign imports. Although there is no
doubt that international trade can benefit all countries, including LDCs, by
providing them with the requisite resources for raising the living standards
of their people and for meeting their human rights obligations, the impact of
trade liberalisation on poverty is necessarily very country specific.29 What
works for one country, especially a developed one, need not benefit another,
particularly given the heavy debt burden of LDCs, their exposure to in-
ternational financial markets and currency fluctuations, their dependency on
agriculture and thus lack of diversification, poor education and many other
problems.

The principal impediment to poverty alleviation and development in
the current scheme of international trade liberalisation is its focus on pro-
duction volume rather than human development. Its adherents wrongly ad-
vocate (or at best presuppose) that the former guarantees the latter. The
greatest empirical proof that this is a fallacy is the fact that even those few
countries that have seen a rapid growth to their trade output (for example,
India), with the exception of China,30 have made little progress in combat-
ing poverty overall. Other poor nations, especially those in Africa that re-
lied almost exclusively on agriculture have even found themselves worse-
off in terms of securing food for their people because their economies were
not suited to trade liberalisation. In the absence of a true human rights-
based approach to international trade none of the inherent pitfalls of liberal-
isation can be mitigated. Neo-liberalism is clearly inconsistent with the
right to development, and the existing tentative human rights linkages to
trade are not only inadequate but serve to mask the process of fragmenta-
tion between these two spheres, a development which is contrary to the hu-
man rights obligations of WTO member states. In 2016 the UN Independent
Expert on the promotion of a democratic and equitable international order,
Alfred de Zayas, issued a report31 that was notable for several reasons. The
report dismisses investor–state dispute settlement (ISDS) altogether and as-
sumes that awards are always in favour of investors. Despite what are main-
ly the failings of ISDS, empirical evidence does not corroborate the report’s



assertion, and in any event investor protection is and should be an important
dimension of international development law. The report does introduce the
concept of R2A – responsibility to act in the public interest, on the basis of
which all trade and investment treaties must be construed by tribunals and
states in accordance with human rights.32 The R2A idea is not in the least
radical and helps dismiss the existing fragmentation of the various legal
regimes (e.g. international trade, foreign investment and human rights). It
also reinforces an existing constitutional obligation for all states, as well as
a tool of human-centred treaty interpretation.

20.3.1 Liberalisation of Agriculture and its Impact on Food
Security

The effects of liberalised trade on agricultural products must be assessed
against global food security and individual well-being and not on whether
global output has in fact increased. In short, its measure of success should
reflect tangible benefits to an ever-increasing number of individual liveli-
hoods. If this is not found to be the case then the current system must be
deemed a failure. Let us look to numbers once again. In India 60 per cent of
the population lives off agriculture, whereas in Nepal the same activity is
carried out by a staggering 93 per cent of the population. This should be
contrasted with 2.7 per cent in the USA and 1.7 per cent in the United King-
dom (UK).33 Moreover, the vast majority of farmers in LDCs operate small-
scale farms, whether family-owned or leased, while at the same time depen-
dent family members usually have no other employment and are expected
to assist the principal bread winner. In contrast, few farms in the developed
world are independent, with large farming conglomerates controlling over-
all production and prices. The bigger a farming company becomes, the less
it is reliant on subsidies and the more it becomes able to affect the cost of
productivity globally. Even so, farming receives significant subsidies in the
USA and the EU.

Small-scale farmers require subsidies not only to stay in business, but
also in order to compete with their larger rivals who control the means of
production and distribution and can thus outprice them. As a result, other-
wise prohibited subsidies under the terms of the WTO’s trade liberalisation
are crucial for sustaining small-scale farming in LDCs, which remains by



far the principal economic activity of the poor. Small-scale farming subsi-
dies, however, are not only important because they provide employment,
but also because the agricultural output of small-scale farming in the devel-
oping world is consumed locally, which in turn contributes to food security.
If small-scale farmers could no longer afford the means to sow seeds and
harvest their fields they would be forced to abandon farming altogether,
thus leading to severe food shortages, which in turn would force the poor to
buy their staple food from non-local markets, the prices of which are pro-
hibitive. A similar outcome is guaranteed in situations where an LDC is ea-
ger to export its agricultural produce by reallocating land and resources
from domestic food production without first securing adequate food sup-
plies for its people.34

Non-governmental organisations (NGOs) correctly maintain that agri-
cultural trade liberalisation is injurious in respect of job and food security of
poor people in LDCs. Apart from the reasons already analysed, they add
that there is no guarantee that LDC exports will be accepted in developed
nations because of food safety and packaging requirements, which LDC
farmers cannot possibly meet. Moreover, because LDCs must admit high
levels of imports given that they are not allowed to set quota restrictions,
MNCs have been able to sell their surpluses to LDCs at prices below the
cost of production (dumping) at no loss, having maintained artificially high
prices in global markets in previous years.35 Finally, it is argued that real
profit from agricultural produce is made by a handful of MNCs which con-
trol global production and which are in receipt of generous subsidies by de-
veloped nations, a fact which not only renders LDC exports uncompetitive
abroad but also domestically.36

As a result, in the context of existing agricultural socio-economic rela-
tions, any benefits to LDCs from trade liberation – which is clearly asym-
metrical and one-sided – are outweighed by their potentially detrimental ef-
fects on job and food security. The potential of even the slightest price
volatility of staple commodities as a result of the uncontrolled and profit-
driven financialisation of commodity futures trading is devastating for those
who live at or below the poverty line.37 The right to food, as this has been
elaborated by the Committee on Economic, Social and Cultural Rights (CE-
SCR),38 must serve as the paramount criterion in any trading agenda con-
cerning agricultural production, and LDCs should not be encouraged to ex-



port their agricultural produce, or to dismantle small-scale farming, if they
have not first achieved sufficient food security for domestic consumption.
No one should be denied access to food on the basis of financial or other
criteria.



Case Study 20.1  Liberalisation of Zambia’s Maize Production

Until the early 1990s African governments typically controlled the
prices, distribution, processing and marketing of most staple agricul-
tural products, which was maize in the case of Zambia. The margin
of loss between state-mandated purchase prices and selling prices as
a result of the intervening marketing costs was offset by government
subsidies and low-interest loans to the state cooperatives that ran the
maize industry. The deficit quickly escalated and whereas in 1984
maize subsidies accounted for 5.5 per cent of the country’s budget,
by 1990 the figure had reached 13 per cent.1 It should be noted that
67 per cent of Zambia’s workforce is employed in small-scale agri-
culture, with 80 per cent of the country’s agricultural produce con-
sisting of maize. As a result of a heavy debt burden the government
of Zambia was effectively driven to partly liberalise its maize pro-
duction in 1990 with full liberalisation taking place in 1995.

Following liberalisation the price offered to producers declined
whereas the market price of maize in Zambia increased. Although
maize was the country’s staple food, due to now higher prices local
consumption naturally decreased among the rural, poor, population.
Empirical evidence suggests that although production levels have
increased, the emergence of a vibrant trading sector has been slow,
and small-scale farmers continue to be plagued by inadequate fi-
nance, storage and transportation facilities. At the same time those
unable to cope with the changes were driven out of the sector alto-
gether, which in conjunction with succeeding droughts, caused
widespread malnutrition and severe health problems, including a
surge in child mortality.2

1 A. Mwanaumo, W. A. Masters and P. V. Preckel, ‘A Spatial Analy-
sis of Maize Marketing Policy Reforms in Zambia’ (1997) 79 Amer-
ican Journal of Agricultural Economics 514, at 514–15.



2 See V. Seshamani, ‘The Impact of Market Liberalisation on Food
Security in Zambia’ (1998) 23 Food Policy 539.



Interview 20.1  The Director of Food First

(Eric Holt-Giménez)

Dr Eric Holt-Giménez is Executive Director of the Institute for Food
and Development Policy, otherwise known as ‘Food First’. The mis-
sion of Food First is to end the injustices that cause hunger.

What would a fair, poverty-alleviation targeted international
trade policy look like?
The main challenge to a fair international trade policy for poverty
alleviation is to protect and improve the conditions of the 2 billion
resource-poor, smallholder and subsistence farmers. The right to
protect national markets from international dumping and to maintain
local grain reserves (to protect against price volatility), needs to be a
structural part of this policy. This probably implies taking agricul-
ture out of the WTO and most of the bilateral free trade agreements.
Tight regulation of foreign investment (trade in capital and capital
goods) to protect rural communities from recent trends in land grab-
bing is also important.

What are the principal reasons, or actors, hindering developed
states from adopting trade policies that ensure a dignified life
for all people of the world?
For over two decades the trade policies of the USA and Europe have
been driven by overproduction and cheap grain that is ultimately
dumped abroad. The main winners in this strategy have been the in-
ternational grain companies that bought grain at a deflated price.
Now, grain prices are high and subject to extreme price swings. The
oligopolies controlling the flow of grain and speculators in commod-
ity investment funds (CIFs) have a financial stake in this volatility.
These actors, land speculators and the seed and input monopolies
now attempting to break into the markets at the ‘base of the
pyramid’ are the main obstacles to a dignified life for the poorest of
the poor. Global, unregulated markets and monopolies are incapable



of resolving these problems – on the contrary they have brought
them on.

In terms of actual finances and global resources, is it feasible to
expect that the entirety of the world’s population can enjoy a
decent standard of living and eliminate poverty altogether?
The world already produces enough food to feed ten billion people.
The problem is that over 40 per cent of the grain produced is con-
verted into fuel or meat. We have the resources to eliminate poverty
and hunger, but not the political will to control the markets and mo-
nopolies that produce poverty. Most of the billion hungry people in
the world are resource-poor subsistence farmers. Sustainable rural
livelihoods based on a fair social wage (health education and wel-
fare), access to basic resources (like land, water, health services and
education) and support to develop sustainable forms of agriculture
will lay the basis for the rural and urban elimination of poverty and
hunger.

Please provide a practical illustration of the relevance of human
rights in designing a trade agenda.
The right to food is a human right and should be justiciably recog-
nised in trade policy. Any trade policies that impede a person’s right
to food, such as dumping, land-grabbing investments, genetic conta-
mination or international hoarding and speculation should be heavi-
ly sanctioned.

20.4 How Intellectual Property Rights Hinder
Access to Essential Medicines for the Poorest

One of the neo-liberal assumptions was that the liberalisation of trade
would ultimately reduce costs related to bureaucracy, transactions and pro-
duction. Moreover, because this process was calculated to distribute income
to even greater masses of people as a result of new employment opportuni-
ties, it was thought that health care and medicines would become cheaper



by reason of user volume alone. However, equitable income distribution
from the fruits of trade liberalisation failed to materialise, and to make
things worse LDCs were further burdened with heavy external debts which
they were forced to service at the expense of economic, social and cultural
rights, including universal health care. An additional obstacle in realising
the right to health, particularly accessibility to affordable medicines, is the
commercial value afforded to pharmaceutical patents over and above their
potential to save lives. No doubt, the regime of intellectual property (IP),
including patents, serves to incentivise innovators investing time and mon-
ey on new discoveries by protecting their work against usurpers. Were it not
for the benefits of IP protection, pharmaceutical companies investing bil-
lions of dollars into drug research would be exposed to parallel production
by generic drug manufacturers once the drug went into circulation. As a re-
sult, the general application of IP law in the field of pharmaceuticals is to
reward innovation by providing a commercial head start to the innovator
with a view to cementing his position in the market, recouping research and
manufacturing costs and making a profit. This IP regime, however, is clear-
ly in conflict with the right of access to affordable medicines because phar-
maceutical companies are naturally unwilling to slash their prices for the
poor and the vulnerable, let alone allow generic manufacturers to produce
and sell at low cost.39 The CESCR has called on states to prevent unreason-
ably high medicine costs resulting from the protection of IP, emphasising
that products should be denied patentability where ‘commercialisation
would jeopardise the full realisation’ of other rights, particularly the right to
health and adequate standard of living.40

Poor countries facing health epidemics are unable to pay the high
prices demanded by pharmaceutical companies and thus desire the freedom
to produce these drugs themselves.41 The South African case study is in-
structive. In response to the country’s HIV/AIDS epidemic a law was
adopted that allowed the health minister to curtail the patent rights of phar-
maceutical MNCs through parallel imports and compulsory licences.42 Par-
allel imports refers to patented drugs already in circulation elsewhere and
which are imported (at lower prices) without the patent-holder’s consent,
whereas compulsory licences allow generic manufacturers to cheaply pro-
duce a drug without the patent-holder’s approval and in violation of his IP
rights. Although both of these exceptions to the rights of patent-holders43



clearly offend his or her rights, they are exceptionally permitted under arti-
cle 8(1) of the WTO Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS Agreement)44 in order to ‘protect public health and
nutrition’, among other things.45 As a result, cheap anti-retroviral drugs
were produced or imported and distributed free of charge to those who
could not afford them. A group of thirty-nine pharmaceutical MNCs com-
menced legal proceedings for the violation of their IP rights. The govern-
ment responded that it was under a constitutional duty to protect the health
of its citizens.46 It should be stated that although the case was settled
through the adoption of a joint understanding between the USA and South
Africa, for a while the US government partially withheld its GSP treatment
of South Africa.47

Despite strong opposition from developed nations and part of the in-
dustry itself, it seems quite settled, as a result of the Doha Declaration and
the TRIPS Agreement, that poor nations may validly substitute patented
drugs with cheap generics in order to tackle acute health crises.48 This view
was further cemented in December 2005 by the General Council of the
WTO.49 Even so, some commentators point to attempts by certain countries
to frustrate the Doha Declaration in practice, particularly through the prolif-
eration of free trade agreements. These inhibit the use of TRIPS flexibilities
by developing nations and impose on them high standards of IP protection,
thus effectively precluding the manufacture or import of cheap generic
drugs.50 Recently, in response to Swiss trade agreements with LDCs that
effectively negated the right to generic drugs guaranteed by the Doha Dec-
laration, the CESCR admonished Switzerland to ‘take into account its part-
ner countries’ obligations when negotiating and concluding trade and in-
vestment agreements [and] undertake an impact assessment to determine
the possible consequences of its foreign trade policies and agreements on
the enjoyment by the population of the state party’s partner countries of
their economic, social and cultural rights’.51



Case Study 20.2  Biopiracy and the Mayocoba Bean

Mayocoba beans had been grown in Mexico for centuries and con-
stituted a staple food for millions. Naturally, no Mexican farmer or
the country’s government ever thought of patenting what nature
bountifully gave to the land. In 1994 a US national, Larry Proctor,
purchased a bag of mayocoba beans in Mexico and planted them in
his farm in Colorado, allowing them to self-pollinate. Of those
grown he selected yellow beans from several generations, which he
proceeded to name Enola (after his wife) and within two years he
filed for an exclusive monopoly patent in the USA. Despite the fact
that Proctor had not invented the bean itself nor engineered the vari-
ety he was granted the patent, which gave him the right to exclusive-
ly use the bean for twenty years! Once his patent was in place he
brought suits against several Mexican companies on the ground that
they were in violation of his IP rights. Had Proctor moved for a
worldwide patent on ‘Enola’, indigenous Mexican farmers would
not have been able even to cultivate this indigenous crop variety in
their own country. With respect to those exporting the bean to the
USA, however, Proctor demanded (and received) a royalty of 6
cents per pound, irrespective of whether the grower/importer was
indigenous. Not surprisingly, Mexican exports dropped as much as
90 per cent, causing significant financial loss to thousands of Mexi-
can farmers.

The case would have received little attention had it not been for
the civil society organisation International Centre for Tropical Agri-
culture (CIAT), which challenged the validity of the patent before
US courts. The US Federal Court of Appeals ultimately affirmed the
invalidity of the patent.1 Even so, this tip-of-the-iceberg case is par-
adigmatic of law’s manipulation by the rich against the destitute,
and usurpation for purely financial gain of traditional knowledge.2

Notes



1 In re Pod-Ners LLC (US) (2009).

2 M. V. Gubarev, ‘Misappropriation and Patenting of Traditional
Ethnobotanical Knowledge and Genetic Resources’ (2012) 8 Jour-
nal of Food Law and Policy 65.

20.5 The Mclibel Case: Sales Globalisation and Its
Impact on Rights

For the practical application of this closing chapter we could have chosen a
case study closely associated with one of the themes explored in the preced-
ing sections. None the less, we opted for something that on the surface only
tangentially deals with the issues arising in the globalisation debate and
which could also feature in the chapter dealing with non-state actors. In that
chapter (Chapter 19) it was demonstrated that MNCs possess the privilege
to choose where they will manufacture their products, with nations, espe-
cially poor ones, offering a plethora of incentives in order to secure much-
needed capital investment. Whereas human rights-related globalisation is
typically associated with the manufacturing and outsourcing dimension of
MNC operations (i.e. low wages, poor labour conditions, corruption, envi-
ronmental degradation, etc.), little attention has been paid to their sales ca-
pacity. This is because of the much-hailed assumption that sales are deter-
mined by market forces and consumer choice. It is therefore considered ax-
iomatic that no one in their right mind would purchase an inferior product at
a high price, especially when better and cheaper products are on offer. This
assumption is logical but not always practical, because it fails to appreciate
the immense power of advertising, the impact of media, the vastness of in-
formation and the pace of urban life which leave little, if any, time for in-
formed consent on consumer choices.52 In very simple terms, I would not
buy a sweater in the knowledge that the seller or manufacturer had forced a



five-year-old to knit it without pay or food. However, I would have few hes-
itations about eating a hamburger during a hungry lunch break if the seller’s
advertising campaign sheltered and cushioned me from information about
cruelty to animals, low staff wages, the unhealthy nature of the food, the de-
liberate targeting of children as future consumers and the company’s nega-
tive environmental impact.

The McLibel case is instructive of the way in which MNCs have as-
sumed the mantle of making consumer choices for the public and globalised
their products under the guise of ‘culture’. In 1986 a little-known NGO,
London Greenpeace, not to be confused with Greenpeace International, dis-
tributed a pamphlet entitled What’s Wrong with McDonald’s: Everything
They Don’t Want you to Know. Although this was a relatively small cam-
paign, well before the internet era, with the aim of educating the public on
the methods of the company’s food production, the products’ health hazards
and the company’s poor animal welfare, environmental and labour record, it
caused McDonald’s some concern. The NGO was infiltrated for a period of
about eighteen months by persons covertly working for the corporate giant
and pretending to support the NGO’s original cause. In fact, McDonald’s
had employed two separate teams of informants, none of whom were aware
of the others’ existence! Once the informants had gathered ample material,
some of which was outright stolen from the NGO’s premises, the McDon-
ald’s legal team put together a case against five members of London Green-
peace, charging them with libel. McDonald’s naturally assumed that the de-
fendants would be an easy target, since prior to this litigation it had threat-
ened major newspapers, broadcasting corporations and other smaller media
outlets (including a student newspaper) with libel suits, all of which result-
ed in settlements and public apologies. In fact, under threat of action three
of the original NGO defendants offered an apology, but Helen Steel and
David Morris refused to cave in.

During the first hearing before the High Court the trial was clearly un-
fair.53 The defendants were denied legal aid even though they were relative-
ly poor, whereas McDonald’s employed a large team of top lawyers. More-
over, under English law the burden of proof in libel cases at the time rested
on the defendants, not on the plaintiffs. If that was not enough, at trial the
judge somehow managed to determine that the issues in the case were too
complex for lay jury members to comprehend (David Morris was a postman
and Helen Steel a gardener, it should be noted) and so instructed that the



case be heard by a single judge rather than a jury. Although the pair re-
ceived some free legal advice from a human rights barrister, they defended
themselves through the course of examinations and cross-examinations that
lasted well over a year and on a daily basis. It is illustrative that at some
point Morris was so worn out that her doctor prescribed some respite, which
the court refused to provide! A year into proceedings McDonald’s ap-
proached the pair for a settlement, having realised that Morris and Steel had
nothing to lose personally and that the case had attracted serious negative
media attention for the corporation. The trial and its outcome54 ultimately
turned out to be less important for the campaigners, as the publicity which
attracted the proceedings was a public relations disaster for the corporation
and provided the general public with a new awareness about the health risks
associated with fast food. It also brought to light the atrocious means of
production and advertisement. Ultimately, the process dragged on for an ex-
traordinary nine years and six months, with the trial alone lasting two and a
half years.

One of the important issues that emerged from the campaign through
the course of the proceedings was that mega-corporations such as McDon-
ald’s were using the power of advertising to ‘exploit’ children’s vulnerabili-
ties. Advertising tried to portray the company’s food as being nutritious,
which is completely antithetical to what it really is. In equal measure, the
company sought to groom younger generations into an addictive fast-food
lifestyle knowing full well its hazardous health effects. This lifestyle is the
product of a sales globalisation which MNCs are able to endorse worldwide
with little hindrance, especially if no critical voices are raised. Defamation
laws such as those of the UK are assisting them in their cause. The McLibel
case demonstrates that negative rights-related sales globalisation may be
overcome by active campaigning even against one of the biggest corporate
giants. As Morris and Steel aptly put it: ‘Who said ordinary people can’t
change the world?’55



Questions

1. Is it at all possible to reconcile neo-liberal economic theories
with the right to development?
2. The projected benefits to poverty alleviation promised by
trade liberalisation are to a large degree predicated on the com-
parative advantages of even the poorest nations. What obstacles
have developed nations posed to the comparative advantages of
their developing counterparts?
3. It is not in the interests of developing nations to liberalise
their agricultural sectors. Explain what the vulnerable and poor
therein can expect to lose from this process and discuss the ben-
efits that may accrue from public investment in small-scale
farming.
4. Should trade liberalisation encompass the staple foods pro-
duced and consumed in developing countries? Explain.
5. The patent flexibilities of TRIPS have been extended by the
Doha Declaration until 2016. What strategies would you recom-
mend so that pharmaceutical companies can maintain their in-
centive for innovation through profit, while at the same time of-
fering cheap drugs to those who need them most but cannot af-
ford them?
6. Surely the proliferation of low-skilled jobs in poor nations is
welcome because they spur growth, reduce unemployment and
cater for large segments of the population, which is in any event
unskilled. Low salaries are better than no salaries and poor
labour conditions are a small price to pay. Do you agree?
Discuss.
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