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This text is designed to provide a clear explanation of the English legal system and how
it works in practice today. As ever, the legal system and its operation are currently the
subject of heated public debate, and we hope that the material here will allow you to
enter into some of that debate and develop your own views as to how the system should
develop.

One of our priorities in writing this text has been to explain the material clearly, so
that it is easy to understand, without lowering the quality of the content. Too often, law
is avoided as a difficult subject, when the real difficulty is the vocabulary and style of
legal textbooks. For that reason, we have aimed to use ‘plain English’ as far as possible,
and explain the more complex legal terminology where it arises. There is also a glossary
of difficult words at the back of the text. In addition, chapters are structured so that
material is in a systematic order for the purposes of both learning and revision, and clear
subheadings make specific points easy to locate.

Although we hope that many readers will use this text to satisfy a general interest
in law and the legal system, we recognise that the majority will be those who have to
sit an examination on the subject. Therefore, each chapter features typical examination
questions, with detailed guidance on answering them, using the material in the text.
This is obviously useful at revision time, but we recommend that when first reading
the text, you take the opportunity offered by the questions sections to think through the
material that you have just read and look at it from different angles. This will help
you both understand and remember it. You will also find a section at the end of the text
which gives useful general advice on answering examination questions on the English
legal system.

This text is part of a series that has been written by the same authors. The other texts
in the series are Criminal Law, Contract Law and Tort Law.

We have endeavoured to state the law as at 1 January 2016.

Catherine Elliott and Frances Quinn
London, 2016
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In order to understand the table of cases and the reference to cases in this text generally,
you need to know about the naming of cases, law reports and case references.

Each legal case that is taken to court is given a name. The name of the case is usually
based on the family name of the parties involved. Where there are more than two parties
on each side, the case name tends to be shortened to just include one name for each
side. In essays, the name of the case should normally be put into italics or underlined,
though in this text we have chosen to put them in bold. The exact case names in civil law
and criminal law are slightly different so we will consider each in turn.

[ Criminal law case names

If Ms Smith steals Mr Brown’s car, then a criminal action is likely to be brought by the
state against her. The written name of the case would then be R v Smith. The letter ‘R’
stands for the Latin Rex (King) or Regina (Queen) depending on whether there was a
king or queen on the throne at the time of the decision. Sometimes the full Latin terms
are used rather than the simple abbreviation R, so that the case R v Smith if brought
in 2004 while Queen Elizabeth is on the throne could also be called Regina v Smith.
The idea is that the action is ultimately being brought by the state against Ms Smith.

The v’ separating the two parties’ names is short for ‘versus’, in the same way as
one might write Nottingham Forest Football Club v Arsenal Football Club when the
two teams are going to play a match against each other. When speaking, instead of saying
‘R versus Smith’ one should really say ‘The Crown against Smith’.

If Ms Smith is only 13, and therefore still a minor, the courts cannot reveal the identity
of the child to the public and therefore the case will be referred to by her initial rather
than her full name: Rv S.

Occasionally, criminal prosecutions are brought by the Government’s law officers.
If an action was brought by the Attorney General against Ms Smith it would be called
AG v Smith. If it was brought by the Director of Public Prosecutions it would be called
DPP v Smith. Should the state fail to bring an action at all, Mr Brown might choose to
bring a private prosecution himself and the case would then be called Brown v Smith.



Cases, law reports and case references: a guide

Civil law case names

In civil law, if Mr Brown is in a neighbour dispute with Ms Smith and decides to bring
an action against Ms Smith, the name of the case will be Brown v Smith. This is orally
expressed as ‘Brown and Smith’, rather than ‘Brown versus Smith’. At the original trial,
the first name used is the name of the person bringing the action (the claimant) and the
second name used is that of the defendant. If there is an appeal against the original
decision, then the first name will usually be the name of the appellant and the second
name that of the respondent, though there are some exceptions to this.

In civil law, the state can have an interest in what are described as judicial review
cases. For example, Mr Brown may be unhappy with his local council, Hardfordshire
City Council, for failing to take action against his neighbour. He may bring an action
against the Council and the action would be called R v Hardfordshire City Council,
ex parte Brown.

In certain family and property actions, a slightly different format may be used. For
example, if Ms Smith’s child, James Smith, is out of control and needs to be taken into
care, a resulting legal action might be called Re Smith or In re Smith. ‘Re’ is Latin and
simply means ‘in the matter of or ‘concerning’. So the name Re Smith really means ‘in
the matter of James Smith’.

As with civil cases, there is sometimes a need to prevent the public from knowing
the name of the parties, particularly where children are involved. The initials of the child
are then used rather than his or her full name. So the above case might be called Re S
rather than Re Smith to protect James.

The Law Reports

Because some cases lay down important legal principles, over 2,000 each year are
published in law reports. Some of these law reports date back over 700 years. Perhaps
the most respected series of law reports are those called The Law Reports, because
before publication the report of each case included in them is checked for accuracy by
the judge who tried it. It is this series that should be cited before a court in preference
to any other. The series is divided into several sub-series depending on the court which
heard the case, as follows:

Appeal Cases (containing decisions of the Court of Appeal, the former House of Lords,
the Supreme Court and the Privy Council).

Chancery Division (decisions of the Chancery Division of the High Court and their
appeals to the Court of Appeal).

Family Division (decisions of the Family Division of the High Court and their appeals
to the Court of Appeal).

Queen’s Bench (decisions of the Queen’s Bench Division of the High Court and their
appeals to the Court of Appeal).
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Cases, law reports and case references: a guide

Neutral citation

Following the Practice Direction (Judgments: Form and Citation), a system of neutral
citation was introduced in 2001 in the Court of Appeal and the High Court. This form
of citation was introduced to facilitate reference to cases reported on the internet and
in CD-ROM:s. Unlike reports in books, these reports do not have fixed page numbers and
volumes. A unique number is now given to each approved judgment and the paragraphs
in each judgment are numbered. The system of neutral citation is as follows:

Civil Division of the Court of Appeal: [2004] EWCA Civ 1, 2, 3, etc.
Criminal Division of the Court of Appeal: [2004] EWCA Crim 1, 2, 3, etc.
Administrative Court: [2004] EWHC Admin 1, 2, 3, etc.

The letters ‘EW’ stand for England and Wales. For example, if Brown v Smith is the
fifth numbered judgment of 2004 in the Civil Division of the Court of Appeal, it would be
cited: Brown v Smith [2004] EWCA Civ 5. If you wished to refer to the fourth paragraph
of the judgment, the correct citation is [2004] EWCA Civ 5 at [4]. The neutral citation
must always be used on at least one occasion when the judgment is cited before a court.

Case reference

Each case is given a reference(s) to explain exactly where it can be found in a law
report(s). This reference consists of a series of letters and numbers that follow the case
name. The pattern of this reference varies depending on the law report being referred to.
The usual format is to follow the name of the case by:

A year Where the date reference tells you the year in which the case was decided,
the date is normally enclosed in round brackets (often where the reference includes a
volume number). If the date is the year in which the case is reported, it is given in square
brackets. The most common law reports tend to use square brackets.

A volume number Not all law reports have a volume number; sometimes they simply
identify their volumes by year.

The law report abbreviation Each series of law reports has an abbreviation for its
title so that the whole name does not need to be written out in full. The main law reports
and their abbreviations are as follows:

All England Law Reports (All ER)

Appeal Cases (AC)
Chancery Division (Ch D)
Criminal Appeal Reports (CrAppR)
Family Division (Fam)
King’s Bench Division (KB)

Queen’s Bench Division (QB)
Weekly Law Reports (WLR)



Cases, law reports and case references: a guide

A page number This is the page at which the report of the case commences. For
example, Cozens v Brutus [1973] AC 854 means that the case was reported in the
Appeal Cases law report in 1973 at page 854; DPP v Hawkins [1988] 1 WLR 1166
means that the case was reported in the first volume of the Weekly Law Reports of
1988 at page 1166; and R v Angel (1968) 52 Cr App R 280 means that the case was
reported in the 52nd volume of the Criminal Appeal Reports at page 280.

These references can be used to go to find and read the case in a law library which
stocks the relevant law reports. This is important as a textbook can only provide a
summary of the case and has no legal status in itself — it is the actual case which contains
the law.

Where a case has been decided after the Practice Direction of 2001 introducing
neutral citations for the Court of Appeal and Administrative Court, the neutral citation
will appear in front of the law report citation. For example: Brown v Smith [2004]
EWCA Civ 5, [2004] QB 432, [2004] 3 All ER 21.
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Introduction

This introduction discusses three key characteristics of the
unwritten constitution of the United Kingdom:

e the principle that too much power should not be invested
in the hands of a single person or body (known as the
separation of powers);

e the supremacy of Parliament; and

e the rule of law, which means that the state should govern
according to agreed rules.
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Introduction

The legal system in context

This book examines the legal system of England and Wales, looking at how our law is made
and applied. To understand the legal system, however, you first need to know something
about the context in which this legal system is operating: the constitution. A constitution
is a set of rules which details a country’s system of government; in most cases it will be a
written document, but in some countries, including Britain, the constitution cannot be
found written down in one document, and is known as an unwritten constitution.

Constitutions essentially set out broad principles concerning who makes law and how,
and allocate power between the main institutions of the state — Government, Parliament
and the judiciary. They may also indicate the basic values on which the country should
expect to be governed, such as the idea that citizens should not be punished unless they
have broken the law, or that certain rights and freedoms should be guaranteed, and the
state prevented from overriding them.

The unwritten constitution

Britain is very unusual in not having a written constitution — every other Western democracy
has one. In many cases, the document was written after a major political change, such as a
revolution or securing independence from a colonial power. The fact that the British consti-
tution is not to be found in a specific document does not mean that we do not have a consti-
tution: if a country has rules about who holds the power to govern, what they can and
cannot do with that power, and how that power is to be passed on or transferred, it has a
constitution, even though there is no single constitutional document. In our constitution, for
example, it is established that the Government is formed by the political party which wins a
general election, and that power is transferred from that party when they lose an election.

Having said that, the exact details of some areas of our constitution are subject to
debate. This is because its sources include not only Acts of Parliament and judicial deci-
sions, which are of course written down (although not together in one document), but
also what are known as conventions. Conventions are not law, but are long-established
traditions which tend to be followed, not because there would be any legal sanction if
they were not, but because they have simply become the right way to behave. In this
respect they are a bit like the kind of social rules that most people follow — for example,
it is not against the law to pick your nose in public, but doing so usually invites social
disapproval, so we generally avoid it. In the same way, failing to observe a constitutional
convention is not against the law, but provokes so much political disapproval that con-
ventions generally are followed, and most people concerned would see them as binding.
Some well-established examples of conventions are that the Queen does not refuse to
give her consent to Acts of Parliament; judges do not undertake activities associated
with a political party; and the Speaker of the House of Commons does his or her job
impartially, despite being a member of one of the parties represented in the House.

Because conventions are not law, they are not enforced by the courts; but someone
who has broken a convention may end up being forced to resign as a result of the dis-
approval it causes.

Three basic principles underlying the British constitution are the separation of powers,
the supremacy of Parliament and the rule of law.



The unwritten constitution

The separation of powers

One of the fundamental principles underlying our constitution is that of the separation of
powers. According to this principle, developed by the eighteenth-century French philo-
sopher, Montesquieu (1989), all state power can be divided into three types: executive,
legislative and judicial. The executive represents what we would call the Government and
its servants, such as the police and civil servants; the legislative power is Parliament;
and judicial authority is exercised by the judges.

The basis of Montesquieu’s theory was that these three types of power should not be
concentrated in the hands of one person or group, since this would give them absolute
control, with no one to check that the power was exercised for the good of the country.
Instead, Montesquieu argued, each type of power should be exercised by a different
body, so that they can each keep an eye on the activities of the other and make sure that
they do not behave unacceptably.

Montesquieu believed that England, at the time when he was writing, was an excellent
example of this principle being applied in practice. Whether that was true even then is
debatable, and there are certainly areas of weakness now, as we shall see in later chapters.

The supremacy of Parliament

A second fundamental principle of our constitution has traditionally been the supremacy
of Parliament (also called parliamentary sovereignty). This means that Parliament is the
highest source of English law; so long as a law has been passed according to the rules of
parliamentary procedure, it must be applied by the courts. The legal philosopher, Dicey
(1982), famously explained that according to the principle of parliamentary sovereignty
Parliament has ‘under the English Constitution, the right to make or unmake any law
whatever; and, further, that no person or body is recognised by the law of England as
having a right to override or set aside the legislation of Parliament’. So if, for example,
Parliament had passed a law stating that all newborn boys had to be killed, or that all dog
owners had to keep a cat as well, there might well be an enormous public outcry, but the
laws would still be valid and the courts would, in theory at least, be obliged to uphold
them. The reasoning behind this approach is that Parliament, unlike the judiciary, is
democratically elected, and therefore ought to have the upper hand when making the
laws that every citizen has to live by.

This approach is unusual in democratic countries. Most comparable nations have what
is known as a Bill of Rights. This is a statement of the basic rights which citizens can expect
to have protected from state interference; it may form part of a written constitution, or be
a separate document. In many countries, the job of a Bill of Rights is done by incorporating
into national law the European Convention on Human Rights, an international Treaty
which was agreed after the Second World War, and seeks to protect basic human rights
such as freedom of expression, of religion and of movement. A Bill of Rights takes pre-
cedence over other laws and the courts are able to refuse to apply legislation which
infringes any of the rights protected by it.

Although Britain is one of the original signatories of the European Convention on
Human Rights, for many years it was not incorporated into English law. Parliament has
now passed the Human Rights Act 1998, which came into force in October 2000. This Act
at last incorporates the Convention into domestic law, but it does not give the Convention
superiority over English law. It requires that, wherever possible, legislation should be
interpreted in line with the principles of the Convention, but it does not allow the courts

3



4

Introduction

to override statutes that are incompatible with it, nor does it prevent Parliament from
making laws that are in conflict with it.

Section 19 of the Act requires that when new legislation is made, a Government Minister
must make a statement before the second reading of the Bill in Parliament, saying either
that in their view the provisions of the Bill are compatible with the Convention or that, even
if they are not, the Government wishes to proceed with the Bill anyway. Although the impli-
cation is obviously that, in most cases, Ministers will be able to say that a Bill conforms with
the Convention, the Act’s provision for the alternative statement confirms that parliamen-
tary supremacy is not intended to be overridden. The Act does make one impact on parlia-
mentary supremacy, though a small one: s. 10 allows a Minister of the Crown to amend by
order any Act which has been found by the courts to be incompatible with the Convention,
whereas normally an Act of Parliament could only be changed by another Act. However,
there is no obligation to do this and a piece of legislation which has been found to be incom-
patible with the Convention would remain valid if the Government chose not to amend it.

By contrast, a definite erosion of parliamentary supremacy has been brought about by
Britain’s membership of the European Union (EU). The EU can only make laws concerning
particular subject areas, but in those areas, its law must take precedence over laws made by
Parliament, and in this respect Parliament is no longer, strictly speaking, the supreme source
of law in the UK. In areas of law not covered by the EU, however, Parliament remains
supreme. The European Union Act 2011 seeks to make it clear that ultimate authority
remains with Parliament (for further discussion of this issue please see pp. 110-12).

An interesting and unusual view of the present constitutional position has been put
forward by John Laws (1998), writing in the academic journal Public Law. He suggests that,
even without a Bill of Rights, it can be argued that Parliament is not quite so all-powerful
as traditional constitutional doctrine would suggest. His point is that Parliament draws its
power from the fact that it is democratically elected: we accept its authority to make law
because we all have a say in who makes up Parliament. Therefore, says Laws J, it must
follow that Parliament’s power is restricted to making laws which are consistent with
democracy, and with the idea that if we are all entitled to a vote, we must also be entitled
to a certain minimum level of treatment. That would mean that our example of a law that
all newborn boys had to be killed, which would clearly conflict with this entitlement, might
actually be beyond Parliament’s law-making powers and, according to Laws J, the courts,
therefore, would be constitutionally entitled to refuse to uphold it. This view has not been
tested by the courts, but it certainly provides an interesting contribution to the debate.

In 1998, some important constitutional changes were made which passed some of the
powers of the Westminster Parliament to new bodies in Scotland and Northern Ireland.
The new Scottish Parliament, created by the Scotland Act 1998, can make laws affecting
Scotland only, on many important areas, including health, education, local government,
criminal justice, food standards and agriculture, though legislation on foreign affairs,
defence, national security, trade and industry and a number of other areas will still be
made for the whole of the UK by the Westminster Parliament. In September 2014 a
referendum was held in Scotland, asking its populace whether they would want to remain
part of the UK or declare independence. Following a vote to remain part of the UK, further
powers were promised to the Scottish Parliament, including full control over taxation.
The Northern Ireland Act 1998 similarly gives the Northern Ireland Assembly power to
make legislation for Northern Ireland in some areas, though again, foreign policy, defence
and certain other areas are still to be covered by Westminster.
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In the same year, the Government of Wales Act established a new body for Wales, the
Welsh Assembly but, unlike the other two bodies, the Welsh Assembly has only limited
powers to make primary legislation; legislation made in Westminster will continue
to cover Wales. However, the Welsh Assembly is able to make what is called delegated
legislation (discussed in Chapter 4).

The rule of law

The third basic principle of our constitution is known as the rule of law. It is developed
from the writings of the nineteenth-century writer Dicey. According to Dicey, the rule of
law had three elements. First, that there should be no sanction without breach, meaning
that nobody should be punished by the state unless they had broken a law. Secondly, that
one law should govern everyone, including both ordinary citizens and state officials.
Thirdly, that the rights of the individual were not secured by a written constitution, but
by the decisions of judges in ordinary law.

The real importance of the rule of law today lies in the basic idea underlying all three
of Dicey’s points (but especially the first) that the state should use its power according
to agreed rules, and not arbitrarily. The issue has arisen frequently in the context of the
state’s response to terrorism. For example, opposition to an alleged shoot to kill policy
by the armed forces in Northern Ireland against suspected terrorists was based on the
principle that suspected criminals should be fairly tried, according to the law, and punished
only if convicted.

The pressure group JUSTICE issued a manifesto for the rule of law in 2007. This
suggests that the rule of law can be broken down into a set of values that governments
should accept as matters of constitutional principle which should not be breached.
Thus JUSTICE suggests that under the rule of law, governments should:

adhere to international standards of human rights;

uphold the independence of judges and the legal profession;

protect the right to a fair trial and due process;

champion equality before the law;

ensure access to justice;

accept rigorous powers of scrutiny by the legislature;

ensure that greater cooperation between governments within Europe is matched by
increased rights for citizens.

A practice that has recently come to light which appears to breach the rule of law
is that of ‘extraordinary rendition’. This describes the kidnapping of people by state
representatives and their subsequent detention, without recourse to established legal
procedures (such as a formal request for the extradition of a suspect). The US intelligence
service has kidnapped a large number of foreign nationals suspected of involvement
with the terrorist organisation, Al Qaeda, from around the world and removed them to
secret locations without following any established legal procedures. It has been alleged
that the UK has provided the US with some assistance in this practice through, in particular,
the provision of information about suspects and the use of UK airports.

The Constitutional Reform Act 2005 introduced some major reforms to the British
constitution. This Act expressly states in its first section that it ‘does not adversely affect
. . . the existing constitutional principle of the rule of law’.
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A written constitution?

There has been much debate in recent years about whether the UK should have a
written constitution. The main reasons put forward in favour of this are that it would
clear up some of the grey areas concerning conventions, make the constitution accessible
to citizens, and, some argue, provide greater protection of basic rights and liberties, such
as freedom of speech.

Written constitutions can be changed, but usually only by means of a special procedure,
more difficult than that for changing ordinary law. Thus, it might be necessary to hold a
referendum on the proposed change, or gain a larger than usual majority in Parliament, or
both. This contrasts with our unwritten constitution, which can be altered by an ordinary
piece of legislation. So, some people have argued that the right of people suspected of
committing a crime to remain silent when questioned, without this being taken as evidence
of guilt, was part of our constitution; nevertheless, that right was essentially abolished by
the Criminal Justice and Public Order Act 1994. If the UK had had a written constitution,
then this right would probably have been contained in it and a special procedure would
have had to be followed to amend the constitution to remove that right. The integration
of the European Convention on Human Rights into domestic law may prove to be the first
step towards a fully fledged written constitution. However, the Conservative Government
is considering repealing the Human Rights Act 1998, which incorporated the European
Convention on Human Rights into domestic law, and replacing it with a British Bill of
Rights. The proposals are short on detail, and it is unclear what difference this would make
if it occurred. This possibility underscores the ability of successive governments to change
the unwritten constitution as they see fit.

Those in favour of our unwritten constitution argue that it is the product of centuries
of gradual development, forming part of our cultural heritage which it would be wrong
to destroy. They also point out that the lack of any special procedural requirements for
changing it allows flexibility, so that the constitution develops along with the changing
needs of society.
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Part 1
SOURCES OF LAW

The word ‘source’ can mean several different things with regard to law, but
for our purposes it primarily describes the means by which the law comes
into existence. English law stems from eight main sources, though these
vary a great deal in importance:

Case law
Treaties Ac.ts of
l Parliament
Equity m——p  The Law Statutory

interpretation
/ l N

European
law

Delegated

Custom SO
legislation

The basis of our law today is case law, a mass of judge-made decisions
which lay down rules to be followed in future court cases. For many centuries
case law was the main form of law and it is still very important today.
However, Acts of Parliament (also known as statutes) are the most important
source of law, in the sense that they prevail over most of the other sources.
As well as being a source of law in their own right, Acts of Parliament
contribute to case law, since the courts occasionally have to interpret the
Acts, and such decisions lay down new precedents. Delegated legislation

is made by the administration rather than the legislature, and lays down
detailed rules to implement the broader provisions of Acts of Parliament.

An increasingly important source of law is the legislation of the European
Union, which is the only type of law that can take precedence over Acts of
Parliament in the UK. Finally, custom, equity and international treaties are
minor sources of law.

Part 1 concludes with a discussion of the process of law reform, whereby these
sources of law can be changed to reflect the changes taking place in society.






Case law

This chapter contains:
e an introduction to judicial precedent;

e a description of the hierarchy of the courts and judicial
precedent;

e an analysis of how judicial precedent works in practice;

e a discussion of whether judges actually make the law, rather
than simply declaring the law;

e consideration of whether judges should be allowed to make
law; and

e an overview of the advantages and disadvantages of binding
precedent.
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Historical background

Before the Norman conquest, different areas of England were governed by different
systems of law, often adapted from those of the various invaders who had settled there;
roughly speaking, Dane law applied in the north, Mercian law around the midlands, and
Wessex law in the south and west. Each was based largely on local custom and, even
within the larger areas, these customs, and hence the law, varied from place to place. The
king had little control over the country as a whole, and there was no effective central
government.

When William the Conqueror gained the English throne in 1066, he established a strong
central government and began, among other things, to standardise the law. Representatives
of the king were sent out to the countryside to check local administration, and were given
the job of adjudicating in local disputes, according to local law.

When these ‘itinerant justices’ returned to Westminster, they were able to discuss
the various customs of different parts of the country and, by a process of sifting, reject
unreasonable ones and accept those that seemed rational, to form a consistent body
of rules. During this process — which went on for around two centuries — the principle of
stare decisis (‘let the decision stand’) grew up. Whenever a new problem of law came to
be decided, the decision formed a rule to be followed in all similar cases, making the law
more predictable.

The result of all this was that by about 1250, a ‘common law’ had been produced,
that ruled the whole country, would be applied consistently and could be used to predict
what the courts might decide in a particular case. It contained many of what are now
basic points of English law — the fact that murder is a crime, for example.

The principles behind this ‘common law’ are still used today in creating case law
(which is in fact often known as common law). From the basic idea of stare decisis, a
hierarchy of precedent grew up, in line with the hierarchy of the modern court system,
so that, in general, a judge must follow decisions made in courts which are higher up the
hierarchy than his or her own (the detailed rules on precedent are discussed later in
this section). This process was made easier by the establishment of a regular system of
publication of reports of cases in the higher courts. The body of decisions made by the
higher courts, which the lower ones must respect, is known as case law.

The English common law system was exported around the world wherever British
influence dominated during the colonial period. These countries, including the US and
many Commonwealth countries, are described as having common law systems. They are
often contrasted with civil law systems, which can be found in Continental Europe and
countries over which European countries have had influence. The best-known civil law
system is the French legal system, whose civil code has been highly influential.
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The Supreme Court

Rather unexpectedly, the Labour Government announced in June 2003 that it was
going to abolish the House of Lords (which had existed since 1876) and replace it with
a Supreme Court. It subsequently issued a consultation paper, Constitutional Reform:
A Supreme Court for the United Kingdom, which considered the shape that this reform
should take. The Constitutional Reform Act 2005 was passed, which contained provisions
for the creation of the new court. The Supreme Court (Photo 1.1) was established in
2009 and replaced the House of Lords. The term ‘House of Lords’ is slightly confusing
because this name was used to describe both the highest court, which sat in the Palace
of Westminster, and the upper chamber of Parliament. The upper chamber still remains;
it is the Committee of the House of Lords sitting as a court that has been abolished.
The last case to be heard by the House of Lords was the high-profile case of Debbie
Purdy, who suffers from multiple sclerosis and who was seeking clarification on the
criminalisation of individuals who assist the terminally ill to commit suicide.

The Labour Government was anxious to point out that the reform did not imply any
dissatisfaction with the performance of the House of Lords as the country’s highest
court of law:

| i

Photo 1.1 The Supreme Court in Parliament Square

Source: © Justin Kase Zelevenz/Alamy
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On the contrary its judges have conducted themselves with the utmost integrity and
independence. They are widely and rightly admired, nationally and internationally. The
Government believes, however, that the time has come to establish a new court regulated
by statute as a body separate from Parliament.

Six of the Law Lords opposed the reform, considering the change to be unnecessary
and harmful.

Separation from Parliament

The consultation paper stated that this reform was necessary to enhance the inde-
pendence of the judiciary from both the legislature and the executive. It pointed to
the growth of judicial review cases and the passing of the Human Rights Act 1998
as two key reasons why this reform was becoming urgent. Article 6 of the European
Convention on Human Rights requires not only that the judges should be independ-
ent, but also that they should be seen to be independent. The fact that the Law Lords
sat as a Committee of the House of Lords in Parliament raised issues about whether it
appeared to be dependent on the legislature rather than independent.

The new Supreme Court is completely separate from Parliament. Its judges have no
rights to sit and vote in the upper chamber. Only the Law Lords who sat in the House
of Lords before it was abolished have the right to sit and vote in the House of Lords in
its legislative capacity after their retirement from the judiciary.

One advantage of this change is that the court no longer sits in the Palace of
Westminster, where there is a shortage of space. The Supreme Court is based in a
refurbished neo-Gothic building opposite Parliament in Parliament Square. A dis-
advantage is proving to be the financial arrangements for the court. In the past, the
House of Lords’ running expenses fell within Parliament’s budget and did not attract
much attention. Now its budget falls within the accounts of the Ministry of Justice and
is exposed to the general cuts being made by politicians to reduce the nation’s debt.

Jurisdiction

The Supreme Court can hear appeals from the whole of the United Kingdom. It can hear
both civil and criminal appeals from England and Wales and Northern Ireland, and civil
appeals from Scotland. It is the ultimate arbiter on questions of domestic law. Cases
from the Supreme Court raising human rights issues can be heard by the European Court
of Human Rights, and cases raising European law issues can be heard by the Court of
Justice of the European Union. A case can only be heard by the Supreme Court if the
lower court or, more normally, the Supreme Court itself, gives permission to appeal. In
2014, 30 per cent of applications for permission to appeal were successful.

The Supreme Court does not have the power to overturn legislation, a power enjoyed
by the Supreme Court in America. It is not a purely constitutional court (like the
Conseil constitutionnel in France), partly because we do not have a written constitution
so it would be difficult to determine the jurisdiction of a constitutional court for the
United Kingdom. The new court does not have the power to give preliminary rulings
on difficult points of law because English courts do not traditionally consider issues
in the abstract, so giving such a power to the Supreme Court would sit uneasily with
our judicial traditions, though we are becoming accustomed to this procedure for the
Court of Justice of the European Union.

~
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Membership

The full-time Law Lords from the former House of Lords are the first judges of the
Supreme Court. It has a maximum of 12 full-time judges, but can call on the help of
other judges on a part-time basis. Members of the Supreme Court are called ‘Justices
of the Supreme Court'. The Lord Chancellor was a member of the Appellate Committee
of the House of Lords, but does not have a right to sit in the Supreme Court. The
judges no longer automatically become Lords, instead the new male appointments
take the title of ‘Sir’ and the female appointments ‘Dame’.

Qualifications for membership have remained the same as for the House of Lords.
The Government rejected the idea that changes should be made to make it easier for
distinguished academics to be appointed in order to enhance the diversity of the
court. This is disappointing, as the Government itself acknowledges that the current
pool of candidates for the court is very narrow, and the Government'’s statistics show
that the current senior judiciary are not representative of society.

The appointment process is discussed in Chapter 10. Candidates are not subjected
to confirmation hearings before Parliament as these would risk politicising the appoint-
ment process.

In the Supreme Court five judges normally hear each case but in important cases
seven or nine judges sit together. The rules for permission to appeal have remained
largely unchanged, so the range and number of cases heard is similar to those of the
House of Lords — about 70 cases each year.

The Supreme Court at work

In the past, the public was confused as to the identity of the House of Lords and its
relationship with Parliament. Increasingly the public understands the role of the
Supreme Court. It is open to the public and it is physically easier to visit than the old
House of Lords which was hidden inside the long corridors of the Palace of
Westminster.

Having moved into separate buildings from Parliament, the Supreme Court has
tried to be more open, accessible and media friendly. All of its hearings are open to
the public. The judge giving the lead, majority verdict will give a short oral explanation
of the judgment in the morning it is released. This is televised and is occasionally
shown on a news programme. There is more media interest in its work, particularly with
its growing case load involving human rights law. It is gradually getting a higher profile
and moving into the role of a constitutional court.

In 2014 the Supreme Court heard 68 cases and half of these appeals were success-
ful. It is arguable that this high success rate suggests more cases should be given
permission to appeal.

The physical layout of the Supreme Court building provides more opportunity for
the judges to chat with each other informally when they are preparing their judgments
than the offices on the long corridor in the House of Lords (Paterson (2013)). Through
this process of discussion they can iron out some of their differences, so there are
fewer divergent views being expressed in the individual judgments, reducing uncer-
tainty. In 2014, only one fifth of cases included a dissenting judgment. There is still a
role for a minority dissenting judgment as this can help shape the law where the court
later decides it got the law wrong.

~
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The Supreme Court sits in panels containing an odd number of judges, normally
five. In 2014, nine judges heard the case of Tony Nicklinson looking at the right to die
(with seven judges supporting the majority decision, and two dissenting). On seven
other occasions seven judges decided the case.

Hearings in the Supreme Court are relatively short, lasting an average of one and a
half days. In 2014, the longest hearing was with regard to the case of Tony Nicklinson
looking at the right to die which lasted four days. From the trial hearing, the Supreme
Court takes on average three and a half months to give its decision. Its judgments are
on average 30 pages long. In over half of the cases heard by the Supreme Court, one
of the parties is a public authority (such as the HM Revenue & Customs, the Crown
Prosecution Service and local authorities).

Judicial precedent

Case law comes from the decisions made by judges in the cases before them (the decisions
of juries do not make case law). In deciding a case, there are two basic tasks: first, establish-
ing what the facts are, meaning what actually happened; and, secondly, how the law applies
to those facts. It is the second task that can make case law, and the idea is that once a deci-
sion has been made on how the law applies to a particular set of facts, similar facts in later
cases should be treated in the same way, following the principle of stare decisis described
above. This is obviously fairer than allowing each judge to interpret the law differently, and
also provides predictability, which makes it easier for people to live within the law.

The judges listen to the evidence and the legal argument and then prepare a written deci-
sion as to which party wins, based on what they believe the facts were, and how the law
applies to them. This decision is known as the judgment, and is usually long, containing
quite a lot of comment which is not strictly relevant to the case, as well as an explanation of
the legal principles on which the judge has made a decision. The explanation of the legal prin-
ciples on which the decision is made is called the ratio decidendi — Latin for the ‘reason for
deciding’. It is this part of the judgment, known as binding precedent, which forms case law.

All the parts of the judgment which do not form part of the ratio decidendi of the case are
called obiter dicta — which is Latin for ‘things said by the way’. These are often discussions of
hypothetical situations: for example, the judge might say ‘Jones did this, but if she had done
that, my decision would have been . .."” None of the obiter dicta forms part of the case law,
though judges in later cases may be influenced by it, and it is said to be a persuasive precedent.

In deciding a case, a judge must follow any decision that has been made by a higher
court in a case with similar facts. The rules concerning which courts are bound by which
are known as the rules of judicial precedent, or stare decisis. As well as being bound by
the decisions of courts above them, some courts must also follow their own previous
decisions; they are said to be bound by themselves.

When faced with a case on which there appears to be a relevant earlier decision, the
judges can do any of the following:

Follow If the facts are sufficiently similar, the precedent set by the earlier case is followed,
and the law applied in the same way to produce a decision.
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Figure 1.1 How judicial precedent works

Distinguish Where the facts of the case before the judge are significantly different from
those of the earlier one, then the judge distinguishes the two cases and need not follow
the earlier one.

Overrule Where the earlier decision was made in a lower court, the judges can overrule
that earlier decision if they disagree with the lower court’s statement of the law. The outcome
of the earlier decision remains the same, but will not be followed. The power to overrule
cases is only used sparingly because it weakens the authority and respect of the lower courts.

Reverse If the decision of a lower court is appealed to a higher one, the higher court may
change it if they feel the lower court has wrongly interpreted the law. Clearly when a decision
is reversed, the higher court is usually also overruling the lower court’s statement of the law.

In practice, the process is rather more complicated than this, since decisions are not
always made on the basis of only one previous case; there are usually several different
cases offered in support of each side’s view of the question.

Numerous cases are published in law reports, legal databases and online. In R v Erskine
(2009) the Court of Appeal said lawyers needed to select carefully the cases they referred
to in court or the justice system would be ‘suffocated’. Only cases which established the
principle of law under consideration should be cited. Authorities that merely illustrated the
principle, or restated it, should not be cited. The court was thereby seeking to ensure that
the doctrine of precedent is not overwhelmed by the sheer number of published judgments.

The hierarchy of the courts

Court of Justice of the European Union

Decisions of the Court of Justice of the European Union on European law are binding on
all English courts (European Communities Act 1972, s. 3(1)). Although the European
Court tends to follow its own previous decisions, it is not bound to do so.

15
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Supreme Court

Apart from cases concerning European law, the Supreme Court is the highest appeal court
on civil and criminal matters, and all other English courts are bound by it. The Supreme
Court replaced the long-established House of Lords in 2009 and the rules of precedent are
expected to be exactly the same for the Supreme Court as they were for the House of Lords
before it. The House of Lords was traditionally bound by its own decisions, but in 1966
the Lord Chancellor issued a Practice Statement saying that the House of Lords was no
longer bound by its previous decisions. In practice, the House of Lords only rarely over-
ruled one of its earlier decisions, and this reluctance is illustrated by the case of R v Kansal
(No. 2) (2001). In that case the House of Lords held that it had probably got the law
wrong in its earlier decision of R v Lambert (2001). The latter case had ruled that the
Human Rights Act 1998 would not have retrospective effect in relation to appeals heard
by the House of Lords after the Act came into force, but which had been decided by the
lower courts before the Act came into force. Despite the fact that the majority thought the
earlier judgment of Lambert was wrong, the House decided in Kansal to follow it. This
was because Lambert was a recent decision, it represented a possible interpretation of the
statute that was not unworkable and it only concerned a temporary transitional period.

There is, however, a range of cases where the House of Lords had been prepared to
apply the 1966 Practice Direction. In Hall v Simons (2000), the House of Lords refused
to follow the earlier case of Rondel v Worsley (1969), which had given barristers
immunity against claims for negligence in their presentation of cases.

In R v G and another (2003), the House of Lords overruled an established criminal
case of Rv Caldwell (1981). Under R v Caldwell, the House had been prepared to convict
people for criminal offences where the prosecution had not proved that the defendant
personally had intended, or seen the risk of causing, the relevant harm, but had simply
shown that a reasonable person would have had this state of mind on the facts. This
was particularly harsh where the actual defendant was incapable of seeing the risk of
harm, because, for example, they were very young or of low intelligence. Caldwell
had been heavily criticised by academics over the years, but when the House of Lords
originally reconsidered the matter in 1992, in R v Reid (1992), it confirmed its original
decision. However, when the matter again came to the House of Lords in 2003, the
House dramatically admitted that it had got the law wrong. It stated:

The surest test of a new legal rule is not whether it satisfies a team of logicians but how
it performs in the real world. With the benefit of hindsight the verdict must be that the
rule laid down by the majority in Caldwell failed this test. It was severely criticised by
academic lawyers of distinction. It did not command respect among practitioners and
judges. Jurors found it difficult to understand; it also sometimes offended their sense of
justice. Experience suggests that in Caldwell the law took a wrong turn.

In Re Pinochet Ugarte (1999), the House of Lords stated that it had the power to
reopen an appeal where, through no fault of his or her own, one of the parties has been
subjected to an unfair procedure. The case was part of the litigation concerning General
Augusto Pinochet, the former Chilean head of state. The Lords reopened the appeal
because one of the Law Lords who heard the original appeal, Lord Hoffmann, was con-
nected with the human rights organisation Amnesty International, which had been a
party to the appeal. This meant that there was a possibility of bias and so the proceedings
could be viewed as unfair. The Lords stressed, however, that there was no question of
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Photo 1.2 Outside the Ecuadorian Embassy where Julian Assange has been given
refuge
Source: © Jeff Gilbert/Alamy Stock Photo

them being able to reopen an appeal because the decision made originally was thought
to be wrong; the Pinochet appeal was reopened because it could be said that there had
not been a fair hearing, and not because the decision reached was wrong (although at the
second hearing of the appeal, the Lords did in fact come to a slightly different decision).

Assange v Swedish Prosecution Authority (2012) concerned an application
by the Swedish authorities for Julian Assange (involved in the Wikileaks scandal) to be
extradited to Sweden to face charges concerning accusations of sexual assault. The
Supreme Court allowed this application but Assange’s lawyer argued that the case should
be reopened because the Supreme Court had decided the case on the basis of the Vienna
Convention, which had not been discussed during the hearing. This argument to reopen
the case was subsequently rejected.

Privy Council

The Privy Council was established by the Judicial Committee Act 1833. It is the final appeal
court for outlying British or formerly British territories, such as Jamaica, Gibraltar and the
Isle of Man. The judges of the Supreme Court sit in the Privy Council. It is based in the new
buildings of the Supreme Court but remains a separate entity. In 2014, it heard 43 appeals.

Under the traditional rules of precedent, the decisions of the Privy Council do not bind
English courts, but have strong persuasive authority because of the seniority of the
judges who sit in the Privy Council (de Lasala v de Lasala (1980)). This well-established
rule of precedent has been thrown into doubt by the recent Court of Appeal judgment of
R v James and Karimi (2006). The Court of Appeal held that, in exceptional circum-
stances, a Privy Council judgment can bind the English courts and effectively overrule

17
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an earlier House of Lords judgment. This conflicts with the traditional approach to such
judgments (and the expected approach to judgments of the Supreme Court), confirmed
by the House of Lords in Miliangos v George Frank (Textiles) Ltd (1976) that ‘the only

judicial means by which decisions of this House can be reviewed is by this House itself’.

TOPICAL ISSUE - Yy At ‘ A

Increased influence of the Privy Council

Recent developments in criminal law suggest that Privy Council decisions can occasion-
ally make important changes to the common law, even indirectly overruling an earlier
House of Lords decision and therefore also decisions of the Supreme Court. The cases
which highlighted the potential power of the Privy Council were concerned with the old
defence of provocation in criminal law which if successful reduced a defendant’s liability
from murder to manslaughter. The defence was laid down in s. 3 of the Homicide Act
1957. This section was interpreted as laying down a two-part test. The first part of the
test required the defendant to have suffered from a sudden and temporary loss of self-
control when he or she killed the victim. The second part of the test provided that the
defence would only be available if a reasonable person would have reacted as the
defendant did. This was described as an objective test, because it was judging the
defendant’s conduct according to objective standards, rather than their own standards.
However, in practice, reasonable people almost never kill, so if this second requirement
was interpreted strictly, the defence would rarely have succeeded. As a result, in R v
Smith (Morgan James) (2000) the House of Lords held that, in determining whether a
reasonable person would have reacted in this way, a court could take into account the
actual characteristics of the defendant. So if the defendant had been depressed and was
of low intelligence, then the test would become whether a reasonable person suffering
from depression and of low intelligence would have reacted by killing the victim.

In an appeal from Jersey on the defence of provocation, Attorney General for
Jersey v Holley (2005), the Privy Council refused to follow the case of Smith (Morgan
James), stating that the case misinterpreted Parliament’s intention when it passed the
Homicide Act 1957. It considered that the only characteristics that should be taken
into account when considering whether the defendant had reacted reasonably were
characteristics that were directly relevant to the provocation itself, but not general
characteristics which simply affected a person’s ability to control him- or herself.

The Court of Appeal in James and Karimi decided to apply the Privy Council’s
judgment in Holley rather than the House of Lords’ judgment in Smith (Morgan
James). The Court of Appeal acknowledged that this went against the established
rules of judicial precedent. It gave various justifications for treating this as an excep-
tional case in which those established rules should not apply. It pointed out that the
Privy Council had realised the importance of its judgment and had chosen to have an
enlarged sitting of nine judges, all drawn from the House of Lords:

The procedure adopted and the comments of members of the Board in Holley suggest
that a decision must have been taken by those responsible for the constitution of the Board
in Holley . . . to use the appeal as a vehicle for reconsidering the decision of the House
of Lords in Morgan Smith, not just as representing the law of Jersey but as representing
the law of England. A decision was taken that the Board hearing the appeal to the Privy
Council should consist of nine of the twelve Lords of Appeal in Ordinary.
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The emphasis on the enlarged formation of the Privy Council potentially leaves the
status of its judgments dependent upon an administrative decision as to how many
judges should sit, a decision which has never been the subject of any legal controls.

The judges in Holley were divided in their verdict six to three. The start of the first
judgment of the majority stated:

This appeal, being heard by an enlarged board of nine members, is concerned to resolve
this conflict [between the House of Lords and the Privy Council] and clarify definitively
the present state of English law, and hence Jersey law, on this important subject.

The dissenting judges stated:

We must however accept that the effect of the majority decision is as stated in paragraph 1
of the majority judgment.

Thus, even the dissenting judges appear to accept that the majority decision laid down
the law in England. The Court of Appeal also considered that if an appeal was taken
to the House of Lords, the outcome was ‘a foregone conclusion’ and the House would
take the same approach as Holley:

Half of the Law Lords were party to the majority decision in Holley. Three more in that
case accepted that the majority decision represented a definitive statement of English
law on the issue in question. The choice of those to sit on the appeal might raise some
nice questions, but we cannot conceive that, whatever the precise composition of the
Committee, it would do other than rule that the majority decision in Holley represented
the law of England. In effect, in the long term at least, Holley has overruled Morgan Smith.

This argument would be more convincing if the Holley case had been decided by a
unanimous verdict. In fact, there were still potentially six House of Lords judges who
preferred the Smith (Morgan James) approach: the three dissenting judges and the
three House of Lords judges who did not hear the Holley case.

Lord Woolf recognised in R v Simpson (2003) that the rules of judicial precedent
must provide certainty but at the same time they themselves must be able to evolve
in order to do justice:

The rules as to precedent reflect the practice of the courts and have to be applied bear-
ing in mind that their objective is to assist in the administration of justice. They are of
considerable importance because of their role in achieving the appropriate degree of
certainty as to the law. This is an important requirement of any system of justice. The
principles should not, however, be regarded as so rigid that they cannot develop in
order to meet contemporary needs.

The Court of Appeal presumably concluded in James and Karimi that this was a situation
where justice could only be achieved by shifting the established rules of judicial precedent.
The actual outcome of the case made it more difficult for a partial defence to murder,
reducing liability to manslaughter, to succeed. This may be considered to achieve
justice for victims’ families, but it may be an injustice to the mentally ill defendant.

In Sinclair Investments v Versailles Trade Finance (2011) the Court of Appeal
restated the traditional position that it should normally follow its own previous
decisions rather than a conflicting Privy Council decision. However, it also accepted that
there were situations where the Court of Appeal could follow the Privy Council decision
instead of an apparently binding domestic precedent if it was clear that the Supreme
Court would follow the Privy Council decision, should the case go to the Supreme Court.

J
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Court of Appeal

This is split into Civil and Criminal Divisions; they do not bind each other. Both are
bound by decisions of the old House of Lords, and the new Supreme Court.

KEY CASE In Young v Bristol Aeroplane Co Ltd (1946) the Court of Appeal stated that the Civil
Division is usually bound by its own previous decisions. There are four exceptions to
this general rule:

1 The previous decision was made in ignorance of a relevant law (it is said to have
been made per incuriam). This per incuriam rule was interpreted in R v Cooper (2011)
as extending beyond decisions made in ignorance of legal authorities, to include
decisions made in ignorance of relevant ‘material and argument’. On the facts of
that case, the material and arguments concerned the history of legislation banning
sex offenders from working with children. Without this information the Court of
Appeal had misinterpreted the legislation in an earlier case and this interpretation
was corrected in the present case.

2 There are two previous conflicting decisions.

3 There is a House of Lords (or Supreme Court) decision which conflicts with the earlier
Court of Appeal decision.

4 A proposition of law was assumed to exist by an earlier court and was not subject
to argument or consideration by that court.

The last of these exceptions was added by R (on the application of Kadhim) v Brent
London Borough Housing Benefit Review Board (2001).

Legal principle

The Civil Division of the Court of Appeal is usually bound by its own previous
decisions.

J

In the Criminal Division, the results of cases heard may decide whether or not an
individual goes to prison, so the Criminal Division takes a more flexible approach to its
previous decisions and does not follow them where doing so could cause injustice. In R v
Simpson (2003) the Court of Appeal stated that it had a degree of discretion to decide
whether one of its earlier decisions should be treated as binding on itself when there
were grounds for saying the earlier decision was wrong. This dicta was narrowly inter-
preted in R v Magro (2010), where the Court of Appeal held that its earlier decision in
R v Clarke (2009) was wrong, but it was still not able to overrule it because the earlier
decision had benefited from full argument of the relevant legislation and case law and
the judges closely analysed the point. Thus R v Simpson was interpreted as simply
referring to the per incuriam rule that an earlier case would not be binding if it was made
in ignorance of a relevant law (at least when the earlier case benefits the defendant).

High Court

This court is divided between the Divisional Courts and the ordinary High Court. All are
bound by the Court of Appeal, the old House of Lords and the new Supreme Court.
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The Divisional Courts are the Queen’s Bench Division, which deals with criminal
appeals and judicial review, the Chancery Division and the Family Division, which both
deal with civil appeals. The two civil Divisional Courts are bound by their previous deci-
sions, but the Divisional Court of the Queen’s Bench is more flexible about this, for the
same reason as the Criminal Division of the Court of Appeal. The Divisional Courts bind
the ordinary High Court.

The ordinary High Court is not bound by its own previous decisions. It can produce
precedents for courts below it, but these are of a lower status than those produced by the
Court of Appeal, the old House of Lords or the new Supreme Court.

Crown Court

The Crown Court is bound by all the courts above it. Its decisions do not form binding
precedents, though when High Court judges sit in the Crown Court, their judgments
form persuasive precedents, which must be given serious consideration in successive
cases, though it is not obligatory to follow them. When a circuit or district judge is sitting
no precedents are formed. Since the Crown Court cannot form binding precedents, it is
obviously not bound by its own decisions.

Magistrates’ courts

The magistrates’ courts hear mainly summary criminal cases. They are bound by the High
Court, the Court of Appeal and the Supreme Court. Their own decisions are not reported,
and cannot produce binding precedents, or even persuasive ones. Like the Crown Court,
they are therefore not bound by their own decisions.

County Court

The County Court hears low-value civil cases. It is a court of record so it can set prece-
dents for itself, but not for higher courts. It is bound by the High Court, the Court of
Appeal and the Supreme Court.

European Court of Human Rights

The European Court of Human Rights (ECtHR) is an international court based in
Strasbourg. It hears cases alleging that there has been a breach of the European Con-
vention on Human Rights. This court does not fit neatly within the hierarchy of the
courts. Under s. 2 of the Human Rights Act 1998, an English court ‘must take account of’
the cases decided by the ECtHR. This would suggest that the decisions of the ECtHR are
not completely binding on UK courts. Usually the jurisprudence of the ECtHR, having
been taken into account, would be followed, but the domestic courts are not bound to do
so. There is considerable debate about how s. 2 should be interpreted which is linked to
a broader debate about how much influence the ECtHR should have in the United
Kingdom. Under what has become known as the ‘mirror principle’, it has been suggested
that the domestic courts should seek to mirror the interpretation of Convention rights to
the interpretation given by the ECtHR. In Manchester City Council v Pinnock (No. 2)
(2011) the Supreme Court stated:
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Where . . . there is a clear and constant line of decisions whose effect is not inconsistent
with some fundamental substantive or procedural aspect of our law, and whose reasoning
does not appear to overlook or misunderstand some argument or point of principle, we
consider that it would be wrong for this court not to follow that line.

Despite this, the Supreme Court (and the House of Lords before it) has, on occasion,
refused to follow an earlier decision of the ECtHR on the basis that the ECtHR has not
fully understood the UK common law on this subject. In Morris v UK (2002), the ECtHR
ruled that the courts martial system (which is the courts system used by the army)
breached the European Convention on Human Rights as it did not guarantee a fair trial
within the meaning of Art. 6 of the Convention. Subsequently, in R v Boyd (2002), three
soldiers who had been convicted of assault by a court martial argued before the House of
Lords that the court martial had violated their right to a fair trial under the Convention.
This argument was rejected and the House of Lords refused to follow the earlier decision
of the ECtHR. It stated:

While the decision in Morris is not binding on the House, it is of course a matter which
the House must take into account [s. 2(1)(a) of the Human Rights Act 1998] and which
demands careful attention, not least because it is a recent expression of the European
Court’s view on these matters.

The House considered that the European Court was given ‘rather less information than
the House’ about the courts martial system, and in the light of this additional information
it concluded that there had been no violation of the Convention.

In R v Horncastle (2009) two appeals were heard together by the Supreme Court
where defendants had been convicted using witness statements and the witness was
not available to be cross-examined. In one case, the defendant was on trial for causing
grievous bodily harm and the victim was a key witness but had died of natural causes
before the trial. In the other case, the trial was for kidnapping and the victim had run
away the day before the trial because she was too frightened to give evidence. The
defendants appealed against their convictions arguing that they had not received a fair
trial in breach of Art. 6 of the European Convention. They referred, in particular, to the
case of Al-Khawaja and Tahery v UK (2009) where the European Court of Human
Rights (ECtHR) had stated that convictions could not be based ‘solely or to a decisive
extent’ on the evidence of a witness who could not be cross-examined (known as hearsay
evidence). The defendants’ appeals were rejected by the Supreme Court, which refused
to follow the Al-Khawaja case. It commented that the ECtHR had developed its case law
without giving full consideration to the safeguards against an unfair trial that existed
under the common law. The Supreme Court stated:

The requirement to ‘take into account’ the Strasbourg jurisprudence will normally result
in this court applying principles that are clearly established by the Strasbourg Court. There
will, however, be rare occasions where this court has concerns as to whether a decision
of the Strasbourg Court sufficiently appreciates or accommodates particular aspects of
our domestic process. In such circumstances it is open to this court to decline to follow
the Strasbourg decision, giving reasons for adopting this course. This is likely to give the
Strasbourg Court the opportunity to reconsider the particular aspect of the decision that
is in issue, so that there takes place what may prove to be a valuable dialogue between
this court and the Strasbourg court.
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Figure 1.2 The routes for civil and criminal cases

The original Al-Khawaja and Tahery v UK decision was given in Chamber and the UK
Government requested that the case be reheard by the Grand Chamber (see p. 306). The
Grand Chamber accepted in 2001 that hearsay evidence could be admissible provided
there were sufficient counterbalancing safeguards. Thus, a healthy dialogue between the
ECtHR and the national court resulted in modification of the European Court’s position.

Where there is a conflict between a decision of the ECtHR and a national court which
binds a lower court, the lower court should usually follow the decision of the binding
higher national court, but give permission to appeal. Thus, in Kay v Lambeth London
Borough Council (2006) the Court of Appeal had been faced with a binding precedent
of the House of Lords which conflicted with a decision of the ECtHR. The Court of
Appeal had applied the House of Lords’ decision but gave permission to appeal. In the
subsequent appeal the House had agreed that this was the appropriate course of action.
We can expect to see similar tensions in the relationship between the Supreme Court
and the ECtHR.

There is one exception where the usual English rules of precedent will not apply and
the decision of the ECtHR will be followed rather than the decision of the House of Lords.
This exception was identified in the case of D v East Berkshire Community NHS Trust
(2003). In that case the Court of Appeal did not follow a decision of the House of Lords
which was incompatible with the Convention because:

e the Strasbourg court had disagreed with the earlier House of Lords decision in an
application made in the same case;
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e the House of Lords’ decision had been given before the Human Rights Act 1998;

e there had been no reference in the House of Lords’ decision to the Convention;

e the policy considerations underlying the earlier House of Lords decision had been
largely eroded.

How do judges really decide cases?

The independence of the judiciary was ensured by the Act of Settlement 1700, which
transferred the power to sack judges from the Crown to Parliament. Consequently,
judges should theoretically make their decisions based purely on the logical deductions
of precedent, uninfluenced by political or career considerations.

The eighteenth-century legal commentator, William Blackstone, introduced the declar-
atory theory of law, stating that judges do not make law, but merely, by the rules of
precedent, discover and declare the law that has always been: ‘[the judge] being sworn to
determine, not according to his private sentiments . . . not according to his own private
judgment, but according to the known laws and customs of the land: not delegated to
pronounce a new law, but to maintain and expound the old one’. Blackstone does not
accept that precedent ever offers a choice between two or more interpretations of the
law: where a bad decision is made, he states, the new one that reverses or overrules it is
not a new law, nor a statement that the old decision was bad law, but a declaration that
the previous decision was not law’, in other words that it was the wrong answer. His
view presupposes that there is always one right answer, to be deduced from an objective
study of precedent.

Today, however, this position is considered somewhat unrealistic. If the operation of
precedent is the precise science Blackstone suggests, a large majority of cases in the
higher courts would never come to court at all. The lawyers concerned could simply look
up the relevant case law and predict what the decision would be, then advise whichever
of the clients would be bound to lose not to bother bringing or fighting the case. In a civil
case, or any appeal case, no good lawyer would advise a client to bring or defend a case
that they had no chance of winning. Therefore, where such a case is contested, it can be
assumed that, unless one of the lawyers has made a mistake, it could go either way, and
still be in accordance with the law. Further evidence of this is provided by the fact that
one can read a judgment of the Court of Appeal, argued as though it were the only
possible decision in the light of the cases that had gone before, and then discover that this
apparently inevitable decision has promptly been reversed by the House of Lords.

In practice, then, judges’ decisions may not be as neutral as Blackstone’s declaratory
theory suggests: they have to make choices which are by no means spelled out by pre-
cedents. Yet, rather than openly stating that they are choosing between two or more
equally relevant precedents, the courts find ways to avoid awkward ones, which give
the impression that the precedents they do choose to follow are the only ones that could
possibly apply. In theory, only the Supreme Court, which can overrule its own decisions
as well as those of other courts, can depart from precedent: all the other courts must
follow the precedent that applies in a particular case, however much they dislike it. In
fact, there are a number of ways in which judges may avoid awkward precedents that at
first sight might appear binding:
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e By distinguishing the awkward precedent on its facts — arguing that the facts of the
case under consideration are different in some important way from those of the previ-
ous case, and therefore the rule laid down does not apply to them. Since the facts are
unlikely to be identical, this is the simplest way to avoid an awkward precedent, and
the courts have made some extremely narrow distinctions in this way.

e By distinguishing the point of law — arguing that the legal question answered by the
precedent is not the same as that asked in the present case.

e By stating that the precedent has been superseded by more recent decisions, and is
therefore outdated.

e By giving the precedent a very narrow ratio decidendi. The only part of a decision
that forms binding precedent is the ratio, the legal principle on which the decision is
based. Since judges never state ‘this is the ratio decidend?’, it is possible to argue at
some length about which bits of the judgment actually form the ratio and therefore
bind courts in later cases. Judges wishing to avoid an awkward precedent may reason
that those parts of the judgment which seem to apply to their case are not part of the
ratio, and are only obiter dicta, which they are not obliged to follow.

® By arguing that the precedent has no clear ratio decidendi. There are usually three
judges sitting in Court of Appeal cases, and five in the Supreme Court. Where each
judge in the former case has given a different reason for coming to the same decision,
or where, for example, two judges of the Supreme Court take one view, two more
another, and the fifth agrees with none of them, it can be argued that there is no one
clear ratio decidendi for the decision.

@ By claiming that the precedent is inconsistent with a later decision of a higher court,
and has been overruled by implication.

@ By stating that the previous decision was made per incuriam, meaning that the court
failed to consider some relevant statute or precedent. This method is used only rarely,
since it clearly undermines the status of the court below.

® By arguing that the precedent is outdated, and no longer in step with modern thinking.

We can see that there is considerable room for manoeuvre within the doctrine of pre-
cedent, so what factors guide judicial decisions, and to what extent? The following are
some of the answers that have been suggested.

Dworkin: a seamless web of principles

Ronald Dworkin argues that judges have no real discretion in making case law. He
sees law as a seamless web of principles, which supply a right answer — and only one — to
every possible problem. Dworkin reasons that although stated legal rules may ‘run out’
(in the sense of not being directly applicable to a new case) legal principles never do,
and therefore judges never need to use their own discretion.

In his book Law’s Empire (1986), Professor Dworkin claims that judges first look at
previous cases, and from those deduce which principles could be said to apply to the case
before them. Then they consult their own sense of justice as to which apply, and also
consider what the community’s view of justice dictates. Where the judge’s view and that
of the community coincide, there is no problem, but if they conflict, the judges then ask
themselves whether or not it would be fair to impose their own sense of justice over that
of the community. Dworkin calls this the interpretive approach and, although it may appear
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to involve a series of choices, he considers that the legal principles underlying the decisions
mean that in the end only one result could possibly surface from any one case.

Dworkin’s approach has been heavily criticised as being unrealistic: opponents
believe that judges do not consider principles of justice but take a much more pragmatic
approach, looking at the facts of the case, not the principles.

Critical theorists: precedent as legitimation

Critical legal theorists, such as David Kairys (1998), take a quite different view. They argue
that judges have considerable freedom within the doctrine of precedent. Kairys suggests
that there is no such thing as legal reasoning, in the sense of a logical, neutral method of
determining rules and results from what has gone before. He states that judicial decisions
are actually based on ‘a complex mixture of social, political, institutional, experiential
and personal factors’, and are simply legitimated, or justified, by reference to previous
cases. The law provides ‘a wide and conflicting variety’ of such justifications ‘from which
courts pick and choose’.

The process is not necessarily as cynical as it sounds. Kairys points out that he is
not saying that judges actually make the decision and then consider which precedents
they can pick to justify it; rather their own beliefs and prejudices naturally lead them to
give more weight to precedents which support those views. Nevertheless, for critical
legal theorists, all such decisions can be seen as reflecting social and political judgments,
rather than objective, purely logical deductions.

Critical theory argues that the neutral appearance of so-called ‘legal reasoning’ dis-
guises the true nature of legal decisions which, by the choices made, uphold existing
power relations within society, tending to favour, for example, employers over employees,
property owners over those without, men over women, and rich developed countries over
poor undeveloped ones.

Griffith: political choices

In similar vein, Griffith (1997) argues in his book The Politics of the Judiciary that judges
make their decisions based on what they see as the public interest, but that their view of
this interest is coloured by their background and their position in society. He suggests that
the narrow social background — usually public school and Oxbridge — of the highest judges
(see p. 168), combined with their position as part of established authority, leads them to
believe that it is in the public interest that the established order should be maintained: in
other words, that those who are in charge — whether of the country or, for example, in the
workplace — should stay in charge, and that traditional values should be maintained. This
leads them to ‘a tenderness for private property and dislike of trade unions, strong adher-
ence to the maintenance of order, distaste for minority opinions, demonstrations and
protests, the avoidance of conflict with Government policy even where it is manifestly
oppressive of the most vulnerable, support of governmental secrecy, concern for the pres-
ervation of the moral and social behaviour [to which they are] accustomed’.

As Griffith points out, the judges’ view of public interest assumes that the interests of
all the members of society are roughly the same, ignoring the fact that within society,
different groups — employers and employees, men and women, rich and poor — may have
interests which are diametrically opposed. What appears to be acting in the public
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interest will usually mean in the interest of one group over another, and therefore cannot
be seen as neutral.

Waldron: political choices, but why not?

In his book, The Law (1989), Waldron agrees that judges do exercise discretion, and
that they are influenced in those choices by political and ideological considerations, but
argues that this is not necessarily a bad thing. He contends that while it would be wrong
for judges to be biased towards one side in a case, or to make decisions based on political
factors in the hope of promotion, it is unrealistic to expect a judge to be ‘a political neuter —
emasculated of all values and principled commitments’.

Waldron points out that to be a judge at all means a commitment to the values
surrounding the legal system: recognition of Parliament as supreme, the importance of
precedent, fairness, certainty, the public interest. He argues that this itself is a political
choice, and further choices are made when judges have to balance these values against
one another where they conflict. The responsible thing to do, according to Waldron, is
to think through such conflicts in advance, and to decide which might generally be
expected to give way to which. These will inevitably be political and ideological decisions.
Waldron argues that since such decisions have to be made ‘the thing to do is not to try
to hide them, but to be as explicit as possible’. Rather than hiding such judgements
behind ‘smokescreens of legal mystery . . . if judges have developed particular theories of
morals, politics and society, they should say so up front, and incorporate them explicitly
into their decision-making’.

Waldron suggests that where judges feel uncomfortable about doing this, it may be
a useful indication that they should re-examine their bias, and see whether it is an
appropriate consideration by which they are to be influenced. In addition, if the public
know the reasoning behind judicial decisions ‘we can evaluate them and see whether
we want to rely on reasons like that for the future’.

Some support for Waldron’s analysis can be found in Lord Hoffmann’s judgment
in Arthur JS Hall & Co v Simons (2000). In that case the House of Lords dramatically
removed the established immunity of barristers from liability in negligence for court
work. Lord Hoffmann stated:

I hope that I will not be thought ungrateful if I do not encumber this speech with citations.
The question of what the public interest now requires depends upon the strength of the
arguments rather than the weight of authority.

Do judges make law?

Although judges have traditionally seen themselves as declaring or finding rather than
creating law, and frequently state that making law is the prerogative of Parliament, there
are several areas in which they clearly do make law.

In the first place, historically, a great deal of our law is and always has been case law,
made by judicial decisions. Contract and tort law are still largely judge-made, and many
of the most important developments — for example, the development of negligence as a
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tort — have had profound effects. Even though statutes have later been passed on these
subjects, and occasionally Parliament has attempted to embody whole areas of common
law in statutory form, these still embody the original principles created by the judges.

Secondly, the application of law, whether case law or statute, to a particular case is not
usually an automatic matter. Terminology may be vague or ambiguous, new develop-
ments in social life have to be accommodated, and the procedure requires interpretation
as well as application. As we have suggested, judicial precedent does not always make a
particular decision obvious and obligatory — there may be conflicting precedents, their
implications may be unclear, and there are ways of getting round a precedent that would
otherwise produce an undesirable decision. If it is accepted that Blackstone’s declaratory
theory does not apply in practice, then clearly the judges do make law, rather than explain-
ing the law that is already there. The theories advanced by Kairys, Griffith and Waldron all
accept that judges do have discretion, and therefore they do to some extent make law.

Where precedents do not spell out what should be done in a case before them, judges
nevertheless have to make a decision. They cannot simply say that the law is not clear
and refer it back to Parliament, even though in some cases they point out that the decision
before them would be more appropriately decided by those who have been elected to
make decisions on changes in the law. This was the case in Airedale NHS Trust v Bland
(1993), where the House of Lords considered the fate of Tony Bland, the football
supporter left in a coma after the Hillsborough stadium disaster. The court had to decide
whether it was lawful to stop supplying the drugs and artificial feeding that were keeping
Mr Bland alive, even though it was known that doing so would mean his death soon
afterwards. Several Law Lords made it plain that they felt that cases raising ‘wholly new
moral and social issues’ should be decided by Parliament, the judges’ role being to ‘apply
the principles which society, through the democratic process, adopts, not to impose their
standards on society’. Nevertheless, the court had no option but to make a decision one
way or the other, and the judges decided the action was lawful in the circumstances,
because it was in the patient’s best interests.

Thirdly, our judges have been left to define their own role, and the role of the courts
generally in the political system, more or less as they please. They have, for example, given
themselves the power to review decisions of any public body, even when Parliament
has said those decisions are not to be reviewed. And despite their frequent pronounce-
ments that it is not for them to interfere in Parliament’s law-making role, the judges
have made it plain that they will not, unless forced by very explicit wording, interpret
statutes as encroaching on common law rights or judge-made law (see p. 65). They also
control the operation of case law without reference to Parliament: an obvious example
is that the 1966 Practice Direction announcing that the House of Lords would no longer
be bound by its own decisions, which made case law more flexible and thereby gave the
judges more power, was made on the court’s own authority, without needing permission
from Parliament.

The House of Lords has explained its approach to judicial law-making (which is the
same for the Supreme Court) in the case of C (A Minor) v DPP (1995) which raised
the issue of children’s liability for crime. The common law defence of doli incapax pro-
vided that a defendant aged between 10 and 14 could be liable for a crime only if the
prosecution could prove that the child knew that what he or she did was seriously wrong.
On appeal from the magistrates’ court, the Divisional Court held that the defence was
outdated and should no longer exist in law. An appeal was brought before the House of
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Lords, arguing that the Divisional Court was bound by precedent and not able to change
the law in this way. The House of Lords agreed, and went on to consider whether it
should change the law itself (as the 1966 Practice Direction clearly allowed it to do), but
decided that this was not an appropriate case for judicial law-making. Explaining this
decision, Lord Lowry suggested five factors were important:

o where the solution to a dilemma was doubtful, judges should be wary of imposing
their own answer;

@ judges should be cautious about addressing areas where Parliament had rejected
opportunities of clearing up a known difficulty, or had passed legislation without
doing so;

e areas of social policy over which there was dispute were least likely to be suitable for
judicial law-making;

e fundamental legal doctrines should not be lightly set aside;

@ judges should not change the law unless they can be sure that doing so is likely to
achieve finality and certainty on the issue.

This guidance suggests that the judges should take quite a cautious approach to
changing the law. In practice, however, the judges do not always seem to be following
these guidelines. For example, in an important criminal case of R v Dica (2004) the Court
of Appeal overruled an earlier case of R v Clarence (1888) and held that criminal liability
could be imposed on a defendant for recklessly infecting another person with HIV. This
change in the law was made despite the fact that the Home Office had earlier decided
that legislation should not be introduced which would have imposed liability in this
situation (Violence: Reforming the Offences Against the Person Act 1861 (1998)). The Home
Office had observed that ‘this issue had ramifications going beyond the criminal law into
wider considerations of social and public health policy’.

Some commentators feel that the judiciary’s current approach is tending to go too far,
and straying outside its constitutional place. Writing in the New Law Journal in 1999,
Francis Bennion, a former parliamentary counsel, criticised what he called the ‘growing
appetite of some judges for changing the law themselves, rather than waiting for Parliament
to do it’. Bennion cites two cases as examples of this. The first, Kleinwort Benson Ltd v
Lincoln City Council (1998), concerns contract law, and in particular, a long-standing
rule, originating from case law, that where someone made a payment as a result of a
mistake about the law, they did not have the right to get the money back. The rule had
existed for nearly two centuries, and been much criticised in recent years — so much so
that a previous Lord Chancellor had asked the Law Commission to consider whether it
should be amended by legislation, and they had concluded that it should. This would
normally be taken by the courts as a signal that they should leave the issue alone and wait
for Parliament to act, but in this case the Lords decided to change the rule. In doing so,
Lord Keith expressed the view that ‘a robust view of judicial development of the law’
was desirable. Bennion argues that, in making this decision, the Lords were usurping the
authority which constitutionally belongs to Parliament. He also points out that judicial,
rather than parliamentary, change of the law in this kind of area causes practical difficulties,
because it has retrospective effect; a large number of transactions which were thought to
be settled under the previous rule can now be reopened. This would not usually be the
case if Parliament changed the law.
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The second case Bennion criticises is DPP v Jones (1999), which concerned a demon-
stration on the road near Stonehenge. In that case the Lords looked at another long-held
rule, that the public have a right to use the highway for ‘passing and repassing’ (in other
words, walking along the road), and for uses which are related to that, but that there is
no right to use the highway in other ways, such as demonstrating or picketing. In Jones,
the House of Lords stated that this rule placed unrealistic and unwarranted restrictions
on everyday activities, and that the highway is a public place that the public has a right
to enjoy for any reasonable purpose. This decision clearly has major implications for the
powers of the police to break up demonstrations and pickets.

Bennion argues that, in making decisions like these, the judiciary are taking powers
to which they are not constitutionally entitled, and that they should not extend their
law-making role into such controversial areas.

KEY CASE An interesting recent example of judicial law-making is the Court of Appeal decision of
Simmons v Castle (2012). The background to the case was that Lord Jackson (a senior
judge) had produced a report recommending certain reforms should be made to the
civil justice system to try to reduce the cost of litigation (see p. 552). Some of the key
recommendations of this report were included by the Government in the Legal Aid,
Sentencing and Punishment of Offenders Act 2012. But the legislation did not include
a proposed reform to increase the award of damages by 10 per cent. The Government
stated that calculation of damages was governed by the common law and it would be
left to the courts to make this change. The Court of Appeal subsequently announced,
in Simmons v Castle (2012), that this increase would take effect from 1 April 2013 at
the same time as the 2012 Act would come into force. The Court of Appeal stated that
when the 2012 Act was passed there was a ‘clear understanding that the judges would
implement the ten per cent increase’. And that it would be ’little short of a breach of
faith’ if the judges failed to do so. The problem with the courts changing the law in this
way is that it throws into doubt how independent they are from the politicians. Also,
the judges do not have the benefit of the tight parliamentary scrutiny. After the case was
decided, the Association of British Insurers applied for the Court of Appeal to reopen
its decision because it was unhappy that the decision would apply retrospectively to
cases that had commenced before the April deadline and thereby increase the cost of
these cases for the insurance companies.

Legal principle
Judges should change the law if Parliament intended them to do so and a failure
to do so would be a breach of faith.

When should judges make law?

Again, this is a subject about which there are different views, not least among the
judiciary, and the following are some of the approaches which have been suggested.



When should judges make law?

Adapting to social change

In 1952, Lord Denning gave a lecture called ‘The Need for a New Equity’, arguing that
judges had become too timid about adapting the law to the changing conditions of society.
They were, he felt, leaving this role too much to Parliament, which was too slow and
cumbersome to do the job well (by 1984, he felt that judges had taken up the task again).

Lord Scarman, in McLoughlin v O’Brian (1982), stated that the courts’ function is to
adjudicate according to principle, and if the results are socially unacceptable Parliament
can legislate to overrule them. He felt that the risk was not that case law might develop
too far, but that it stood still and did not therefore adapt to the changing needs of society.

Paterson’s (1982) survey of 19 Law Lords active between 1967 and 1973 found that
atleast 12 thought that the Law Lords had a duty to develop the common law in response
to changing social conditions. A case where the judges did eventually show themselves
willing to change the law in the light of social change is Fitzpatrick v Sterling Housing
Association Ltd (2000). The case concerned a homosexual man, Mr Fitzpatrick, who
had lived with his partner, Mr Thompson, for 18 years, nursing and caring for him after
Mr Thompson suffered an accident which caused irreversible brain damage and severe
paralysis. Mr Thompson was the tenant of the flat in which they lived and, when he died
in 1994, Mr Fitzpatrick applied to take over the tenancy, which gave the tenant certain
protections under the Rent Acts. The landlords refused. The Rent Act 1977 states that
when a statutory tenant dies, the tenancy can be taken over by a spouse, a person living
with the ex-tenant as wife or husband, or a member of the family who was living with the
tenant. Mr Fitzpatrick’s case sought to establish that he was a member of Mr Thompson’s
family, by virtue of their close and loving relationship.

The Court of Appeal agreed that ‘if endurance, stability, interdependence and devo-
tion were the sole hallmarks of family membership’, there could be no doubt that the
couple were a family. They also pointed out that discriminating against stable same-sex
relationships was out of step with the values of modern society. However, they recog-
nised that the law on succession to statutory tenancies was firmly rooted in the idea that
families were based on marriage or kinship, and this had only ever been relaxed in terms
of heterosexual couples living together, who were treated as if married. As a result, the
court concluded that it would be wrong to change the law by interpreting the word
family to include same-sex couples; all three judges agreed that such a change should be
made, in order to reflect modern values, but it should be made by Parliament. The House
of Lords, however, overturned the Court of Appeal’s decision. It ruled that the appellant
could not be treated as the spouse of the deceased tenant, but as a matter of law a same-
sex partner could establish the necessary familial link for the purposes of the legislation.

Types of law

Lord Reid has suggested that the basic areas of common law are appropriate for judge-
made law, but that the judges should respect the need for certainty in property and contract
law, and that criminal law, except for the issue of mens rea, was best left to Parliament.

Consensus law-making

Lord Devlin (1979) has distinguished between activist law-making and dynamic law-
making. He saw new ideas within society as going through a long process of acceptance.
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At first society will be divided about them, and there will be controversy, but eventually
such ideas may come to be accepted by most members of society, or most members will
at least become prepared to put up with them. At this second stage we can say there is
a consensus. We can see this process in the way that views have changed over recent
decades on subjects such as homosexuality and sex before marriage.

Law-making which takes one side or another while an issue is still controversial is
what Devlin called dynamic law-making, and he believed judges should not take part in
it because it endangered their reputation for independence and impartiality. Their role is
in activist law-making, concerning areas where there is a consensus. The problem with
Devlin’s view is that in practice the judges sometimes have no choice but to embark on
dynamic law-making. In Gillick v West Norfolk and Wisbech Area Health Authority
(1985), the House of Lords was asked to consider whether a girl under the age of 16
needed her parents’ consent before she could be given contraceptive services. It was an
issue on which there was by no means a consensus, with one side claiming that teenage
pregnancies would increase if the courts ruled that parental consent was necessary, and
the other claiming that the judges would be encouraging under-age sex if they did not.
The House of Lords held, by a majority of three to two, that a girl under 16 did not have
to have parental consent if she was mature enough to make up her own mind. But the
decision did not end the controversy, and it was widely suggested that the judges were
not the right people to make the choice. However, since Parliament had given no lead,
they had no option but to make a decision one way or the other, and were therefore
forced to indulge in what Devlin would call dynamic law-making.

Respecting parliamentary opinion

It is often stated that judges should not make law where there is reason to believe
Parliament does not support such changes. In President of India v La Pintada Compaiiia
Navigacion SA (1984), the House of Lords felt that there was a strong case for overruling
a nineteenth-century decision that a party could receive no interest on a contract debt,
but they noted that the Law Commission had recommended that this rule should be
abolished and the legislators specifically decided not to do so. Lord Brandon said that
to make new law in these circumstances would be an ‘unjustifiable usurpation of the
function which properly belongs to Parliament’.

Similarly, it is sometimes argued that judges should avoid making law in areas of pub-
lic interest which Parliament is considering at the time. Lord Radcliffe suggested that, in
such areas, judges should be cautious ‘not because the principles adopted by Parliament
are more satisfactory or more enlightened, but because it is unacceptable constitutionally
that there should be two independent sources of law-making at work at the same time’.

eI T . EBat

Assisted voluntary euthanasia

There is an ongoing debate about whether someone should be able to lawfully assist
another person to die. Under the current law such assistance could amount to murder.
Campaigners in favour of voluntary euthanasia argue that the law should be changed




When should judges make law?

~
either by Parliament or by the courts. In R (on the application of Nicklinson) v Ministry

of Justice (2014) the applicant, Tony Nicklinson, had led an active life until, at the age
of 51, he suffered a catastrophic stroke. This left him paralysed below the neck, unable
to speak and only able to move his head and eyes. His condition is sometimes
described as ‘locked-in syndrome’, because his active mind is locked into a virtually
useless body. Tony summed up his life as ‘dull, miserable, demeaning, undignified and
intolerable’. He decided that he wanted to die but due to his disabilities he was not
able to commit suicide without assistance unless he starved himself, which is a slow and
very uncomfortable death. He sought a declaration from the courts that any doctors
who assisted him in dying (known as assisted voluntary euthanasia (AVE)), would not
be committing the offence of murder because they would have a defence of necessity.
This declaration was refused. The court ruled that the defence of necessity was not
available on these facts. To allow the defence of necessity would amount to a major
change in the common law. This change could not be made by the courts, because any
such change raised controversial social policy issues: parliamentary legislation would
instead be required. The High Court noted that ‘the subject is profoundly difficult and
complex, raising a myriad of moral, medical and practical considerations’. As a result a
court hearing an individual case, concentrating on the dire circumstances of the claim-
ant, is not in a position to decide such broader questions, but its decision would create
a precedent which would affect many other cases. The High Court commented:

it is one thing for the courts to adopt and develop the principles of the common law
incrementally in order to keep up with the requirements of justice in a changing society,
but major changes involving matters of controversial social policy are for Parliament.

The High Court's decision has been confirmed by the Court of Appeal, and the Supreme
Court. Parliament, unlike the courts, can control the consequences of such a move.
If assisted voluntary euthanasia were legalised in this way, then the legislation would
be able to put into place a surrounding framework regarding end-of-life care and
procedural safeguards. The case, in effect, confirms the supremacy of Parliament. The
judges did not want to be seen to be taking over the role of Parliament in making laws.
The court followed the traditional role of judges as declarers of law, rather than makers
of law. While the judiciary will not make law in this area, with every high-profile case
the pressure for Parliament to review this area of law increases.

Protecting individual rights

In a 1992 lecture, the human rights lawyer, Anthony Lester QC, argued that while
judges must have regard to precedent, they could still use their discretion within the
system of precedent more effectively. He argued that, in the past, judges have abdicated
responsibility for law-making by surrounding themselves with self-made rules (such as
the pre-1966 rule that the House of Lords was bound by its own decisions). Since the
1960s, however, he feels that this tendency has gradually been reduced, with judges
taking on more responsibility for developing the common law in accordance with con-
temporary values, and being more willing to arbitrate fairly between the citizen and the
state. Lester praises this development, arguing that the judges can establish protection
for the individual against misuse of power, where Parliament refuses to do so.
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Advantages of case law

Certainty

Judicial precedent means litigants can assume that like cases will be treated alike, rather
than judges making their own random decisions, which nobody could predict. This helps
people plan their affairs.

Detailed practical rules

Case law is a response to real situations, as opposed to statutes, which may be more
heavily based on theory and logic. Case law shows the detailed application of the law to
various circumstances, and thus gives more information than statute.

Free market in legal ideas

The right-wing philosopher Hayek (1982) has argued that there should be as little
legislation as possible, with case law becoming the main source of law. He sees case law
as developing in line with market forces: if the ratio of a case is seen not to work, it will
be abandoned; if it works, it will be followed. In this way the law can develop in response
to demand. Hayek sees statute law as imposed by social planners, forcing their views on
society whether they like it or not, and threatening the liberty of the individual.

Flexibility

Law needs to be flexible to meet the needs of a changing society, and case law can make
changes far more quickly than Parliament. The most obvious signs of this are the radical
changes the House of Lords made in the field of criminal law, following announcing in
1966 that its judges would no longer be bound by their own decisions.

Disadvantages of case law

Complexity and volume

There are hundreds of thousands of decided cases, comprising several thousand volumes
of law reports, and more are added all the time. With the development of the internet,
almost every decided case is available online or in legal databases. Judgments themselves
are long, with many judges making no attempt at readability, and the ratio decidendi
of a case may be buried in a sea of irrelevant material. This can make it very difficult to
pinpoint appropriate principles.

A possible solution to these difficulties would be to follow the example of some
European systems, where courts hand down a single concise judgment with no dissent-
ing judgments. However, some of these decisions can become so concise that lawyers
are required to do considerable research around the specific words used to discover the
legal impact of the case, because no detailed explanation is provided by the judges.



Disadvantages of case law

Rigid
The rules of judicial precedent mean that judges should follow a binding precedent even
where they think it is bad law, or inappropriate. This can mean that bad judicial decisions

are perpetuated for a long time before they come before a court high enough to have the
power to overrule them.

Illogical distinctions

The fact that binding precedents must be followed unless the facts of the case are signi-
ficantly different can lead to judges making minute distinctions between the facts of a
previous case and the case before them, so that they can distinguish a precedent which
they consider inappropriate. This in turn leads to a mass of cases all establishing different
precedents in very similar circumstances, and further complicates the law.

Unpredictable

The advantages of certainty can be lost if too many of the kind of illogical distinctions
referred to above are made, and it may be impossible to work out which precedents will
be applied to a new case.

Dependence on chance

Case law changes only in response to those cases brought before it, so important changes
may not be made unless someone has the money and determination to push a case far
enough through the appeal system to allow a new precedent to be created.

Unsystematic progression

Case law develops according to the facts of each case and so does not provide a com-
prehensive code. A whole series of rules can be built on one case, and if this is overruled
the whole structure can collapse.

Lack of research

When making case law the judges are only presented with the facts of the case and the
legal arguments, and their task is to decide on the outcome of that particular dispute.
Technically, they are not concerned with the social and economic implications of their
decisions, and so they cannot commission research or consult experts as to these implica-
tions, as Parliament can when changing the law. Increasingly, the senior courts have
been willing to allow interveners to make representations in the public interest during
court proceedings. Such an intervener might be, for example, a charitable body, such as
Liberty or JUSTICE, and it will present to the court arguments about the broader impact
of the case on society, provide comparisons with practice abroad and refer to socio-
economic research in the field. In the House of Lords’ last year of operation, it allowed
third-party interveners to make representations in almost a third of its cases.
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Retrospective effect

Changes made by case law apply to events which happened before the case came to
court, unlike legislation, which usually only applies to events after it comes into force.
This may be considered unfair, since if a case changes the law, the parties concerned in
that case could not have known what the law was before they acted. US courts sometimes
get round the problems by deciding the case before them according to the old law,
while declaring that in future the new law will prevail: or they may determine with what
degree of retroactivity a new rule is to be enforced.

KEY CASE

In SW v United Kingdom (1995), two men, who had been convicted of the rape and
attempted rape of their wives, brought a case before the European Court of Human
Rights, alleging that their convictions violated Art. 7 of the European Convention on
Human Rights, which provides that criminal laws should not have retrospective effect.
The men argued that when the incidents which gave rise to their convictions happened,
it was not a crime for a man to force his wife to have sex; it only became a crime
after the decision in R v R (1991). The court dismissed the men’s argument: Art. 7 did
not prevent the courts from clarifying the principles of criminal liability, providing the
developments could be clearly foreseen. In this case, there had been mounting criticism
of the previous law, and a series of cases which had chipped away at the marital rape
exemption, before the R v R decision.

Legal principle
There is no breach of the European Convention when courts clarify the law
provided legal developments can be foreseen.

The same issue came before the courts again in R v C (2004). In that case the defend-
ant was convicted in 2002 of raping his wife in 1970. On appeal, he argued that this
conviction breached Art. 7 of the European Convention and tried to distinguish the earlier
case of SW v United Kingdom (1995). He said that while in SW v United Kingdom the
defendant could have foreseen in 1989 when he committed the offence that his conduct
would be regarded as criminal, this was not the case in 1970. This argument was rejected
by the Court of Appeal. It claimed, rather unconvincingly, that a husband in 1970 could
have anticipated this development in the law. In fact, the leading textbooks at the time
clearly stated that husbands were not liable for raping their wives.

Recent criminal cases have shown that the retrospective effect of case law can also
work to the benefit of the defendant. In R v Powell and English (1999) the House of
Lords clarified the law that should determine the criminal liability of accomplices. An
earlier controversial case that had involved the criminal liability of an accomplice was
that of R v Bentley (1953), whose story was made into the 1992 film Let Him Have It.
Bentley was caught and arrested after being chased across rooftops by police. Craig
had a gun and Bentley is alleged to have said to Craig, ‘Let him have it’. Craig then shot
and killed a policeman. Craig was charged with murdering a police officer (at that time
a hanging offence) and Bentley was charged as his accomplice. In court Bentley argued



Answering questions

that when he shouted, ‘Let him have it’, he was telling Craig to hand over his gun rather
than, as the prosecution claimed, encouraging him to shoot the police officer. Nevertheless
both were convicted. Craig was under the minimum age for the death sentence, and was
given life imprisonment. Bentley, who was older, was hanged. The conviction was sub-
sequently overturned by the Court of Appeal in July 1998, following a long campaign by
his family. In considering the trial judge’s summing up to the jury, the Court of Appeal
said that criminal liability ‘must be determined according to the common law as now
understood’. The common law that applied in 1998 to accomplice liability was more
favourable than the common law that applied in 1952. The danger in practice is that
every time the common law shifts to be more favourable to defendants, the floodgates
are potentially opened for defendants to appeal against their earlier convictions. To try
to avoid this problem, the Criminal Justice and Immigration Act 2008 provides that the
Court of Appeal can reject as out of time references made to it by the Criminal Cases
Review Commission which are based purely on a change in the common law. The court
is likely to do this where a rejection of the appeal will not cause substantial injustice.

Undemocratic

Lord Scarman pointed out in Stock v Jones (1978) that the judge cannot match the
experience and vision of the legislator; and that unlike the legislator the judge is not
answerable to the people. Theories, like Griffith’s, which suggest that precedent can
actually give judges a good deal of discretion, and allow them to decide cases on grounds
of political and social policy, raise the question of whether judges, who are unelected,
should have such freedom.

Answering questions

What do we mean when we say that the English Legal System is a common law system?
London External LLB

The meaning of ‘common law’ is discussed above (at p. 10). The term ‘common law’ has
different meanings depending on the context in which it is being used. In the context
of this question the focus is on common law being a product of England’s legal history.
It can be contrasted to the civil law systems which can be found in Continental Europe
(for example, France) and countries which were influenced by Continental Europe. This
essay is not concerned with the distinction between equity and ‘common law’ (which is
discussed at p. 125).

One approach to this essay would be to first provide a historical analysis of the com-
mon law (found on p. 10). Secondly, contrast the common law systems which emphasise
judge-made law and the doctrine of judicial precedent, with the civil law systems which
place a greater emphasis on legislative codes. Finally, provide some examples of the
common law working in practice. For example, the fact that the definition of murder can
be found in case law and the way that definition has been developed by the courts.
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9 Judicial reasoning in case law ‘consists in the applying to new combinations of circum-
stances those rules of law which we derive from legal principles and judicial precedents . . .
and we are not at liberty to reject them, and to abandon all analogy to them’. (Mr Justice
Peak, 1833)

Does this statement reflect the operation of precedent today? London External LLB

Your answer could be divided into two parts. The first part could discuss how the statement
of Mr Justice Peak fits within the classic declaratory theory of law provided by William
Blackstone (p. 24). The basic rules that underpin judicial precedent with the hierarchy of
the courts, and the ways that cases can be followed, distinguished, overruled and reversed
support this view (p. 14).

The second part of your answer could point to theories and practice which undermine
this view so that it may not ‘reflect the operation of precedent today’. Thus, you could
discuss the work of the critical theorists (p. 26), and Griffith (p. 26). The material under the
heading ‘Do judges make law?’ (p. 27) would also be useful to answer this part of
the essay.

You might conclude that while Mr Justice Peak’s statement might suggest that the
judges are simply applying existing legal principles and judicial precedents to a particular
set of facts, there may be some flexibility in the way in which those principles and pre-
cedents can be applied, and there may be other factors that help determine the outcome
of a case.

) Precedent must, on the one hand, provide certainty, but on the other hand, it must be
flexible in adapting to social change. In view of the so-called binding nature of precedent,
how are judges able to reconcile these seemingly contradictory characteristics in their use
of precedent?

You should begin by explaining what precedent is and how stare decisis operates, draw-
ing on the materials in the section on ‘Judicial precedent’ (p. 14). Certainty and flexibility
are two of the advantages of precedent. Preoccupation with certainty could lead to an
overly rigid system where bad decisions have to be followed. However, there are a number
of ways in which judges can exercise flexibility, and indeed, are permitted to do so.
Examples that could be given include:

® Use of the 1966 Practice Direction.

® The rules in Young v Bristol Aeroplane Co Ltd (1946) (relevant material can be found
under the heading ‘The Court of Appeal’ (p. 20));

® The practice of distinguishing earlier cases on their facts (see the section entitled ‘How
do judges really decide cases?’ (on p. 24)).

You could argue that this flexibility involves judges in ‘making law’, as opposed to
applying the law, and you could express your view as to whether you think this is
acceptable.

You might conclude with your view on how effectively (or not) you think judges balance
certainty and flexibility, and indeed, whether you think they have to.

a Critically evaluate the extent to which the doctrine of binding precedent inhibits judicial
creativity.

The phrase ‘judicial creativity’ is a reference to the judges’ ability to create or make law.
Your essay could start by explaining the rules relating to judicial precedent including a
clear explanation of the judicial hierarchy, and the exceptional rules relating to both the
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Court of Appeal and the Supreme Court (drawing upon material about judicial precedent
and how it works under the heading ‘Judicial precedent’, p. 14). The relevance of the dis-
tinction between ratio decidendi and obiter dicta should be explained and the importance
of decisions of the European Court of Justice and the European Court of Human Rights
could also be mentioned. Explain some of the arguments in favour of precedent, such as
certainty and consistency. This part of your answer would aim to show how far the rules
of judicial precedent inhibit judicial freedom.

The second part of your essay could then explore how far, despite the rules of judicial
precedent, ‘judicial creativity” still exists. You might discuss some of the material contained
under the heading ‘Do judges make law?’ in this chapter. You could discuss:

® the sheer amount of case law in our system (especially in contract and tort);

® applying the law is not usually an automatic matter in practice;

® judges have been left to define their own role in the system, in the context of the
principle of the separation of powers; and

® the increased availability of reported material can afford significant judicial opportunities
to distinguish cases, and thus to influence the future direction of case law.

You should finish with a conclusion, drawing on the points you have made, that states how
far you think precedent does inhibit judicial creativity.

B Evaluate the advantages of abolishing the doctrine of binding judicial precedent.

You first need to describe the doctrine of binding precedent, but do not spend too much
time on this, as pure description is not what the question is asking for.

You should then consider what the law would lose if precedent were abandoned — the
material on the advantages of precedent is relevant here. Then talk about the disadvant-
ages of the system of precedent, and what might be gained by abolishing it. You could
bring in the effects of the 1966 Practice Direction as an example of the relaxation of
precedent, and talk about whether you feel it has benefited the law or not, mentioning
appropriate cases.

You might mention innovations which would lessen the role of precedent, such as
codification, and say whether you feel they would be desirable and why.

Your conclusion could state whether or not you feel precedent serves a useful role, and
outline any changes which you feel should be made to its operation.

Summary of Chapter 1: Case law

Judicial precedent

In deciding a case, a judge must follow any decision that has been made by a higher court in
a case with similar facts. Judges are bound only by the part of the judgment that forms the
legal principle that was the basis of the earlier decision, known as the ratio decidendi.
The rest of the judgment is known as obiter dicta and is not binding.

The hierarchy of the courts

The Court of Justice of the European Union is the highest authority on European law, in
other matters the Supreme Court is the highest court in the UK. Under the 1966 Practice
Direction, the Supreme Court is not bound by its previous decisions.
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How do judges really decide cases?

According to the traditional declaratory theory laid down by William Blackstone, judges
do not make law but merely discover and declare the law that has always been. Ronald
Dworkin also accepts that the judges have no real discretion in making case law, but he
bases this view on his concept that law is a seamless web of principles.

Very different views have been put forward by other academics. Critical theorists argue
that judicial decisions are actually influenced by social, political and personal factors and
that the doctrine of judicial precedent is merely used to legitimate the judges’ decisions.
Griffith also thinks that judges are influenced by their personal background. Waldron
accepts that judges make political choices but sees no fundamental problem with this.

When should judges make law?

There is no doubt that on occasion judges make law. There is some debate as to when
judges ought to make law. When judges make law they can adapt it to social change, but
Francis Bennion has highlighted the danger that if the courts are too willing to make law,
they undermine the position of Parliament.

Advantages of binding precedent
The doctrine of judicial precedent provides:

® certainty;

® detailed practical rules;

® a free market in legal ideas; and
o flexibility.

Disadvantages of binding precedent
Case law has been criticised because of its:

complexity and volume;
rigidity;

illogical distinctions;
unpredictability;
dependence on chance;
retrospective effect; and
undemocratic character.
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This chapter discusses:

e the House of Commons;

e the House of Lords;

e how an Act of Parliament is made; and

e post-legislative scrutiny.



TOPICAL ISSUE

House of Lords

Introduction

Statutes are made by Parliament, which consists of the House of Commons, the House of
Lords and the Monarch. Another term for a statute is an Act of Parliament. In Britain,
Parliament is sovereign, which has traditionally meant that the law it makes takes pre-
cedence over law originating from any other source though, as we shall see, membership
of the European Union (EU) has compromised this principle. EU law aside, Parliament
can make or cancel any law it chooses, and the courts must enforce it. In other countries,
such as the United States of America, the courts can declare such legislation unconstitu-
tional, but our courts are not allowed to do that.

House of Commons

The House of Commons is the democratically elected chamber of Parliament. Every
four to five years Members of Parliament (MPs) are elected in a general election. There
are 646 MPs who discuss the big political issues of the day and proposals for new laws.

House of Lords

The House of Lords acts as a revising chamber for legislation and its work complements
the business of the Commons. Members of the House of Lords are not elected by the
general public, instead the majority are appointed by the Queen on the recommendation
of the House of Lords Appointments Commission. The House of Lords currently has over
800 members, divided into four different types:

e life peers;

e retired judges of the former House of Lords’ judicial committee;

e bishops; and

o elected hereditary peers.

Life peers are appointed for their lifetime only, so the right to sit in the House of Lords is
not passed on to their children.

Y o B’ |

Modernising the House of Lords

The former Prime Minister, Lloyd George, described the House of Lords as ‘a body of
five hundred men chosen at random from amongst the unemployed’. Today’s desire
for reform might partly reflect public discontent at the ‘cash for honours’ controversy,
when there were suggestions that individuals had been made Lords in return for
donations to political parties. Such a reform could also provide a response to the
recent scandal that some members of the Lords appear to have arranged for legislation

to be amended in return for receiving large sums of money from private companies.
J
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=

At the moment the House of Lords is a chamber which legislates on behalf of the people
but is not held to account by the people.

Traditionally, hereditary peers have sat in the House of Lords and this right
was passed down from father to son. Membership of the House is currently under-
going a major reform to remove the role of the hereditary peers. Their right to sit
and vote in the House of Lords was ended in 1999 by the House of Lords Act, but
92 members were elected internally to remain until the next stage of the Lords reform
process.

The Royal Commission for the Reform of the House of Lords, chaired by Lord
Wakeham, published its report in January 2000. It recommended that there should be
a chamber of about 550 members. Only a minority would be elected, to represent
the regions; the remainder would be appointed by an independent Appointments
Commission. It would be responsible for selecting members who were broadly repre-
sentative of British society. Approximately 20 per cent of the House of Lords’ members
would be politically independent and the others would reflect the political balance
as expressed by the last general election. The Appointments Commission would be
under a statutory duty to ensure that at least 30 per cent of new members were
women and that minorities were represented in numbers at least proportionate to
their representation in the total population. The powers of the new chamber would
be broadly comparable with the present House of Lords.

In 2011, the coalition Government announced its proposals for House of Lords
reform, with the publication of a White Paper and a House of Lords Reform Draft Bill.
The key proposals are that there should be a smaller chamber of 300 members with
80 per cent elected and 20 per cent appointed. Elected members would be elected
for a 15-year term on a staged basis — one third every five years. The appointed mem-
bers would be chosen by an Appointments Commission, with 20 members being
appointed at the same time as the elected members. The appointed members would
be expected to make a ‘non-party political’ contribution to the work of the chamber.
All members would be allowed to serve only one 15-year term.

The representatives of the Church of England would be retained but reduced in
number from 26 to 12. The Prime Minister would also be able to make an unspecified
number of Ministerial appointments to the House in addition to the 300 elected and
appointed members. Anyone appointed in this way would only be a member of the
House whilst he or she retained Ministerial office.

The existing life and hereditary peers would be removed from office. The primacy
of the House of Commons over the House of Lords would be retained, as would the
Parliament Acts of 1911 and 1949 (discussed on p. 48). These key recommendations, with
a few minor amendments, were included in a House of Lords Bill which was presented
to Parliament in 2012. However, following opposition by Conservative MPs, the Bill was
abandoned after its Second Reading in the House of Commons.
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ELIZABETH II c4

Criminal Defence Service (Advice and
Assistance) Act 2001

2001 CHAPTER 4

An Act to clarify the extent of the duty of the Legal Services Commission
under section 13(1) of the Access to Justice Act 1999. [10th April 2001]

E IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the authority of the same, as follows: —

1 Extent of duty to fund advice and assistance

(1) Subsection (1) of section 13 of the Access to Justice Act 1999 (c. 22) (duty of
Legal Services Commission to fund advice and assistance as part of Criminal
Defence Service) shall be treated as having been enacted with the substitution
of the following for paragraph (b) and the words after it—

“(b) in prescribed circumstances, for individuals who—
(i) are not within paragraph (a) but are involved in
investigations which may lead to criminal proceedings,
(ii) are before a court or other body in such proceedings, or
(iii) have been the subject of such proceedings;
and the assistance which the Commission may consider appropriate
includes assistance in the form of advocacy.”

(2) Regulations under subsection (1) of section 13 (as amended above) may
include provision treating them as having come into force at the same time as
that subsection.

2 Short title

This Act may be cited as the Criminal Defence Service (Advice and Assistance)
Act 2001.

© Crown copyright 200}

Printed in the UK by The Stationery Office Limited
under the authority and superintendence of Carol Tulle, Controller of
Her Majesty’s Stationery Oftice and Queen’s Printer of Acts of Parliament

Figure 2.1 An example of a statute: Criminal Defence Service (Advice and
Assistance) Act 2001

Source: The Stationery Office. © Crown Copyright 2001
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Making an Act of Parliament

Policy development

Before the parliamentary legislative process begins, usually a policy objective will have
been identified by the Government of the day. This policy objective may have been set
out in an election manifesto or included in an official consultation document, known as
a Green Paper. The latter document puts forward tentative proposals, which interested
parties may consider and give their views on. The Green Paper will be followed by a White
Paper, which contains the specific reform plans. The Government’s legislative plans for a
parliamentary session are outlined in the Queen’s Speech in May.

Bills

All statutes begin as a Bill, which is a proposal for a piece of legislation. There are three
types of Bill:

Public Bills These are written by parliamentary counsel who specialise in drafting
legislation. They are presented to Parliament by Government ministers and change the
general law of the whole country.

Private Members' Bills These are prepared by an individual backbench MP (someone
who is not a member of the Cabinet). MPs wanting to put forward a Bill have to enter a
ballot to win the right to do so, and then persuade the Government to allow enough
parliamentary time for the Bill to go through. Consequently very few such Bills become
Acts, and they tend to function more as a way of drawing attention to particular issues.
Some, however, have made important contributions to legislation, an example being the
Abortion Act 1967 which stemmed from a Private Member’s Bill put forward by David Steel.

Private Bills These are usually proposed by a local authority, public corporation or
large public company, and usually only affect that sponsor. An example might be a local
authority seeking the right to build a bridge or road.

The actual preparation of Bills is done by expert draftsmen known as parliamentary

counsel.
4 A
Bill
|
\/ v v
Public Bills Hlzzs Members' Private Bills
Bills
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Figure 2.2 Parliamentary Bills

First reading

The title of the prepared Bill is read to the House of Commons. This is called the first
reading, and acts as a notification of the proposed measure.
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Figure 2.3 Making an Act of Parliament

Second reading

At the second reading, the proposals are debated fully, and may be amended, and
members vote on whether the legislation should proceed. In practice, the whip system
(party officials whose job is to make sure MPs vote with their party) means that a Govern-
ment with a reasonable majority can almost always get its legislation through at this and
subsequent stages.

Committee stage

The Bill is then referred to a committee of the House of Commons for detailed examina-
tion, bearing in mind the points made during the debate. At this point further amendments
to the Bill may be made.

Report stage

The committee then reports back to the House, and any proposed amendments are
debated and voted upon.

Third reading

The Bill is re-presented to the House. There may be a short debate, and a vote on whether
to accept or reject the legislation as it stands.
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KEY CASE

House of Lords

The Bill then goes to the House of Lords, where it goes through a similar process of three
readings. If the House of Lords alters anything, the Bill returns to the Commons for
further consideration. The Commons then responds with agreement, reasons for dis-
agreement, or proposals for alternative changes.

At one time legislation could not be passed without the agreement of both Houses,
which meant that the unelected House of Lords could block legislation put forward by
the elected House of Commons. The Parliament Acts of 1911 and 1949 lay down special
procedures by which proposed legislation can go for Royal Assent without the approval
of the House of Lords after specified periods of time. These procedures are only rarely
used, because the House of Lords usually drops objections that are resisted by the
Commons, though their use has increased in recent years. Four Acts of Parliament have
been passed to date relying on the Parliament Act 1949:

@ War Crimes Act 1991;

e European Parliamentary Elections Act 1999;
@ Sexual Offences (Amendment) Act 2000;

e Hunting Act 2004.

It is of particular note that the procedures were used to pass the controversial Hunting
Act 2004. This Act bans hunting wild animals with dogs and a form of hunting known
as hare coursing. It was passed despite the House of Lords’ opposition, by using the
Parliament Act 1949. Members of the pressure group the Countryside Alliance brought
a legal challenge to the Act in R (on the application of Jackson and others) v Attorney
General (2005). They argued that the Parliament Act 1949 was itself unlawful and that
therefore the Hunting Act, which was passed relying on the procedures it laid down,
was also unlawful. The initial Act of 1911 had required a two-year delay between the
first vote in the House of Commons and reliance on the special procedures in the Act.
The 1949 Act reduced this delay to one year and was itself passed using the special
procedures in the 1911 Act. The Countryside Alliance claimed that the 1949 Act was
unlawful because it had been passed relying on the procedures laid down in the 1911
Act, when the 1911 Act was not drafted to allow its procedures to be used to amend
itself. This argument was rejected by the courts. The Law Lords stated that the 1911
and 1949 Acts could not be used to enact major constitutional reforms, such as the
abolition of the House of Lords. Since the 1949 Act was simply reducing the House of
Lords' delaying power from two years to one, this did not amount to a major constitutional
reform and so the 1949 Act was lawful and so also, therefore, was the Hunting Act.

Legal principle

The Parliament Acts of 1911 and 1949 cannot be used to enact major
constitutional reforms.




Making an Act of Parliament -
_ Royal Assent

In the vast majority of cases, agreement between the Lords and Commons is reached, and
the Bill is then presented for Royal Assent. Technically, the Queen must give her consent
to all legislation before it can become law, but in practice that consent is never refused.

Photo 2.1 The Houses of Parliament
Source: © Maksym Gorpenyuk/Shutterstock.com

The Bill is then an Act of Parliament, and becomes law, though most do not take effect
from the moment the Queen gives her consent, but on a specified date in the near future
or when a commencement order has been issued by a Government Minister.

_ Accelerated procedures

In the case of legislation about which there is no controversy, the procedure may be
simplified, with the first three readings in the Lords, then three in the Commons, with
the Bill passing back to the Lords only if there is disagreement. Private Bills technically
go through the above procedure, and are examined to make sure that adequate warning
has been given to anyone affected by the provisions, but there is little debate on them.
Consolidating Acts, which simply bring together all the existing law on one topic, also go
through an accelerated procedure, with no debate, because they do not change the law;
codification Bills, on the other hand, go through the normal process (see p. 136).
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Post-legislative scrutiny

The Law Commission (a body responsible for looking at how the law needs to be reformed)
has considered whether a formal procedure should be introduced to scrutinise legislation
after it has been passed. Following a consultation process the Commission issued a report
on the subject entitled Post-Legislative Scrutiny (2006). This report strongly supported
the creation of a joint parliamentary committee on post-legislative scrutiny which would
routinely check whether new legislation — both Acts of Parliament and delegated legislation
(discussed in Chapter 4) — is working effectively. These recommendations were accepted
by the Labour Government in its report Post-legislative scrutiny — The Government’s
approach (2008). As a result, three to five years after an Act has been passed, the relevant
Government department has to produce a memorandum summarising the impact of the
Act, which is given to the relevant department committee in Parliament to consider.

Devolution

Devolution is a process of decentralisation, and puts power closer to the citizen so that
local factors are better recognised in decision-making. Following referendums in 1997
and 1998, a Scottish Parliament, a Welsh Assembly and a Northern Irish Assembly have
been established with legislative powers. These three legislative bodies have been given
some power that was previously held by the Westminster Parliament. The Westminster
Parliament remains sovereign: it can change the Acts of Parliament that established
these devolved legislative bodies and can legislate on anything that has been devolved.
However, the Government has made it clear it will not normally do so without the consent
of the devolved legislatures.

Under the Government of Wales Act 2006, the Welsh Assembly can legislate on
20 subjects listed in Schedule 7 to that Act dealing with the delivery of local services,
including education, agriculture, housing and transport. This type of legislation is known
as Assembly Acts. The Scotland Act 1998 specifies those matters that are reserved to the
Westminster Parliament (such as defence and foreign policy) and anything else falls
within the remit of the Scottish Parliament. After the Scottish Independence Referendum
of September 2014, which resulted in a vote for Scotland to remain part of the UK, further
powers were promised to be devolved to the Scottish Parliament, including full control
over taxation. The Scottish Parliament has full legislative powers over devolved matters.
Its laws are known as Acts of the Scottish Parliament. All of these devolved bodies have
the power to pass primary legislation (with the authority of law in its own right) rather
than just secondary legislation (discussed in Chapter 4). So Acts of these devolved bodies
do not need the approval of the UK Government to take effect.

Reforms to legislative procedures

An experiment was carried out in 2012 looking at whether there would be benefits in
introducing a new ‘public reading stage’ for Bills to give the public an opportunity to com-
ment on proposed legislation online, and a dedicated ‘public reading day’ within a Bill’s
committee stage where those comments would be debated by the committee scrutinising
the Bill. This procedure was piloted on three Bills, but its use has not been extended
further.
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Answering questions

n There has been some disagreement as to the way in which the House of Lords should
be reformed. What are the various options, and how do these differ from its present
composition?

You could start by setting out the present composition and role of the House of Lords
(as a second unelected chamber), before going on to describe the conflicting proposals
(p- 43) and how these would affect the power of the House of Lords. Note that the Parliament
Acts had effectively reduced the House of Lords’ power, but if its members were elected
it could develop the authority to exercise greater control over the House of Commons.
You could give an opinion as to whether or not making the House of Lords into an elected
(i.e. more democratic) chamber with greater powers would be a good or a bad thing.

g Describe the stages of the law-making process in Parliament: to what extent is approval
of the House of Lords always required?

The first part of your essay could contain a fairly full but essentially descriptive account of
the legislative process, starting with the Green and White Papers and through to Royal
Assent, and emphasising the principle that consent of both Houses and the Crown is
usually required.

The second part of the question focuses upon the exceptional provisions of the
Parliament Acts 1911 and 1949 allowing legislation to proceed to Royal Assent without
the approval of the House of Lords. Mention should be made of the recent and highly
publicised case of R (on the application of Jackson and others) v Attorney General
concerning the validity of the Hunting Act 2004. In that case the House of Lords stated
that the Parliament Acts could be used for ordinary legislation but not for major con-
stitutional reforms; and as the Hunting Act was not a major constitutional reform, the
Parliament Acts had been correctly used.

Additional marks would be secured by mentioning the Law Commission Report Post-
Legislative Scrutiny.

Summary of Chapter 2: Statute law

Introduction
Statutes are made by Parliament, which consists of the House of Commons, the House of
Lords and the Monarch.

House of Commons
The House of Commons is the democratically elected chamber of Parliament.

House of Lords

Following the House of Lords Act 1999, membership of the House of Lords is currently
undergoing a major reform to remove the role of the hereditary peers. The Government
is considering removing the remaining 92 hereditary peers. An independent Appoint-
ments Commission selects some non-party members for the upper House and vets party
appointments.
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Making an Act of Parliament
All statutes begin as a Bill. There are three types of Bill:

® Public Bills;
® Private Members' Bills; and
@ Private Bills.

The legislative process usually starts in the House of Commons and proceeds as follows:

First reading;
Second reading;
Committee stage;
Report stage;
Third reading;
House of Lords;
Royal Assent.

Role of the House of Lords

The Parliament Acts of 1911 and 1949 lay down special procedures by which proposed
legislation can go for Royal Assent without the approval of the House of Lords after
specified periods of time. These procedures are only rarely used, because the House of
Lords usually drops objections that are resisted by the Commons, though their use has
increased in recent years.

Reading list

Law Commission (2006) Post-Legislative Scrutiny, Cm 6945, London: HMSO.
Renton, D. (1975) The Preparation of Legislation, London: HMSO.

Royal Commission for the Reform of the House of Lords (2000) A House for the Future, Cm
4534, London: HMSO.

Q On the internet

WWW " Copies of Public Bills currently being considered by Parliament can be found at:
http://www.parliament.uk/business/bills-and-legislation/

Copies of recent legislation can be found at:
http://www.legislation.gov.uk/ukpga

Useful explanatory notes prepared by the Government to explain the implications of recent
legislation can be found at:
http://www.legislation.gov.uk/browse

The Law Commission’s consultation paper, Post-Legislative Scrutiny (2006), is available on its
website at:
www.justice.gov.uk/lawcommission/
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Statutory interpretation

When judges are faced with a new piece of legislation, its
meaning is not always clear and they have to interpret it.
Often, when interpreting the Act, the judges say that they
are looking for Parliament’s intention. In this chapter we will
consider:

e the meaning of parliamentary intention;
e the rules of statutory interpretation;
e internal aids to statutory interpretation;

e external aids to statutory interpretation, including the Human
Rights Act 1998 and the official record of what was said in
Parliament (known as Hansard); and

e theories about how judges interpret statutes in practice.
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Introduction

Although Parliament makes legislation, it is left to the courts to apply it. The general
public imagines that this is simply a case of looking up the relevant law and ruling
accordingly, but the reality is not so simple. Despite the fact that Acts of Parliament are
carefully written by expert draftsmen, there are many occasions in which the courts find
that the implications of a statute for the case before them are not at all clear.

Bennion (2005) has identified a number of factors that may cause this uncertainty:

o A word is left out because the draftsman thought it was automatically implied. For
example, a draftsman writing a statute banning men with facial hair from parks
might write that ‘men with beards or moustaches are prohibited from parks’. Does
this mean that a man who has a beard and a moustache would be allowed in? If the
words ‘and/or’ were used it would be clear, but the draftsman may have thought
this was automatically implied.

e A broad term was used, leaving it to the user to decide what it includes. Where a
statute bans vehicles from the park, this obviously includes cars and lorries, but the
courts would have to decide whether it also prohibited skateboards, bikes or roller
skates, for example.

@ An ambiguous word or phrase was used on purpose, perhaps because the provision is
politically contentious. The European Communities Act 1972 was ambiguous about
the position of UK legislation.

e® The wording is inadequate because of a printing, drafting or other error.

e The events of the case before the court were not foreseen when the legislation was
produced. In the example given above regarding vehicles, skateboards might not have
been invented when the statute was drafted, so it would be impossible for Parliament
to say whether they should be included in the term ‘vehicles’.

In any of these cases, the job of the courts — in theory at least — is to discover how
Parliament intended the law to apply and put that into practice. This is because, as you
know, in our constitution, Parliament is the supreme source of law (excluding EU law,
which will be discussed later), and therefore the judiciary’s constitutional role is to put
into practice what they think Parliament actually intended when it made a particular
law, rather than simply what the judges themselves might think is the best interpretation
in the case before them. However, as we shall see, the practice is not always as straight-
forward as the constitutional theory suggests.

What is parliamentary intention?

The idea of parliamentary intention is a very slippery concept in practice. The last
example above is one illustration of this: how could Parliament have had any intention
at all of how skateboards should be treated under the legislation, if skateboards were not
invented when the legislation was passed?

More problems are revealed if we try to pin down precisely what parliamentary
intention means. Is it the intention of every individual Member of Parliament at the time
the law was passed? Obviously not, since not every member will have voted for the
legislation or even necessarily been present when it was passed. The intention of all those
who did support a particular piece of legislation is no easier to define either, since some
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of those are likely to be acting from loyalty to their party, and will not necessarily have
detailed knowledge of the provisions, much less have thought hard about how they
might apply in as yet unseen circumstances. Even among those MPs who have considered
the detailed provisions, there may be many different opinions as to how they should
apply in different situations. And even if one of these groups was taken to represent
true parliamentary intention, how are their views to be assessed? It is hardly feasible to
conduct a poll every time a legislative provision is found to be unclear.

In fact, the people who will have paid most attention to the wording of a statute are
the Ministers who seek to get them through Parliament, the civil servants who advise
the Ministers and the draftsmen who draw up the legislation. None of these can really be
said to amount to Parliament.

Statutory interpretation and case law

Once the courts have interpreted a statute, or a section of one, that interpretation
becomes part of case law in just the same way as any other judicial decision, and subject
to the same rules of precedent. A higher court may decide that the interpretation is
wrong, and reverse the decision if it is appealed, or overrule it in a later case but, unless
and until this happens, lower courts must interpret the statute in the same way.

How are statutes interpreted?

Parliament has given the courts some sources of guidance on statutory interpretation.
The Interpretation Act 1978 provides certain standard definitions of common provisions,
such as the rule that the singular includes the plural and ‘he’ includes ‘she’, while inter-
pretation sections at the end of most modern Acts define some of the words used within
them - the Police and Criminal Evidence Act 1984 contains such a section. A further
source of help has been provided since the beginning of 1999: all Bills passed since that
date are the subject of special explanatory notes, which are made public. These detail the
background to the legislation and explain the effects particular provisions are intended
to have.

Apart from this assistance, it has been left to the courts to decide what method to
use to interpret statutes, and four basic approaches have developed, in conjunction
with certain aids to interpretation. These approaches should not be considered as rules
to be followed. The Supreme Court made clear in Cusack v London Borough of Harrow
(2013) that whilst these approaches have a valuable part to play in interpreting statutes,
they should be treated as ‘guidelines rather than railway lines’.

Rules of interpretation

The literal rule

This rule gives all the words in a statute their ordinary and natural meaning, on the prin-
ciple that the best way to interpret the will of Parliament is to follow the literal meaning
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of the words they have used. Under this rule, the literal meaning must be followed, even
if the result is silly; for example, Lord Esher stated, in R v City of London Court Judge
(1892): If the words of an Act are clear, you must follow them, even though they lead
to a manifest absurdity. The court has nothing to do with the question of whether the
legislature has committed an absurdity.’

Examples of the literal rule in use are:

Whitely v Chapell (1868) A statute aimed at preventing electoral malpractice made
it an offence to impersonate ‘any person entitled to vote’ at an election. The accused
was acquitted because he impersonated a dead person and a dead person was clearly
not entitled to vote!

London and North Eastern Railway Co v Berriman (1946) A railway worker
was knocked down and killed by a train, and his widow attempted to claim damages.
The relevant statute provided that this was available to employees killed while engaging
in ‘relaying or repairing’ tracks; the dead man had been doing routine maintenance
and oiling, which the court held did not come within the meaning of ‘relaying and
repairing’.

Fisher v Bell (1961) After several violent incidents in which the weapon used was a
flick-knife, Parliament decided that these knives should be banned. The Restriction of
Offensive Weapons Act 1959 consequently made it an offence to ‘sell or offer for sale’ any
flick-knife. The defendant had flick-knives in his shop window and was charged with
offering these for sale. The courts held that the term ‘offers for sale’ must be given its
ordinary meaning in law, and that in contract law this was not an offer for sale but only
an invitation to people to make an offer to buy. The defendant was therefore not guilty
of a crime under the Act, despite the fact that this was obviously just the sort of behaviour
that Act was set up to prevent.

Advantages of the literal rule

It respects parliamentary sovereignty, giving the courts a restricted role and leaving
law-making to those elected for the job.

Disadvantages of the literal rule

Where use of the literal rule does lead to an absurd or obviously unjust conclusion, it can
hardly be said to be enacting the will of Parliament, since Parliament is unlikely to have
intended absurdity and injustice. The case of London and North Eastern Railway Co v
Berriman (above) is an example of literal interpretation creating injustice where
Parliament probably never intended any - the difference in the type of work being done
does not change the degree of danger to which the workers were exposed.

In addition, the literal rule is useless where the answer to a problem simply cannot
be found in the words of the statute. As Hart (1994) has pointed out, some terms have a
core of very clear meaning, but it may still be unclear how far that word stretches: the
example above of an imaginary law banning ‘vehicles’ from the park clearly illustrates
this. Where such a broad term is used, the answer is simply not there in the words of the
statute, and the courts have to use some other method.

The Law Commission in 1969 pointed out that interpretation based only on literal
meanings ‘assumes unattainable perfection in draftsmanship’; even the most talented
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and experienced draftsmen cannot predict every situation to which legislation may have
to be applied. One should not expect too much of words, which are always an imperfect
means of communication. The same word may mean different things to different people,
and words also shift their meanings over time.

Zander, in his book The Law-Making Process (2004), describes the literal approach
as ‘mechanical, divorced both from the realities of the use of language and from the
expectations and aspirations of the human beings concerned ... in that sense it is
irresponsible’.

In R (on the application of Haw) v Secretary of State for the Home Department
(2006), the Court of Appeal refused to apply a literal interpretation to a new piece
of legislation, as it considered that this would not reflect the intention of Parliament.
The case concerned Brian Haw, who had been holding a protest in Parliament Square,
opposite Parliament, against the war in Iraq since June 2001. He lived on the pavement
and displayed a large number of placards protesting about Government policy in
Iraq. The demonstration had earlier been held to be lawful, since it neither caused
an obstruction nor gave rise to any fear that a breach of the peace might arise. The
Serious Organised Crime and Police Act 2005, s. 133(1) was subsequently passed,
which required any person who intended to organise a demonstration in the vicinity
of Parliament to apply to the police for authorisation to do so. Section 132(1) provided
that a person who carried on a demonstration in the designated area was guilty of
an offence if, when the demonstration started, appropriate authorisation had not been
given:

(1) Any person who —

(a) organises a demonstration in a public place in the designated area, or
(b) takes part in a demonstration in a public place in the designated area, or
(c) carries on a demonstration by himself in a public place in the designated area,

is guilty of an offence if, when the demonstration starts, authorisation for the demonstration
has not been given under section 134(2).

Haw argued that the Act did not apply to his demonstration because it had started
before the Act came into force. The Court of Appeal held that the Act did in fact apply
to Haw’s demonstration: ‘Any other conclusion would be wholly irrational and could
fairly be described as manifestly absurd.” Construing the statutory language in context,
Parliament’s intention was clearly to regulate all demonstrations in the designated
area, whenever they began. Thus, rather than following a literal interpretation of the
legislation, the court looked at its context to determine the intention of Parliament.
The court gave particular weight to the fact that the 2005 Act repealed a provision
in the Public Order Act 1986. That provision had provided for controls to be placed
on public demonstrations and would have applied to demonstrations which had been
started since 1986. The Court of Appeal thought it was inconceivable that Parliament
would have intended to repeal that power to control demonstrations started before
2005 and replace it with legislation which could only control demonstrations started
after 2005, as this would leave a significant gap in the power of the state to control
demonstrations.

Conditions were subsequently imposed on Haw’s demonstration in accordance
with the provisions of the 2005 Act, aimed primarily at restricting the size of the
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demonstration. It was accepted that Haw’s demonstration in itself did not pose a
security risk, but if a large number of people joined his demonstration this could be an
opportunity for terrorists to join in and conceal an explosive device. A new framework for
regulating protests around Parliament Square is contained in the Police Reform and
Social Responsibility Act 2011, replacing the relevant provisions in the 2005 Act.

The golden rule

This provides that if the literal rule gives an absurd result, which Parliament could not
have intended, then (and only then) the judge can substitute a reasonable meaning in
the light of the statute as a whole. It was defined by Lord Wensleydale in Grey v Pearson
(1857): ‘The grammatical and ordinary sense of the words is to be adhered to, unless that
would lead to some absurdity, or some repugnance or inconsistency with the rest of the
instrument, in which case the grammatical and ordinary sense of the words may be
modified so as to avoid that absurdity and inconsistency, but no further.’
Examples of the golden rule in use are:

R v Allen (1872) Section 57 of the Offences Against the Person Act 1861 stated that
‘Whosoever being married shall marry any other person during the life of the former
husband or wife . . . shall be guilty of bigamy.’ It was pointed out that it was impossible
for a person already married to ‘marry’ someone else — they might go through a marriage
ceremony, but would not actually be married; using the literal rule would make the
statute useless. The courts therefore held that ‘shall marry’ should be interpreted to
mean ‘shall go through a marriage ceremony’.

Maddox v Storer (1963) Under the Road Traffic Act 1960, it was an offence to drive
at more than 30 mph in a vehicle ‘adapted to carry more than seven passengers’. The
vehicle in the case was a minibus made to carry 11 passengers, rather than altered to do
so, and the court held that ‘adapted to’ could be taken to mean ‘suitable for’.

Adler v George (1964) The defendant was charged under s. 3 of the Official Secrets
Act 1920, with obstructing a member of the armed forces ‘in the vicinity of any prohibited
place’. He argued that the natural meaning of ‘in the vicinity of’ meant near to, whereas
the obstruction had actually occurred in the prohibited place itself, an air force station.
The court held that while in many circumstances ‘in the vicinity’ could indeed only
be interpreted as meaning near to, in this context it was reasonable to construe it as
including being within the prohibited place.

Advantages of the golden rule

The golden rule can prevent the absurdity and injustice caused by the literal rule, and
help the courts put into practice what Parliament really means.

Disadvantages of the golden rule

The Law Commission noted in 1969 that the ‘rule’ provided no clear meaning of an
‘absurd result’. As in practice that was judged by reference to whether a particular inter-
pretation was irreconcilable with the general policy of the legislature, the golden rule
turns out to be a less explicit form of the mischief rule (discussed below).
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The mischief rule

The mischief rule was laid down in Heydon's Case in the sixteenth century, and pro-
vides that judges should consider three factors:

® what the law was before the statute was passed;
® what problem, or ‘mischief’, the statute was trying to remedy;
® what remedy Parliament was trying to provide.

The judge should then interpret the statute in such a way as to put a stop to the
problem that Parliament was addressing.

Legal principle
Judges can interpret a statute so that it effectively tackles the problem that
Parliament wanted to deal with: the mischief rule.

Examples of the mischief rule in use are:

Smith vHughes (1960) The Street Offences Act 1959 made it a criminal offence for a pro-
stitute to solicit potential customers in a street or public place. In this case, the prostitute
was not actually in the street, but was sitting in a house, on the first floor, and tapping on
the window to attract the attention of the men walking by. The judge decided that the
aim of the Act was to enable people to walk along the street without being solicited, and
since the soliciting in question was aimed at people in the street, even though the prostitute
was not in the street herself, the Act should be interpreted to include this activity.

Elliott v Grey (1960) The Road Traffic Act 1930 provided that it was an offence for an
uninsured car to be ‘used on the road’. The car in this case was on the road, but jacked up, with
its battery removed, but the court held that, as it was nevertheless a hazard of the type
which the statute was designed to prevent, it was covered by the phrase ‘used on the road’.

Royal College of Nursing v DHSS (1981) The Abortion Act 1967 stated that termi-
nations of pregnancy were legal only if performed by a ‘registered medical practitioner’.
By 1972, surgical abortions were largely being replaced by drug-induced ones, in which
the second stage of the process (attaching the patient to a drip), was carried out by
nurses, under the instructions of a doctor. The House of Lords ruled that the mischief
which the Act sought to remedy was the uncertain state of the previous law, which drove
many women to dangerous back-street abortionists. It sought to do this by widening the
grounds on which abortions could be obtained, and ensuring that they were carried out
with proper skill in hygienic conditions, and the procedure in question promoted this
aim, and was not unlawful. It was a controversial decision, with Lords Wilberforce and
Edmund Davies claiming that the House was not interpreting legislation but rewriting it.

Advantages of the mischief rule

The mischief rule helps avoid absurdity and injustice, and promotes flexibility. It was
described by the Law Commission in 1969 as a ‘rather more satisfactory approach’ than
the two other established rules.

59



60 Chapter 3 Statutory interpretation

Disadvantages of the mischief rule

Heydon’s Case was the product of a time when statutes were a minor source of law,
compared to the common law. Drafting was by no means as exact a process as it is today,
and the supremacy of Parliament was not really established. At that time too, what
statutes there were tended to include a lengthy preamble, which more or less spelt out
the ‘mischief’ with which the Act was intended to deal. Judges of the time were very well
qualified to decide what the previous law was and what problems a statute was intended
to remedy, since they had usually drafted statutes on behalf of the king, and Parliament
only rubber-stamped them. Such a rule may be less appropriate now that the legislative
situation is so different.

The purposive approach

Historically, the preferred approach to statutory interpretation was to look for the
statute’s literal meaning. However, over the last three decades, the courts have accepted
that the literal approach can be unsatisfactory. Instead, the judges have been increasingly
influenced by the European approach to statutory interpretation which focuses on giving
effect to the purpose of the legislation. During his judicial career, Lord Denning was at
the forefront of moves to establish a more purposive approach, aiming to produce deci-
sions that put into practice the spirit of the law, even if that meant paying less than usual
regard to the letter of the law — the actual words of the statute. He felt that the mischief
rule could be interpreted broadly, so that it would not just allow the courts to look at the
history of the case, but it would also allow them to carry out the intention of Parliament,
however imperfectly this might have been expressed in the words used. In reality, the
purposive approach that has developed takes a more liberal approach to statutory inter-
pretation than is traditionally associated with the mischief rule. Denning stated his views
in Magor and St Mellons Rural District Council v Newport Corporation (1952):

We do not sit here to pull the language of Parliament to pieces and make nonsense of
it . .. we sit here to find out the intention of Parliament and carry it out, and we do this
better by filling in the gaps and making sense of the enactment than by opening it up to
destructive analysis.

On appeal, the House of Lords described this approach as ‘a naked usurpation of the
judicial function, under the guise of interpretation . . . If a gap is disclosed, the remedy
lies in an amending Act.’

In fact, over time, the House of Lords has come to accept that a purposive approach to
statutory interpretation can, in certain cases, be appropriate. The move towards a pur-
posive approach has been particularly marked in relation to the interpretation of European
legislation and national legislation that is designed to implement European legislation,
as the Court of Justice of the European Union (like most civil law countries) tends itself to
adopt a purposive approach to statutory interpretation. Thus, in Pickstone v Freemans
(1988) the House of Lords held that it had to read words into inadequate domestic
legislation in order to give effect to European legislation which was intended to tackle
the problem of women being paid less than men for the same work.

But the purposive approach has not been restricted to the context of European law,
and has been applied to pure domestic legislation. In Pepper v Hart (1993) the House
of Lords stated:
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The days have long passed when the court adopted a strict constructionist view of inter-
pretation which required them to adopt the literal meaning of the language. The courts now
adopt a purposive approach which seeks to give effect to the true purpose of legislation and
are prepared to look at much extraneous material that bears on the background against
which the legislation was enacted.

KEY CASE In R (on the application of Quintavalle) v Secretary of State for Health (2003) the
House of Lords was required to interpret the Human Fertilisation and Embryology Act
1990. Section 1 of this Act defines an embryo as ‘a live human embryo where fertilisation
is complete’ and their use was regulated by the Human Fertilisation and Embryology
Authority (HFEA). After the Act had been passed, scientists developed a cloning technique
whereby embryos were not created by fertilising an egg, but by replacing the nucleus
of an egg with a cell from another person. The Labour Government had issued a state-
ment saying that medical research involving cloned embryos did fall within the Act and
could be regulated by HFEA. The pressure group, Pro-Life Alliance, was opposed to
such research and sought a declaration of the courts that HFEA was acting outside its
statutory powers. The House of Lords gave the Act a purposive interpretation to give
effect to the intention of Parliament. It observed that under the influence of European
legal culture ‘the pendulum has swung towards purposive methods of construction’:

The basic task of the court is to ascertain and give effect to the true meaning of what
Parliament has said in the enactment to be construed. But that is not to say that attention
should be confined and a literal interpretation given to the particular provisions which
give rise to difficulty . . . The court’s task, within the permissible bounds of interpretation,
is to give effect to Parliament’s purpose. So the controversial provisions should be read
in the context of the statute as a whole, and the statute as a whole should be read in the
historical context of the situation which led to its enactment.

It concluded that Parliament could not have intended to exclude cloned embryos from
being regulated by HFEA.

Legal principle
Legislation can be interpreted using a purposive approach.

Rectification

Words can be added to a statute by a judge to give effect to Parliament’s intention
where an obvious error has been made in drafting a statute. This was the conclusion
of the House of Lords in Inco Europe Ltd v First Choice Distribution (2000) and this
process of correcting mistakes is known as rectification. To be able to read words into
a statute, the court must be in no doubt about what provision needs to be added. The
power of rectification is restricted to plain cases of drafting mistakes. The court must not
do anything that might look like judicial legislation; its role is purely interpretative. Since
a statute is expressed in language that is approved and enacted by the legislature, the
courts must exercise considerable caution before adding, omitting or substituting words.
Therefore, before interpreting a statute in this way, the court must be sure:
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e of the intended purpose of the statute;

e that the draftsman and Parliament have, by accident, failed to give effect to that purpose;

o how Parliament would have written the provision if the error had been spotted,
though not necessarily the precise words Parliament would have used, had the error
in the Bill been noticed.

Even where these conditions are satisfied, a court may be unable to imply a change of
wording in the Act if the change in language is considered too far-reaching.

The case of Inco Europe Ltd was considered in OB v Director of the Serious Fraud
Office (2012). The defendant had been sent to prison for contempt of court and sought
to appeal against this decision from the Criminal Division of the Court of Appeal to the
Supreme Court. The old Administration of Justice Act 1960 contained a right to appeal
in such cases, but this right was not mentioned when the legislation was amended by
the Armed Forces Act 2006. The defendant argued that this omission was simply a
legislative error and he should still have a right of appeal. The Court of Appeal accepted
that the case satisfied the requirements laid down in Inco Europe Ltd. In particular,
when enacting the 2006 Act, Parliament had no intention of removing the right of appeal
in contempt cases. In summary, the courts will correct an error in legislative drafting
where common sense requires it.

TOPICAL ISSUE [ "“\_ W Ea i

The Human Rights Act 1998

The Human Rights Act 1998 incorporates into UK law the European Convention on
Human Rights, which is an international treaty signed by most democratic countries,
and designed to protect basic human rights. In much of Europe, the Convention has
been incorporated into national law as a Bill of Rights, which means that the courts can
overrule domestic legislation which is in conflict with it. This is not the case in the UK.
Instead, s. 3(1) of the Human Rights Act requires that:

So far as it is possible to do so, primary legislation and subordinate legislation must be
read and given effect in a way which is compatible with the Convention rights.

Section 2 further requires that, in deciding any question which arises in connection
with a right protected by the Convention, the courts ‘must take into account’ any relevant
judgments made by the European Court of Human Rights (see p. 21). If it is impossible

_ to find an interpretation which is compatible with the Convention, the court concerned

k| can make a declaration of incompatibility under s. 4 of the Act. This does not affect

0 kh the validity of the statute in question, but it is designed to draw attention to the con-

' flict so that the Government can change the law to bring it in line with the Convention

(although the Act does not oblige the Government to do this). Under s. 10 there is a
P 1:-_ " special ‘fast track’ procedure by which a Minister can make the necessary changes.

LAl When new legislation is being made, the relevant Bill must carry a statement

from the relevant Minister, saying either that its provisions are compatible with the

Convention, or that, even if they are not, the Government wishes to go ahead with

the legislation anyway. In the latter case, the Government would be specifically saying

that the legislation must override Convention rights if there is a clash, but clearly any
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Government intent on passing such legislation would be likely to face considerable
opposition and so would have to have a very good reason, in the eyes of the public,
for doing so.

If the courts consider that a literal interpretation of an Act would render the legisla-
tion in breach of the European Convention, under s. 3 the precise wording of the Act
may in certain circumstances be ignored and the Act given an interpretation which
conforms with the Convention. In R v A (2001) the House of Lords noted that:

Under ordinary methods of interpretation a court may depart from the language of the
statute to avoid absurd consequences: section 3 goes much further. . .In accordance
with the will of Parliament as reflected in section 3 it will sometimes be necessary to
adopt an interpretation which linguistically may appear strained.

This case was concerned with the prosecution of rape. Evidence of a complainant’s
past sexual experience is sometimes admissible as evidence in court in rape trials.
Such evidence has in the past been used to give the jury a bad impression of the victim
and make it appear that she was not a credible witness — the insinuation being that a
woman who has had an active sex life with men other than a husband is immoral and
cannot be trusted generally. The Labour Government was concerned that rape victims
were not being adequately protected in court proceedings and legislation was passed
on the matter. The Youth Justice and Criminal Evidence Act 1999, s. 41 provided that
evidence of the complainant’s past sexual behaviour could only be given if ‘a refusal
of leave might have the result of rendering unsafe a conclusion of the jury or.. . the
court on any relevant issue in the case’. The clear intention of Parliament was to
significantly restrict the use of past sexual history evidence in rape trials. Unfortunately,
in the first case to reach the House of Lords concerning this section, the House relied
on the Human Rights Act 1998 in order to ignore the clear intention of Parliament. It
ruled that a defendant had to be given the opportunity to adduce evidence as to the
complainant’s past sexual behaviour with the defendant which had taken place over a
week before the purported rape. It considered that otherwise this section would be
in breach of Art. 6 of the European Convention on Human Rights guaranteeing a fair
trial. The interpretation of the legislation ran contrary to Parliament’s intention when it
passed that Act, though it is arguable that Parliament’s ultimate intention was being
respected as provided for in the Human Rights Act 1998.

In Ghaidan v Godin-Mendoza (2004) the House of Lords encouraged the courts
to use s. 3 to interpret statutes in accordance with the European Convention. Lord
Steyne noted that, at the time of the judgment, ten declarations of incompatibility
had been made under s. 4, of which five had been overturned on appeal, and s. 3 had
only been relied on ten times. He concluded from these statistics that s. 4 was being
relied on too often, when it should only be used as a last resort, and that instead the
courts should make greater use of s. 3 to interpret legislation in accordance with
the Convention.

The House felt that, in the context of s. 3, the courts should be prepared to move
away from the ‘semantic lottery’ of the words used by the draftsman and interpret the
statute in the light of Convention rights:

[Olnce it is accepted that section 3 may require legislation to bear a meaning which
departs from the unambiguous meaning the legislation would otherwise bear, it becomes
impossible to suppose Parliament intended that the operation of section 3 should

~

J
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a

~
depend critically upon the particular form of words adopted by the parliamentary drafts-

man in the statutory provision under consideration.

The House simply requires the courts to make sure that the meaning given to the
legislation is consistent with the ‘fundamental features’ of the statute and the judges
must avoid deciding issues calling for legislative deliberation. This potentially gives
the courts considerable flexibility when relying on s. 3 to interpret a statute which risks
breaching the European Convention.

The Court of Appeal went too far in Re S (A Minor) (2002). It attempted to interpret
the Children Act 1989 by adding a new procedure requiring the local authority to
contact the guardian of a child subjected to a care order in particular circumstances.
The House of Lords allowed an appeal as it considered that the Court of Appeal had
crossed the boundary between interpretation and amendment. The new procedure
created by the Court of Appeal conflicted with a fundamental feature of the 1989 Act
that judicial supervision of care orders was very restricted.

Thus, there are certain limits on the courts’ powers of interpretation when applying
s. 3 of the Human Rights Act 1998, but they still appear to have greater powers of inter-
pretation in this context than when they are exercising their ordinary powers of statutory
interpretation.

Interpreting European legislation

Section 2(4) of the European Communities Act 1972 provides that all parliamentary
legislation (whether passed before or after the European Communities Act) must be
construed and applied in accordance with European law. The case of R v Secretary of
State for Transport, ex parte Factortame (1990) makes it clear that the English courts
must apply European law which is directly effective even if it conflicts with English law,
including statute law (these issues are discussed more fully in Chapter 5: European law).

Aids to interpretation

Whichever approach the judges take to statutory interpretation, they have at their dis-
posal a range of material to help. Some of these aids may be found within the piece of
legislation itself, or in certain rules of language commonly applied in statutory texts —
these are called internal aids. Others, outside the piece of legislation, are called external
aids. Since 1995, a very important new external aid has been added in the form of the
Human Rights Act 1998.

Internal aids

The literal rule and the golden rule both direct the judge to internal aids, though they are
taken into account whatever the approach.
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The statute itself

To decide what a provision of the Act means the judge may draw a comparison with
provisions elsewhere in the statute. Clues may also be provided by the long title of the
Act or the subheadings within it.

Explanatory notes

Acts passed since the beginning of 1999 are provided with explanatory notes, published
at the same time as the Act.

Rules of language

Developed by lawyers over time, these rules are really little more than common sense,
despite their intimidating names. As with the rules of interpretation, they are not always
precisely applied. Examples include:

Ejusdem generis General words which follow specific ones are taken to include only
things of the same kind. For example, if an Act used the phrase ‘dogs, cats and other
animals’ the phrase ‘and other animals’ would probably include other domestic animals,
but not wild ones.

Expressio unius est exclusio alterius Express mention of one thing implies the
exclusion of another. If an Act specifically mentioned ‘Persian cats’, the term would not
include other breeds of cat.

Noscitur a sociis A word draws meaning from the other words around it. If a statute
mentioned ‘cat baskets, toy mice and food’, it would be reasonable to assume that ‘food’
meant cat food, and dog food was not covered by the relevant provision.

Presumptions

The courts assume that certain points are implied in all legislation. These presumptions
include the following:

e statutes do not change the common law;

e the legislature does not intend to remove any matters from the jurisdiction of the
courts;

e existing rights are not to be interfered with;

Statute

I
\/ v v /

Literal Golden Mischief Purposive
rule rule rule approach

- J
Figure 3.1 Approaches to statutory interpretation
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Figure 3.2 Internal aids to interpretation

e laws which create crimes should be interpreted in favour of the citizen where there is
ambiguity;

e legislation does not operate retrospectively: its provisions operate from the day it
comes into force, and are not backdated;

e statutes do not affect the Monarch;

e statutes are ‘always speaking’ (see p. 72).

It is always open to Parliament to go against these presumptions if it sees fit — for
example, the European Communities Act 1972 makes it clear that some of its provisions
are to be applied retrospectively. But, unless the wording of a statute makes it absolutely
clear that Parliament has chosen to go against one or more of the presumptions, the
courts can assume that the presumptions apply.

Some indication of the weight which judges feel should be attached to presumptions
can be seen in the case of L’Office Cherifien des Phosphates Unitramp SA v Yamashita-
Shinnihon Steamship Co Ltd (The Boucraa) (1994), which concerned the presump-
tion against retrospective effect. The House of Lords stated that the important issue was
‘simple fairness’: if they read the relevant statute as imposing the suggested degree of
retrospective effect, would the result be so unfair that Parliament could not have intended
it, even though their words might suggest retrospective effect? This could be judged by
balancing a number of factors, including the nature of the rights affected, the clarity of
the words used and the background to the legislation.

What remains unclear is how judges decide between different presumptions if they
conflict, and why certain values are selected for protection by presumptions, and not
others. For example, the presumption that existing rights are not to be interfered with
serves to protect the existing property or money of individuals, but there is no presump-
tion in favour of people claiming state benefits.

External aids

The mischief rule directs the judge to external aids, including the following:
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Aids to interpretation

Historical setting

A judge may consider the historical setting of the provision that is being interpreted, as
well as other statutes dealing with the same subjects.

Dictionaries and textbooks

These may be consulted to find the meaning of a word, or to gather information about
the views of legal academics on a point of law.

Reports

Legislation may be preceded by a report of a Royal Commission, the Law Commission
or some other official advisory committee (see p. 139). The House of Lords stated in
Black Clawson International Ltd v Papierwerke Waldhof-Aschaffenburg AG (1975)
that official reports may be considered as evidence of the pre-existing state of the law and
the mischief that the legislation was intended to deal with.

Treaties

Treaties and international conventions can be considered when following the presumption
that Parliament does not legislate in such a way that the UK would be in breach of its
international obligations.

Previous practice

General practice and commercial usage in the field covered by the legislation may shed
light on the meaning of a statutory term.

Hansard

This is the official daily report of parliamentary debates, and therefore a record of what
was said during the introduction of legislation. For over 100 years, the judiciary held
that such documents could not be consulted for the purpose of statutory interpretation.
During his career, Lord Denning made strenuous efforts to do away with this rule and,
in Davis v Johnson (1978), justified his interpretation of the Domestic Violence and
Matrimonial Proceedings Act 1976 by reference to the parliamentary debates during its
introduction. The House of Lords, however, rebuked him for doing so, and maintained
that the rule should stand.

~
In 1993, the case of Pepper v Hart overturned the rule against consulting Hansard,
and such consultation is clearly now allowed. The case was between teachers at a fee-
paying school (Malvern College) and the Inland Revenue, and concerned the tax which
employees should have to pay on perks (benefits related to their job). Malvern College
allowed its teachers to send their sons there for one-fifth of the usual fee, if places were
available. Tax law requires employees to pay tax on perks, and the amount of tax is
based on the cost to the employer of providing the benefit, which is usually taken to
mean any extra cost that the employer would not otherwise incur. The amount paid by
Malvern teachers for their sons’ places covered the extra cost to the school of having
the child there (in books, food and so on), but did not cover the school’s fixed costs,
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for paying teachers, maintaining buildings and so on, which would have been the same
whether the teachers’ children were there or not. Therefore the perk cost the school
little or nothing, and so the teachers maintained that they should not have to pay tax
on it. The Inland Revenue disagreed, arguing that the perk should be taxed on the
basis of the amount it saved the teachers on the real cost of sending their children to
the school.

The reason why the issue of consulting parliamentary debates arose was that,
during the passing of the Finance Act 1976 which laid down the tax rules in question,
the then Secretary to the Treasury, Robert Sheldon, had specifically mentioned the
kind of situation that arose in Pepper v Hart. He had stated that where the cost to an
employer of a perk was minimal, employees should not have to pay tax on the full cost
of it. The question was, could the judges take into account what the Minister had said?
The House of Lords convened a special court of seven judges, which decided that they
could look at Hansard to see what the Minister had said, and that his remarks could be
used to decide what Parliament had intended.

Legal principle

When interpreting a statute the courts can consult Hansard to see what a
Minister had said about a piece of legislation in order to decide what Parliament
had intended.

The decision in Pepper v Hart was confirmed in Three Rivers District Council v
Bank of England (No. 2) (1996), which concerned the correct interpretation of legisla-
tion passed in order to fulfil obligations arising from an EC directive. Although the
legislation was not itself ambiguous, the claimants claimed that, if interpreted in the light
of the information contained in Hansard, the legislation imposed certain duties on the
defendants, which were not obvious from the legislation itself. The defendants argued
that Hansard could only be consulted where legislation contained ambiguity, but the
court disagreed, stating that where legislation was passed in order to give effect to
international obligations, it was important to make sure that it did so, and consulting
legislative materials was one way of helping to ensure this. The result would appear to
be that Hansard can be consulted not just to explain ambiguous phrases, but to throw
light on the general purpose of legislation.

In R v Secretary of State for the Environment, Transport and the Regions, ex parte
Spath Holme Ltd (2001), the House of Lords gave a restrictive interpretation of the
application of Pepper v Hart. The applicant was a company that was the landlord of
certain properties. It sought judicial review of the Rent Acts (Maximum Fair Rent) Order
1999, made by the Secretary of State under s. 31 of the Landlord and Tenant Act 1985.
The applicant company contended that the 1999 Order was unlawful as the Secretary
of State had made it to alleviate the impact of rent increases on certain categories of
tenants, when a reading of Hansard showed that Parliament’s intention was that such
orders would only be made to reduce the impact of inflation. On the use of Hansard to
interpret the intention of Parliament, the House of Lords pointed out that the case of
Pepper v Hart was concerned with the meaning of an expression used in a statute (‘the
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cost of a benefit’). The Minister had given a statement on the meaning of that expression.
By contrast, the present case was concerned with a matter of policy, and in particular
the meaning of a statutory power rather than a statutory expression. Only if a Minister
were, improbably, to give a categorical assurance to Parliament that a power would not
be used in a given situation would a parliamentary statement on the scope of a power
be admissible.

KEY CASE In Wilson v Secretary of State for Trade and Industry (2003) the House of Lords
again gave a restrictive interpretation to Pepper v Hart. It held that only statements in
Hansard made by a Minister or other promoter of legislation could be looked at by the
court; other statements recorded in Hansard had to be ignored.

Under the British constitution, Parliament and the courts have separate roles.
Parliament enacts legislation, the courts interpret and apply it. Due to the principle of
the separation of powers (see p. 3), neither institution should stray into the other’s
domain. Thus, Art. 9 of the Bill of Rights 1689 provides that ‘the freedom of speech
and debates or proceedings in Parliament ought not to be impeached or questioned
in any court or place out of Parliament’. In Wilson v Secretary of State for Trade and
Industry, the House of Lords emphasised the importance of the courts not straying into
Parliament’s constitutional role. It concluded from this that Hansard could only be used
to interpret the meaning of words in legislation; it could not be used to discover the
reasons for the legislation. The Court of Appeal in Wilson had used Hansard to look
at the parliamentary debates concerning a particular Act. It was not trying to discover
the meaning of words, as their meaning was not in doubt, but to discover the reason
which led Parliament to think that it was necessary to pass the Act. The House of Lords
held that the Court of Appeal had been wrong to do this. Referring to Hansard simply
to check the meaning of enacted words supported the principle of parliamentary
sovereignty (see p. 3). Referring to Hansard to discover the reasoning of Parliament,
where there was no ambiguity as to the meaning of the words, would go against the
sovereignty of Parliament.

The Human Rights Act 1998 requires the courts to exercise a new role in respect
of Acts of Parliament. This new role is fundamentally different from interpreting and
applying legislation. The courts are now required to determine whether the legislation
violates a right laid down in the European Convention on Human Rights. If the Act
does violate the Convention, the courts have to issue a declaration of incompatibility.
In order to determine this question, the House of Lords stated in Wilson that the courts
can only refer to Hansard for background information, such as the social policy aim of
the Act. Poor reasoning in the course of parliamentary debate was not a matter which
could count against the legislation when determining the question of compatibility.

Legal principle
When interpreting a statute, only statements in Hansard made by a Minister or
other promoter of legislation can be looked at by the court.

J

Although it is now clear that Hansard can be referred to in order to find evidence of
parliamentary intention, there is still much debate as to how useful it is, and whether it
can provide good evidence of what Parliament intended.
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Below are three key arguments in favour of using Hansard to assist statutory
interpretation:

Usefulness

Lord Denning’s argument, advanced in Davis v Johnson (1978), was that to ignore it
would be to ‘grope in the dark for the meaning of an Act without switching on the light'.
When such an obvious source of enlightenment was available, it was ridiculous to ignore
it — in fact Lord Denning said after the case that he intended to continue to consult
Hansard, but simply not say he was doing so.

Other jurisdictions

Legislative materials are used in many foreign jurisdictions, including many other
European countries and the US. In such countries, these materials tend to be more
accessible and concise than Hansard - it is difficult to judge whether they are consulted
because of this quality, or whether the fact that they are consulted has encouraged those
who produce them to make them more readable. It is argued that the latter might be a
useful side-effect of allowing the judges to consult parliamentary materials.

Media reports

Parliamentary proceedings are reported in newspapers and on radio and television.
Since judges are as exposed to these as anyone else, it seems ridiculous to blinker
themselves in court, or to pretend that they are blinkered.

Below are four key arguments against the use of Hansard:

Lack of clarity

The House of Lords, admonishing Lord Denning for his behaviour in Davis v Johnson,
and directing that parliamentary debates were not to be consulted, stated that the evid-
ence provided by the parliamentary debates might not be reliable; what was said in the
cut and thrust of public debate was not ‘conducive to a clear and unbiased explanation
of the meaning of statutory language’.

Time and expense

Their Lordships also suggested that, if debates were to be used, there was a danger that
the lawyers arguing a case would devote too much time and attention to ministerial
statements and so on, at the expense of considering the language used in the Act itself.

It would add greatly to the time and expense involved in preparing cases involving the
construction of a statute if counsel were expected to read all the debates in Hansard, and it
would often be impracticable for counsel to get access to at least the older reports of debates
in select committees in the House of Commons; moreover, in a very large proportion of cases
such a search, even if practicable, would throw no light on the question before the court . . .

This criticism of the use of Hansard was highlighted by Lord Steyn, a judge in the House
of Lords, in his article ‘Pepper v Hart: a re-examination’ (2001). He suggests that much of
the work of the appellate courts is now concerned with the interpretation of documents,
such as statutes, rather than the examination of precedents.



Aids to interpretation

Parliamentary intention

The nature of parliamentary intention is difficult, if not impossible, to pin down.
Parliamentary debates usually reveal the views of only a few members and, even then,
those words may need interpretation too.

Lord Steyn (2001) criticised the way the use of Hansard in Pepper v Hart gives
pre-eminence to the Government Minister’s interpretation of the statute and ignores any
dissenting voices by opposition MPs. The Minister only spoke in the House of Commons
and the detail of what he said was unlikely to have been known by the House of Lords.
He therefore queries how the Minister’s statement can be said to reflect the intention
of Parliament, which is made up of both Houses. He points to the nature of the parlia-
mentary process:

The relevant exchanges sometimes take place late at night in nearly empty chambers.
Sometimes it is a party political debate with whips on. The questions are often difficult but
political warfare sometimes leaves little time for reflection. These are not ideal conditions
for the making of authoritative statements about the meaning of a clause in a Bill. In truth
a Minister speaks for the Government and not for Parliament. The statements of a Minister
are no more than indications of what the Government would like the law to be. In any
event, it is not discoverable from the printed record whether individual members of the
legislature, let alone a plurality in each chamber, understood and accepted a ministerial
explanation of the suggested meaning of the words.

This criticism has been partly tackled by the House of Lords in Wilson v Secretary of
State for Trade and Industry (2003). The House stated that the courts must be careful
not to treat the ministerial statement as indicative of the intention of Parliament:

Nor should the courts give a ministerial statement, whether made inside or outside
Parliament, determinative weight. It should not be supposed that members necessarily
agreed with the Minister’s reasoning or his conclusions.

The House emphasised that the will of Parliament is expressed in the language used in
its enactments.
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Figure 3.3 External aids to interpretation
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Statutes are always speaking

The courts have developed a presumption that ‘statutes are always speaking’, which
means they have to be interpreted in the modern day legal context, rather than being
fixed with the same meaning they had when they were originally passed. For example,
s. 72 of the Highways Act 1835 provides a person is committing an offence if they:

.. . wilfully ride upon any footpath or causeway by the side of any road made or set apart
for the use or accommodation of foot passengers; or shall wilfully lead or drive any horse,
ass, sheep, mule, swine, or cattle or carriage of any description, or any truck or sledge,
upon any such footpath or causeway; or shall tether any horse, ass, mule, swine, or cattle,
on any highway, so as to suffer or permit the tethered animal to be thereon.

This piece of legislation was passed before bicycles had been invented, but in Taylor v
Goodwin (1879) the High Court held that the statute should be interpreted as applying
to bicycles because they could come within the concept of a ‘carriage’ and the defendant
was liable for the ‘furious driving of a bicycle’ on a pavement.

In Turkington v Times Newspapers (2000), The Times had published an article
which reported a press conference in which a law firm had been criticised. The Times
argued that they had a defence under the Law of Libel Amendment Act 1888, which
applied when newspapers published accounts of certain public meetings. The claimant
argued that the defence could not apply because when the statute had been passed there
was no such thing as a ‘press conference’. The House of Lords held:

There is a clear answer to this appeal to Victorian history. Unless they reveal a contrary
intention all statutes are to be interpreted as ‘always speaking statutes’.

There are two aspects of the ‘always speaking’ principle. The first is that courts must
interpret and apply a statute to the world as it exists today. The second is that the statute
must be interpreted in the light of the legal system as it exists today: a statutory provision
has to be considered as a norm of the current legal system, rather than just as a product
of an historically defined parliamentary assembly. The House of Lords concluded:

...on ordinary principles of construction the question before the House must be con-
sidered in the light of the law of freedom of expression as it exists today. The appeal to the
original meaning of the words of the statute must be rejected.

In R v Ireland and Burstow (1997) the House of Lords stated:

Statutes dealing with a particular grievance or problem may sometimes require to be his-
torically interpreted. But . . . statutes will generally be found to be of the ‘always speaking’
variety.

As a result, any reference to Hansard that determines the meaning of words at the time
an Act was passed will not be conclusive about how the words will be interpreted today.

How do judges really interpret statutes?

This question has much in common with the discussion of case law and the operation of
precedent (p. 14); in both cases, discussion of rules conceals a certain amount of flexibility.
The so-called ‘rules of interpretation’ are not rules at all, but different approaches. Judges



How do judges really interpret statutes?

do not methodically apply these rules to every case and, in any case, the fact that they can
conflict with each other and produce different results necessarily implies some choice as
to which is used. There is choice too in the relative weight given to internal and external
aids, and rules of language, and approaches have varied over the years.

Just as with judicial precedent, the idea that statutory interpretation is an almost
scientific process that can be used to produce a single right answer is simply nonsense.
There is frequently room for more than one interpretation (otherwise the question would
never reach the courts) and judges must choose between them. For clear evidence of this,
there is no better example than the litigation concerning Augusto Pinochet, the former
head of state of Chile. He had long been accused of crimes against humanity, including
torture and murder and conspiracy to torture and to murder. When he made a visit to the
UK, the Spanish Government requested that he should be extradited to Spain so that they
could put him on trial. This led to protracted litigation concerning whether it was legal
for Britain to extradite him to Spain, and eventually the question came before the House
of Lords. Pinochet’s defence argued on the basis of the State Immunity Act 1978, which
gives other states immunity from prosecution in English courts; the Act provides that ‘states’
includes heads of state. The Lords were therefore asked to decide whether this immunity
extended to Pinochet’s involvement in the acts he was accused of and, by a majority of
three to two, they decided that it did not. Yet when the appeal was reopened (because
one of the judges, Lord Hoffmann, was found to have links with Amnesty International,
which was a party to the case), this time with seven Law Lords sitting, a different decision
was reached. Although the Lords still stated that the General did not have complete
immunity, by a majority of six to one, they restricted his liability to those acts which were
committed after 1978, when torture committed outside the UK became a crime in the
UK. This gave General Pinochet immunity for the vast majority of the torture allegations,
and complete immunity for the allegations of murder and conspiracy to murder.

The reasoning behind both the decisions is complex and does not really need to
concern us here; the important point to note is that in both hearings the Lords were
interpreting the same statutory provisions, yet they came up with significantly different
verdicts. Because of the way it was reopened, the case gives us a rare insight into just
how imprecise and unpredictable statutory interpretation can be, and it is hard to resist
the implication that if you put any other case involving statutory interpretation before
two separate panels of judges, they might well come up with different judgments too.

Given then that judges do have some freedom over questions of statutory inter-
pretation, what influences the decisions they make? As with case law, there are a number
of theories.

Dworkin: fitting in with principles

Dworkin (1986) claims that, in approaching a case, the job of judges is to develop a
theory about how the particular measure they are dealing with fits with the rest of the
law as a whole. If there are two possible interpretations of a word or phrase, the judge
should favour the one that allows the provision to sit most comfortably with the purpose
of the rest of the law and with the principles and ideals of law and legality in general.
This should be done, not for any mechanical reason, but because a body of law which is
coherent and unified is, just for that reason, a body of law more entitled to the respect
and allegiance of its citizens.
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Cross: a contextual approach

Sir Rupert Cross (Bell and Engle, 1995) suggests that the courts take a ‘contextual’
approach in which, rather than choosing between different rules, they conduct a pro-
gressive analysis, considering first the ordinary meaning of the words in the context of
the statute (taking a broad view of context), and then moving on to consider other
possibilities if this provides an absurd result. Cross suggests that the courts can read
in words that are necessarily implied, and have a limited power to add to, alter or ignore
words that would otherwise make a provision unintelligible, absurd, totally unreason-
able, unworkable or completely inconsistent with the rest of the Act.

Willis: the just result

John Willis’s influential article ‘Statute interpretation in a nutshell’ (1938) was cynical
about the use of the three ‘rules’. He points out that a statute is often capable of several
different interpretations, each in line with one of the rules. Despite the emphasis placed
on literal interpretation, Willis suggests that the courts view all three rules as equally
valid. He claims they use whichever rule will produce the result that they themselves
believe to be just.

Griffith: political choices

As with case law (see p. 26), Griffith (1997) claims that, where there is ambiguity, the
judiciary choose the interpretation that best suits their view of policy. An example of this
was the ‘Fares Fair’ case, Bromley London Borough Council v Greater London Council
(1982). The Labour-controlled GLC had enacted a policy — which was part of their
election manifesto — to lower the cost of public transport in London, by subsidising it
from the money paid in rates (what we now call Council Tax). This meant higher rates.
Conservative-controlled Bromley Council challenged the GLC’s right to do this.

The powers of local authorities (which then included the GLC) are defined entirely
by statute, and there is an assumption that if a power has not been granted to a local
authority by Parliament, then it is not a power the authority is entitled to exercise. The
judges’ job then was to discover what powers Parliament had granted the GLC, and to
determine whether their action on fares and rates was within those powers.

Section 1 of the Transport (London) Act 1969 stated: ‘It shall be the general duty of
the Greater London Council to develop policies, and to encourage, organise and where
appropriate, carry out measures which will promote the provision of integrated, efficient
and economic transport facilities and services in Greater London.” The key word here was
‘economic’, with each side taking a different view of its meaning.

The GLC said ‘economic’ meant ‘cost-effective’, in other words, giving good value
for money. They stated that good value covered any of the policy goals that transport
services could promote: efficient movement of passengers, reduction of pollution and
congestion, possibly even social redistribution. Bromley Council, on the other hand, said
that ‘economic’ meant ‘breaking even’: covering the expenses of its operation out of the
fares charged to the passengers and not requiring a subsidy.

It is not difficult to see that both sides had a point — the word ‘economic’ could cover
either meaning, making the literal rule more or less useless. Because of this, Lord



Reform of statutory interpretation

Scarman refused to consult a dictionary, stating that: ‘The dictionary may tell us the
several meanings the word can have but the word will always take its specific meaning
(or meanings) from its surroundings.” Lord Scarman stressed that those surroundings
meant not just the statute as a whole, but also the general duties of the GLC to rate-
payers; that duty must coexist with the duty to the users of public transport.

Lord Scarman concluded:

‘Economic’ in s. 1 must, therefore, be construed widely enough to embrace both duties.
Accordingly, I conclude thatins. 1(1) of the Act ‘economic’ covers not only the requirement
that transport services be cost-effective but also the requirement that they be provided so
as to avoid or diminish the burden on the ratepayers so far as it is practicable to do so.

Griffith has argued that the idea of a ‘duty’ to ratepayers as explained in the case is
entirely judge-made, and that the Law Lords’ ruling that the interests of transport users
had been preferred over those of ratepayers is interfering with the role of elected authorities.
He suggests that ‘public expenditure can always be criticised on the ground that it is exces-
sive or wrongly directed’, but that it is the role of elected bodies to make such decisions,
and if the public does not like them ‘the remedy lies in their hands at the next election’.

It is certainly odd that when the judges make so much play of the fact that Parliament
should legislate because it is elected and accountable, they do not consider themselves
bound to respect decisions made in fulfilment of an elected body’s manifesto. What the
Lords were doing, argues Griffith, was making a choice between two interpretations,
based not on any real sense of what Parliament intended, but ‘primarily [on] the Law
Lords’ strong preference for the principles of the market economy with a dislike of heavy
subsidisation for social purposes’ — in other words a political choice.

The judiciary would argue against this proposition, but it is certainly difficult to
see where any of the ‘rules of interpretation’ fitted into this case: none of the rules
of interpretation or the aids to interpretation forced the judges to favour Bromley
Council’s interpretation of the law over that of the GLC. They could have chosen either
interpretation and still been within the law, so that choice must have been based on
something other than the law.

Reform of statutory interpretation

The problems with statutory interpretation have been recognised for decades but,
despite several important reports, little has changed. The Law Commission examined
the interpretation of statutes in 1967 and had ‘little hesitation in suggesting that this is
a field not suitable for codification’. Instead, it proposed certain improvements within
the present system.

® More liberal use should be made of internal and external aids.
e Inthe event of ambiguity, the construction which best promoted the ‘general legislative
purpose’ should be adopted. This could be seen as supporting Denning’s approach.

The Renton Committee on the Preparation of Legislation produced its report in 1975,
making many proposals for improving the procedure for making and drafting statutes,
including the following:
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@ Acts could begin with a statement of purpose in the same way that older statutes used
to have preambles.

® There should be a move towards including less detail in the legislation, introducing
the simpler style used in countries such as France.

e® More use could be made in statutes of examples showing the courts how an Act was
intended to work in particular situations.

e Long, un-paragraphed sentences should be avoided.

Statutes should be arranged to suit the convenience of the ultimate users.

® There should be more consolidation of legislation.

In 1978, Sir David Renton, in a speech entitled ‘Failure to implement the Renton Report,
noted that there had been a small increase in the number of draftsmen and increased
momentum in the consolidation process, but that Parliament had continued to pass a huge
amount of legislation, with no reduction in the amount of detail and scarcely any use of
statements of purpose. Fifteen years later, in 1992, a Commission appointed by the Hansard
Society for Parliamentary Government reported that little had changed. Having consulted
widely, it concluded that there was widespread dissatisfaction with the situation, and
suggested that the drafting style adopted should be appropriate for the main end users of
legislation, with the emphasis on clarity, simplicity and certainty. There should be some
means of informing citizens, lawyers and the courts about the general purpose behind a
particular piece of legislation, and unnecessary detail should be avoided. The Commission
suggested that an increase in the number of draftsmen might be necessary to achieve these
aims: since its report, four more draftsmen have been recruited, but otherwise there was no
immediate response to the proposals. The Labour Government, however, placed a high
priority on making the workings of law and government accessible to ordinary people, and
the introduction of explanatory notes to Bills passed from 1999 is an important step forward.

Answering questions

n Using appropriate examples, explain three judicial rules of statutory interpretation.

The three traditional rules of statutory interpretation are the literal rule, the golden rule and
the mischief rule. The literal rule gives the words of a piece of legislation their ordinary and
natural meaning. Thus, in Whitely v Chappell the accused was acquitted of impersonating
a person entitled to vote as he had impersonated a person who was dead and therefore
not so entitled. In Fisher v Bell, the offence of offering for sale was not committed where
there had been merely an invitation to treat.

The golden rule applies where the literal rule produces an absurd result, and allows for
the modification of words to avoid that absurdity but no further. Thus, in R v Allen the
supposed offence of marrying when already married was in fact impossible, and so the courts
interpreted ‘shall marry’ to mean ‘shall go through a marriage ceremony’.

The mischief rule was established in Heydon’s Case and provides that the judges should
look at the law before the statute was passed, look at the mischief it was trying to remedy and
look at the remedy Parliament provided. Thus, in Elliott v Grey, the offence of an uninsured
car being ‘used on the road’ was committed even when it was jacked up as it did create a hazard.
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g The four approaches to statutory interpretation are so inconsistent with each other
that a different result could be reached in the same case if the judges simply followed a
different approach. Discuss.

A starting point would be to set out, briefly, the requirements/meaning of the four
approaches. Then, in order to discuss the comment directly, you could take a number of
case examples, such as Royal College of Nursing v DHSS (1981) (p. 59); Smith v Hughes
(1960) (p. 59); and Berriman (1946) (p. 56), and apply each of the four approaches to the
disputed words in each case. This would clearly demonstrate how a different result could
be reached depending on the approach taken.

You could close by expressing a preference for one of the approaches and explain
why you prefer this approach — for example, if you thought the purposive approach was
preferable, this might be because it does try to give effect to parliamentary intention and
it responds to events not foreseen when the legislation was produced.

Why do judges sometimes refer to Hansard?

Your essay could start by observing that the application of the three traditional rules of
statutory interpretation — the literal rule, the golden rule and the mischief rule — may not
provide a clear answer as to the meaning of a piece of legislation. Moreover, despite the
extensive use of both internal and external aids to statutory interpretation, the meaning
of a term or phrase may continue to remain unclear.

In Davis v Johnson, the House of Lords rejected Lord Denning's attempts to use
Hansard to aid statutory interpretation; but later in Pepper v Hart the House of Lords
accepted that reference to Hansard could be made. This was later confirmed by their
Lordships’ opinions in Three Rivers District Council v Bank of England. However, in
Wilson v SS Trade and Industry, the Law Lords emphasised that Hansard could only be
looked at to consider statements made by a Minister or the promoter of a Bill.

You could conclude by noting that the need to refer to Hansard to interpret statutes
would be reduced if legislation was clearly drafted so that the aims of its promoters could
be clear to the courts without the need to look at parliamentary debates.

Summary of Chapter 3: Statutory interpretation

Parliamentary intention
In interpreting statutes the courts are looking for the intention of Parliament, but this
intention is frequently difficult to find.

Rules of statutory interpretation
There are four approaches to statutory interpretation:

the literal rule;

the golden rule;

the mischief rule; and
the purposive approach.

Human Rights Act 1998
Under s. 3 of the 1998 Act the courts are required to read legislation in a way that is
compatible with Convention rights.
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Interpreting European legislation
Under s. 2(4) of the European Communities Act 1972, all parliamentary legislation must
be construed in accordance with European law.

Internal aids to statutory interpretation
Internal aids consist of the statute itself and rules of language.

External aids to statutory interpretation
These include:

dictionaries and textbooks;

the explanatory notes;

reports that preceded the legislation;

treaties; and

Hansard, following the decision of Pepper v Hart.

How do judges really interpret statutes?

Different academics have put forward arguments as to how judges really interpret statutes.
John Willis argues that the courts use whichever rule will produce the result that they
themselves believe to be just. Griffith thinks that judges interpret statutes in a way that
coincides with their political preferences, referring to the case of Bromley London Borough
Council v Greater London Council to support his arguments.

Reform of statutory interpretation
The Renton Committee on the Preparation of Legislation in 1975 recommended reforms
of the procedure for making and drafting statutes, but little has changed.
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Delegated legislation

This chapter discusses:

e the three forms of delegated legislation;

e why delegated legislation is necessary;

e how delegated legislation is controlled; and

e criticism made of delegated legislation.
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Introduction

In many cases the statutes passed by Parliament lay down a basic framework of the law,
with creation of the detailed rules delegated to others. There are three main forms of
delegated legislation: statutory instruments, bye-laws and Orders in Council.

Statutory instruments

Statutory instruments were created by the Statutory Instruments Act 1946. There are
four forms of statutory instrument (Pywell, 2013):

e® Regulations. These are used to make substantive law.

® Orders of Council. These are made by the Privy Council and usually involve rubber-
stamping the detailed rules regulating the professions.

® Orders. These are usually made by Government Ministers and serve a narrow pur-
pose, such as commencement orders (stating when a statutory provision will come
into force) and legislative reform orders (discussed below).

® Rules. These are procedural rules which lay down how things should be done, rather
than what should be done, such as the Civil Procedure Rules (discussed in Chapter 22).

Bye-laws

Bye-laws are made by local authorities, public and nationalised bodies and deal with matters
within their limited jurisdiction. Bye-laws have to be approved by central Government.

Orders in Council

Orders in Council are approved by the Privy Council and signed by the Queen. They are used
when an ordinary statutory instrument made by a Minister would be inappropriate, such
as in times of emergency or where the order involves the transfer of ministerial power. For
example, under the Civil Service (Amendment) Order in Council 1997, Tony Blair gave him-
self the power to appoint up to three people to the Prime Minister’s Office outside the normal
Civil Service recruitment procedure. He used this power to appoint his two most trusted
political advisers: Alastair Campbell and Jonathan Powell. The involvement of the monarch
is necessary because of the potentially far-reaching consequences of Orders in Council.

The power to make delegated legislation

Ordinary members of the public cannot decide on a whim to make delegated legislation.
Instead, usually an Act of Parliament is required, known as an enabling Act, which gives
this power to a branch of the state. The Act can be quite specific, giving a limited power
to make legislation on a very narrow issue, or it can be quite general and allow for a wide
range of delegated legislation to be made. An example of such a general provision is the
European Communities Act 1972, s. 2, which allows the executive to make delegated



The power to make delegated legislation

legislation to bring into force in the UK relevant European legislation. Local authorities
have been given a general power to make bye-laws under s. 235 of the Local Government
Act 1972. Recent years have seen a move towards centralised government and therefore
areduced role for bye-laws. The Labour Government, however, favoured the use of local
bye-laws to strengthen community involvement in regulating behaviour in their local
areas. To facilitate the use of bye-laws the Local Government and Public Involvement
in Health Act 2007 was passed containing provisions for a faster legislative process for
some bye-laws.

Legislative reform orders

The Legislative and Regulatory Reform Act 2006 gives the executive very wide powers
to make delegated legislation. This Act was introduced following a report of the Better
Regulation Task Force, Regulation — Less is More (2005). The official aim of the Act is
to make it simpler and faster to amend existing legislation. It allows Ministers to issue
statutory instruments to amend legislation to reduce a burden (such as unnecessary
cost or administrative inconvenience) caused by legislation in order to promote better
regulation. European Union obligations can also be implemented using this Act.
Orders made under this Act are known as legislative reform orders. The first draft of
the Bill was severely criticised by a panel of MPs for giving excessive powers to make
delegated legislation which were disproportionate to the Bill’s stated aims. In the light
of this criticism some amendments were made. Thus, the effect of the order must be
proportionate, it must strike a fair balance between the different interests involved and it
must not be of constitutional significance. Sometimes a super-affirmative procedure (see
p. 84) will have to be followed to pass a legislative reform order. Concerns remain that this
is an unnecessary shift of power from a democratically elected Parliament, to the executive.

J
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Figure 4.1 Sources of delegated legislation
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Why is delegated legislation necessary?

Delegated legislation is necessary for a number of reasons:

Insufficient parliamentary time Parliament does not have the time to debate every
detailed rule necessary for efficient government.

Speed It allows rules to be made more quickly than they could by Parliament. Parlia-
ment does not sit all the time, and its procedure is slow and cumbersome; delegated
legislation often has to be made in response to emergencies and urgent problems.

Technicality of the subject matter Modern legislation often needs to include
detailed, technical provisions — those in building regulations or safety at work rules for
example. MPs do not usually have the technical knowledge required, whereas delegated
legislation can use experts who are familiar with the relevant areas.

Need for local knowledge Local bye-laws in particular can only be made effectively
with awareness of the locality. Recognition of the importance of local knowledge can
be found with the devolved assemblies for Scotland, Wales and Northern Ireland. These
democratic bodies have important powers to make delegated legislation.

Flexibility Statutes require cumbersome procedures for enactment, and can only be
revoked or amended by another statute. Delegated legislation, however, can be put into
action quickly, and easily revoked if it proves problematic.

Future needs Parliament cannot hope to foresee every problem that might arise as
a result of a statute, especially concerning areas such as health provision or welfare
benefits. Delegated legislation can be put in place as and when such problems arise.

Control of delegated legislation

Because it is not directly made by elected representatives, delegated legislation is subject to
the following range of controls, designed to ensure that the power delegated is not abused.

Consultation

Those who make delegated legislation often consult experts within the relevant field, and
those bodies which are likely to be affected by it. In the case of road traffic regulations,
for example, Ministers are likely to seek the advice of police, motoring organisations,
vehicle manufacturers and local authorities before making the rules. Often the relevant
statute makes such consultation obligatory and names the bodies which should be con-
sulted. Under the National Insurance Act 1946, for example, draft regulations must be
submitted to the National Insurance Advisory Committee. In other cases there may be a
general statutory requirement for ‘such consultation as the minister thinks appropriate
with such organisations as appear to him to represent the interest concerned’. Statutory
instruments made under the Legislative and Regulatory Reform Act 2006 (see p. 81)
can only be made after interested parties have been consulted.
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In R v Brent London Borough Council, ex parte Gunning (1985) it was stated that
consultations had to be fair and to be fair they must:

e take place at a formative stage;

e give adequate reasons for the proposals to allow for intelligent consideration and
response;

e allow adequate time for consideration and response; and

e ensure that the product of the consultation is conscientiously taken into account in
finalising the proposals.

In R (on the application of Moseley) v London Borough of Haringey (2014) the
Supreme Court stated that the consultation documentation needed to refer to alternative
legislative options that had been rejected by the public body so that the people consulted
were aware of these.

Publication

All delegated legislation is published, and therefore available for public scrutiny.
Alongside the statutory instrument, the Government now publishes an explanatory
memorandum detailing the statutory instrument’s policy objective and legislative con-
text. The importance of publishing legislation was emphasised in a European case in
2009. A man had been prevented from getting on a plane with a tennis racket as hand
luggage. The airline had pointed to some European regulations that prohibited certain
articles from being taken on board the plane for security reasons. The relevant items were
listed in an appendix which had been published but when the appendix was amended
the amended version was not published. The passenger claimed that the amended regu-
lations could not be enforced against him because they had never been published. This
argument was accepted by the court because governments should not be allowed to pass
secret legislation; the public should be able to ascertain the scope of their rights and
obligations under the law.

Supervision by Parliament

There are a number of ways in which Parliament can oversee delegated legislation.

Revocation

Parliamentary sovereignty means that Parliament can at any time revoke a piece of
delegated legislation itself, or pass legislation on the same subject as the delegated
legislation.

The negative resolution procedure

Much delegated legislation is put before Parliament for MPs under the negative resolution
procedure. Within a specified time (usually 40 days), any member may put down a motion
to annul it. An annulment motion put down by a backbencher is not guaranteed to be
dealt with, but one put down by the Official Opposition (the party with the second largest
number of MPs) usually will be. If, after debate, either House passes an annulment motion,
the delegated legislation is cancelled.
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The affirmative resolution procedure

Enabling Acts dealing with subjects of special, often constitutional, importance may
require Parliament to vote its approval of the delegated legislation. This is called the
affirmative resolution procedure, whereby delegated legislation is laid before one or
both Houses (sometimes in draft), and becomes law only if a motion approving it is
passed within a specified time (usually 28 or 40 days). Since a vote has to be taken, the
procedure means that the Government must find parliamentary time for debate, and
opposition parties have an opportunity to raise any objections. In practice, though, it is
very rare for the Government not to achieve a majority when such votes are taken and
the process amounts to little more than a rubber-stamping exercise. An instrument has
not been struck down under this procedure since 1969.

The super-affirmative procedure

The super-affirmative procedure is sometimes required to check legislative reform orders (see
p- 81) and are required for some orders made under the Public Bodies Act 2011 and the
Localism Act 2011. Under this procedure Parliament has more power to scrutinise the pro-
posed delegated legislation than under the ordinary affirmative resolution procedure. First,
the Minister must lay before Parliament for 60 days a draft of the proposed legislative reform
order. During this period two parliamentary committees will automatically review the order
and produce a report. The Minister then takes into account these reports and any other rep-
resentations and decides whether to proceed with the legislation and whether to make any
amendments to it. If he or she decides to proceed, the draft order, with any amendments, is
formally made available in each House (described as ‘being laid before Parliament’). This
ability to make changes to the draft order is a key feature of the procedure which is not avail-
able to statutory instruments made under the ordinary negative or affirmative resolution
procedures. The two committees then produce a report, normally within 15 days. Each House
considers the relevant committee report on the draft order. An order dealt with under this
procedure must be expressly approved by both Houses of Parliament before it can be made.

Committee supervision

Several parliamentary committees monitor new delegated legislation. The Joint Com-
mittee on Statutory Instruments watches over the making of delegated legislation and
reports to each House on any delegated legislation which requires special consideration,
including any regulations made under an Act that prohibit challenge by the courts, or
which seem to make unusual or unexpected use of the powers granted by the enabling
Act. However, the Committee may not consider the merits of any piece of delegated
legislation. This is the responsibility of the House of Lords’ Merits of Statutory Instruments
Committee. In addition, the House of Lords’ Select Committee on Delegated Powers and
Regulatory Reform looks at the extent of legislative powers proposed to be delegated by
Parliament to Government Ministers. It is required to report on whether the provision of
any Bill inappropriately delegates legislative power, or subjects the exercise of legislative
power to an inappropriate level of parliamentary scrutiny.

Questions from MPs

MPs can ask Ministers questions about delegated legislation at a ministerial question
time, or raise them in debates.
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The House of Lords

Although the House of Lords cannot veto proposed Acts, the same does not apply to
delegated legislation. In 1968 the House of Lords rejected an order imposing sanctions
against the Rhodesian Government made under the Southern Rhodesia Act 1965.

Control by the courts: judicial review

While the validity of a statute can never be challenged by the courts because of parlia-
mentary sovereignty, delegated legislation can. It may be challenged on any of the
following grounds under the procedure for judicial review.

Procedural ultra vires

Here the complainant claims that the procedures laid down in the enabling Act for pro-
ducing delegated legislation have not been followed. In Agricultural, Horticultural and
Forestry Industry Training Board v Aylesbury Mushrooms Ltd (1972), an order
was declared invalid because the requirement to consult with interested parties before
making it had not been properly complied with.

Substantive ultra vires

This is usually based on a claim that the measure under review goes beyond the powers
Parliament granted under the enabling Act. In Customs and Excise Commissioners
v Cure & Deeley Ltd (1962), the powers of the Commissioners to make delegated
legislation under the Finance (No. 2) Act 1940 were challenged. The Act empowered them
to produce regulations ‘for any matter for which provision appears to them necessary
for the purpose of giving effect to the Act’. The Commissioners held that this included
allowing them to make a regulation giving them the power to determine the amount of
tax due where a tax return was submitted late. The High Court invalidated the regulation
on the ground that the Commissioners had given themselves powers far beyond what
Parliament had intended; they were empowered only to collect such tax as was due by
law, not to decide what amount they thought fit.

R v Secretary of State for Social Security, ex parte Joint Council for the Welfare
of Immigrants (1996) concerned the Asylum and Immigration Appeals Act 1993 which
provided a framework for determining applications for asylum, and for appeals after
unsuccessful applications. It allowed asylum seekers to apply for social security benefits
while they were waiting for their applications or appeals to be decided, at a cost of over
£200 million per year to British taxpayers. This led to concern from some quarters that the
provisions might attract those who were simply seeking a better lifestyle than that avail-
able in their own countries (often called economic migrants), as opposed to those fleeing
persecution, whom the provisions were actually designed to help.

In order to discourage economic migrants, the then Secretary of State for Social
Security exercised his powers to make delegated legislation under the Social Security
(Contributions and Benefits) Act 1992, and produced regulations which stated that
social security benefits would no longer be available to those who sought asylum
after they had entered the UK, rather than immediately on entry, or those who had
been refused leave to stay here and were awaiting the outcome of appeals against the
decision.
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The Joint Council for the Welfare of Immigrants challenged the regulations, claiming
that they fell outside the powers granted by the 1992 Act. The Court of Appeal upheld their
claim, stating that the 1993 Act was clearly intended to give asylum seekers rights which
they did not have previously. The effect of the regulations was effectively to take those rights
away again since, without access to social security benefits, most asylum seekers would
either have to return to the countries from which they had fled, or live on nothing while
their claims were processed. The court ruled that Parliament could not have intended to
give the Secretary of State powers to take away the rights it had given in the 1993 Act: this
could only be done by a new statute, and therefore the regulations were ultra vires.

The decision was a controversial one, because the regulations had themselves been
approved by Parliament, and overturning them could be seen as a challenge to the power of
the legislature, despite the decision being explained by the court as upholding that power.

Unreasonableness

If rules are manifestly unjust, have been made in bad faith (for example by someone with
a financial interest in their operation) or are otherwise so perverse that no reasonable
official could have made them, the courts can declare them invalid.

( )

Statutory instruments

Bye-laws

Orders in Council

- J

Figure 4.2 Control of delegated legislation

Confirmation by Government Minister

Under s. 235(2) of the Local Government Act 1972, bye-laws passed by local authorities
often need to be confirmed by the relevant Government Minister. This confirmation
process checks that:

e the local authority had the power to make the legislation;

e the consultation process was undertaken;

e there is no duplication or conflict with existing legislation;

e the bye-law deals with a genuine and specific local problem (rather than a national issue);
e there is no conflict with Government policy.



Criticism of delegated legislation

Following the passing of the Local Government and Public Involvement in Health Act
2007, regulations can be passed allowing bye-laws dealing with specified issues to be
made under an accelerated procedure which does not require confirmation by a Govern-
ment Minister. This power has been extended to where councils want to repeal outdated
bye-laws under the Localism Act 2011.

Criticism of delegated legislation

Lack of democratic involvement

This argument is put forward because delegated legislation is usually made by civil
servants, rather than elected politicians. This is not seen as a particular problem
where the delegated legislation takes the form of detailed administrative rules, since
these would clearly take up impossible amounts of parliamentary time otherwise.
However, in the latter years of the last Conservative Government there was increas-
ing concern that delegated legislation was being used to implement important
policies.

The power to overturn an Act of Parliament by ministerial order is known as a
Henry VIII power because Henry VIII legislated to give his declarations the same legal
status as Acts of Parliament. Henry VIII clauses in legislation amount to an attack on
parliamentary supremacy. While ordinary delegated powers create a mechanism for
the executive to supplement parliamentary statutes, Henry VIII clauses allow the
executive to amend or repeal such statutes. The executive should not be able to over-
rule primary legislation because this undermines Parliament’s power. The Public
Bodies Act 2011 contains a list of public bodies (called quangos) which the
Government is entitled to abolish by delegated legislation — the media has called this
the ‘bonfire of the quangos’. This power amounts to a Henry VIII power because it
allows Ministers by order to amend or abolish bodies that were established by primary
legislation.

The role of the Privy Council in passing delegated legislation is particularly sensitive
because it is not a democratic body. The civil rights group, JUSTICE, published a report
in 2009 pointing out that Orders in Council made by the Privy Council had been used to
abolish the right of trade union membership for some civil servants and to force residents
of the Chagos Islands to leave their homes and prevent them from returning.

Overuse

Critics argue that there is too much delegated legislation; this is linked to the point
above, as there would be little problem with increasing amounts of delegated legislation
if its purpose was merely to flesh out technical detail.

Sub-delegation

Delegated legislation is sometimes made by people other than those who were given the
original power to do so.

87



88 Chapter 4 Delegated legislation

Lack of control

Despite the above list of controls over delegated legislation, the reality is that effective
supervision is difficult. First, publication has only limited benefits, given that the general
public are frequently unaware of the existence of delegated legislation, let alone on what
grounds it can be challenged and how to go about doing so. This in turn has an effect
on the ability of the courts to control delegated legislation, since judicial review relies on
individual challenges being brought before the courts. This may not happen until years
after a provision is enacted, when it finally affects someone who is prepared and able
to challenge it. The obvious result is that legislation which largely affects a class of
individuals who are not given to questioning official rules, are unaware of their rights,
or who lack the financial resources to go to court, will rarely be challenged.

A further problem is that some enabling Acts confer extremely wide discretionary
powers on Ministers; a phrase such as ‘the Minister may make such regulations as he sees
fit for the purpose of bringing the Act into operation’ would not be unusual. This means
that there is very little room for anything to be considered ultra vires, so judicial review
is effectively frustrated.

The main method of control over delegated legislation is therefore parliamentary, but
this too has its drawbacks. Although the affirmative resolution procedure usually ensures
that parliamentary attention is drawn to important delegated legislation, it is rarely
possible to prevent such legislation being passed. The Select Committee on the Scrutiny
of Delegated Powers makes an important contribution, and has been able to secure
changes to a number of important pieces of legislation. However, it too lacks real power,
as it is unable to consider the merits of delegated legislation (as opposed to whether the
delegated powers have been correctly used) and its reports have no binding effect.

Answering questions

n To what extent is there any parliamentary or judicial control over delegated legislation?

Your introduction could explain that delegated legislation normally takes the form of
statutory instruments, bye-laws and Orders in Council. The authority to make such legislation
usually derives from an enabling Act, in other words, an Act which enables an individual or
organisation to make legislation on a specific issue.

Your essay could then be divided into two parts: parliamentary controls and judicial
controls. Considering first parliamentary controls, Parliament exercises control over delegated
legislation through requiring a consultation process, the publication of all draft legislation,
parliamentary supervision through the affirmative, super-affirmative and negative resolution
process, and the scrutiny by relevant parliamentary committees.

Looking secondly at the judicial controls, the courts exercise scrutiny through the
process of judicial review which will check whether the delegated legislation has met the
procedural and substantive requirements. In respect of procedural ultra vires, the courts
ensure that the correct procedure has been followed: see for example Agricultural,
Horticultural and Forestry Industry Training Board v Aylesbury Mushrooms Ltd. They
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check that the delegated legislation does not go beyond the provisions of the enabling Act —
see CEC v Cure & Deeley Ltd (p. 85), where the court held that the Commissioners could
not give themselves powers that went significantly beyond those intended by Parliament.

8 The effect that delegated legislation has on daily life is significantly greater than that
of primary legislation (Acts of Parliament). What are the benefits of delegated legislation?
In your view, do its benefits outweigh its weaknesses?

You need to begin by setting out what the benefits and criticisms of delegated legislation
are (which are discussed on pp. 82 and 87 respectively). In order to answer the question
properly though, you must then express your view as to whether or not the former outweigh
the latter, and explain your reasoning. You could certainly use the democracy argument
(raised in the ‘Topical issue’ section on p. 81).

Read the source material below and answer parts (a), (b) and (c) which follow.
Exercise on Delegated Legislation
Source A

Police and Criminal Evidence Act 1984
(1984 c.60)
Section 60

Tape-recording of Interviews
(1) It shall be the duty of the Secretary of State —
(b) to make an order requiring the tape-recording of interviews of persons suspected

of the commission of criminal offences, or of such descriptions of criminal offences as
may be specified in the order. ..

(2) An order under subsection (1) above shall be made by statutory instrument and shall be
subject to annulment in pursuance of a resolution of either House of Parliament.

Source B

Statutory Instrument
1991 No. 2687
The Police and Criminal Evidence Act 1984
(Tape-recording of Interviews) (No. 1) Order 1991

Made 29th November 1991
Laid before Parliament 6th December 1991
Coming into force 1st January 1992

Now, therefore, in pursuance of the said section 60(1)(b), the Secretary of State hereby
orders as follows:

2. This Order shall apply to interviews of persons suspected of the commission of indictable
offences which are held by police officers at police stations in the police areas specified in
the schedule to this Order and which commence after midnight on 31st December 1991.

3. (1) Subject to paragraph (2) below, interviews to which this Order applies shall be tape-
recorded in accordance with the requirements of the code of practice on tape-recording
which came into operation on 29th July 1988 ...
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(2) The duty to tape-record interviews under paragraph (1) above shall not apply to
interviews —

(a) where the offence of which a person is suspected is one in respect of which he has been

arrested or detained under section 14(1)(a) of the Prevention of Terrorism (Temporary

Provisions) Act 1989; ...

(a) Using Sources A and B to illustrate your answer, compare the legislative process in
relation to an Act of Parliament on the one hand and delegated legislation on the
other.

(b) What are the advantages and disadvantages of delegated legislation?

(c) Each of the following interviews was conducted by police officers and took place at a
police station covered by SI 1991/2687, but none of the interviews was tape-recorded.
() On 30th November 1991 Alice was charged with an indictable offence and
interviewed;
(ii) Bertie, who was suspected of an indictable offence, was interviewed on 1st April 1998;
(iii) Cedric, detained under s. 14(1)(a) of the Prevention of Terrorism (Temporary
Provisions) Act 1989 was interviewed in April 1998.

Discuss interviews (i), (ii) and (iii) with reference to Source B.

(@) For material on the legislative process in relation to an Act of Parliament see Chapter 2
and for delegated legislation pp. 80-87. You could point out that the Police and Criminal
Evidence Act 1984 was an enabling Act which allowed the Secretary of State to make
the Statutory Instrument 1991/2687. You could mention that statutory instruments are
made by Government departments and contrast this with bye-laws and Orders in Council
(p- 80). When explaining the negative resolution procedure (p. 83) you could refer to the
fact that the statutory instrument on tape-recording interviews was laid before Parliament
on 6 December 1991 and that s. 60(2) of PACE refers to this process.

(b) Material on the advantages of delegated legislation can be found on p. 82 under the
heading ‘Why is delegated legislation necessary?’ Criticisms can be found on pp. 87-8.

(c) (i) As Statutory Instrument 1991/2687 provides that its provisions only apply to inter-
views that take place after midnight on 31 December 1991, the police were under no
obligation to tape-record Alice’s interview.

(ii) Bertie's interview should have been tape-recorded as he was suspected of committing
an indictable offence and the interview took place after the provisions of the statutory
instrument came into force. You could look at possible remedies, particularly the exclusion
of the evidence obtained (discussed at p. 405).

(iii) There was no obligation to tape-record Cedric’s interview as he had been detained
under the Prevention of Terrorism (Temporary Provisions) Act 1989.

Summary of Chapter 4: Delegated legislation

There are three main forms of delegated legislation:

® statutory instruments;
® bye-laws; and
@ Orders in Council.



www

On the internet

The power to make delegated legislation
Usually an Act of Parliament is required giving the power to make delegated legislation
to a branch of the state.

Why is delegated legislation necessary?

Delegated legislation is necessary because it saves parliamentary time, constitutes a quick
form of legislation, and is suited to technical subject areas or where local knowledge is
needed.

Control of delegated legislation
Delegated legislation is controlled through:

the consultation of experts;

publication of the legislation;

supervision by Parliament;

the courts with the judicial review procedure; and

confirmation by a Government Minister.

Criticism of delegated legislation
Delegated legislation has been criticised due to:

lack of democratic involvement;
overuse;

sub-delegation; and

lack of controls.

Reading list

Burns, S. (2006) ‘Tipping the balance’, 156 New Law Journal 787.
McHarg, A. (2006) ‘What is delegated legislation?’, Public Law 539.
Pywell, S. (2013) ‘Untangling the law’, 163 New Law Journal 321.

On the internet

Statutory instruments are published on the legislation.gov.uk website at:
www.legislation.gov.uk/uksi
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European law

This chapter discusses:

e the six key institutions of the European Union: the Council
of Ministers, the European Council, the Commission, the
European Parliament, the Court of Justice of the European
Union and the European Central Bank;

e how European law is made;

e the four main sources of European law: treaties, regulations,
directives and decisions; and

e the impact of European Union law on the UK.



The aims of the European Union

Introduction

The European Union (EU) currently comprises 28 European countries. The original members —
France, West Germany, Belgium, Luxembourg, Italy and The Netherlands - laid the
foundations in 1951, when they created the European Coal and Steel Community (ECSC).
Six years later, they signed the Treaty of Rome, creating the European Economic Com-
munity (EEC) and the European Atomic Energy Community (Euratom). The original six
were joined by the UK, Ireland and Denmark in 1973, Greece in 1981 and Spain and
Portugal in 1986 and, in the same year, the member countries signed the Single European
Act, which developed free movement of goods and people within the Community (the
single market), and greater political unity. Finland, Austria and Sweden joined in 1995.
Following the Nice summit in 2004, the EU increased its membership from 15 to 27, with
most of the new members coming from eastern Europe. The last country to join was
Croatia in 2013. Five countries are currently in formal negotiations to join the EU:
Iceland, Macedonia, Montenegro, Serbia and Turkey. Due to its financial difficulties
there is a possibility that Greece may leave the EU.

In 1993 the Maastricht Treaty renamed the European Economic Community the
European Community and also created the European Union (EU). Following the Lisbon
Treaty in 2009 the European Community has now been totally replaced by the European
Union.

The aims of the European Union

The original aim of the first treaty signed, the Treaty of Paris (1951), was to create
political unity within Europe and prevent another world war. The ECSC placed the
production of steel and coal in all the member states under the authority of a single
community organisation, with the object of indirectly controlling the manufacture of
arms and therefore helping to prevent war between member states. The ECSC ceased
to exist in 2002. Euratom was designed to produce cooperative nuclear research, and
the EEC to improve Europe’s economic strength.

It is the EEC (now known as the EU) that has had the most significance, particularly
for law. Its object now is to weld Europe into a single prosperous area by abolishing all
restrictions affecting the movement of people, goods and money between member states,
producing a single market of over 500 million people, available to all producers in the
member states. This, it is hoped, will help Europe to compete economically with countries
such as the US, Japan, China and India, the member states being stronger as a block than
they could possibly be alone. The Single European Act 1986 was a major step towards this
goal, setting a target of 1992 for the abolition of trade barriers between member states. The
practical effect is that, for example, a company manufacturing rivets in Leeds, with an order
from a company in Barcelona, can send the rivets all the way there by lorry without the
driver having to fill in customs forms as he or she crosses every border. The rivets will be
made to a common EU standard, so the Spanish firm will know exactly what they are going
to receive, while any trademarks or other rights over the design of the rivets will be pro-
tected throughout the member states. Just as goods can now move freely throughout the
EU, so can workers: for example, a designer from Paris can go and work in London, or Milan,
or Dublin, with no need for a work permit and no problem with immigration controls.
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Table 5.1 Membership of Europe

Year Country

1951 Belgium
France
Italy
Luxembourg
Netherlands
West Germany

1973 Denmark
Ireland
United Kingdom

1981 Greece

1986 Portugal
Spain

1995 Austria
Finland
Sweden

2004 Cyprus
Czech Republic
Estonia
Hungary
Latvia
Lithuania
Malta
Poland
Slovakia
Slovenia

2007 Bulgaria
Romania

2013 Croatia

Along with these closer economic ties, it is intended that there should be increasing
political unity, though there is some disagreement — particularly, though not exclusively,
in Britain — as to how far this should go. Nevertheless, progress is being made: the Treaty
on European Union (TEU, also known as the Maastricht Treaty), signed in 1992, was the
first major move in this direction, establishing the aims of a single currency (the euro),
joint defence and foreign policies, and inter-governmental cooperation on justice and
home affairs. The introduction of the euro began in 1999 (though not in the UK, which
had negotiated the right to opt out of the programme), and the Amsterdam Treaty,
signed in 1997, gave more precise definition to the common foreign and security policy
and cooperation in justice and home affairs. These matters now fall within the scope of
the EU.



The institutions of the European Union -

Photo 5.1 The European flag
Source: © Jules Selmes/Pearson Education Ltd. 2008

The European institutions and decision-making structures were originally designed
50 years ago for a small community of six countries. These structures became out of
date and inadequate to cope with the expanded membership of Europe. A new European
Constitution was drawn up with a view to modernising the European institutions,
making them more democratic and efficient. However, referendums in the Netherlands
and France rejected this Constitution. After a two-year period of reflection, the Lisbon
Treaty was agreed in 2007 which adopts the most important of the planned reforms
of the failed Constitution in a pragmatic and minimalist format, rather than the more
grandiose presentation of the Constitution (which would have got rid of all the previous
EU treaties and replaced them with a single Constitution). The Lisbon Treaty leaves all
the existing European treaties in place and simply makes key amendments. It was ratified
by all the members states and came into force in December 2009.

There are six key European institutions: the Commission, the Council of Ministers, the
European Council, the European Parliament of the European Union, the Court of Justice
of the European Union and the European Central Bank. Each of these institutions will
be considered in turn.
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Photo 5.2 The European Commission
Source: © iStockphoto/Luke Daniek

[ The Commission

The Commission is composed of 28 members, called Commissioners, who are each
appointed by the member states, subject to approval by the European Parliament, for
five years. During the preparation of the Lisbon Treaty, efforts were made to include
provisions to reduce the number of commissioners to make the organisation more
streamlined and potentially more efficient, but these efforts proved unsuccessful. They
must be nationals of a member state, and in practice there tend to be two each from
the largest states — France, Germany, Italy, Spain and the UK - and one each from the
rest. However, the Commissioners do not represent their own countries: they are inde-
pendent, and their role is to represent the interests of the EU overall. The idea is that the
Commission’s commitment to furthering EU interests balances the role of the European
Council, whose members represent national interests.

In addition to its part in making EU legislation (see p. 102), the Commission is
responsible for ensuring that member states uphold EU law, and has powers to investigate
breaches by member states and, where necessary, bring them before the Court of Justice.
It also plays an important role in the relationship of the EU with the rest of the world,
negotiating trade agreements and the accession of new members, and draws up the
annual draft budget for the EU. It is assisted in all these functions by an administrative
staff, which has a similar role to that of the civil service in the UK.

The reputation of the Commission was seriously damaged in 1999 when an inde-
pendent report found evidence of fraud, mismanagement and nepotism, forcing all the
Commissioners to resign.



The institutions of the European Union

European Council

The members of the European Council are the president of the European Commission
and the 28 heads of state of the member countries (for example, the Prime Minister of the
United Kingdom, the President of France and the Chancellor of Germany). The European
Council meets twice a year and has the same powers as the Council of Ministers, though
the two are technically separate institutions. Many of the key decisions affecting the
future direction of Europe are taken at these meetings. The Presidency of the Council is
held by each member state, in rotation, for a period of six months.

Following the Lisbon Treaty, the President of the European Council will be elected by
a qualified majority for a term of two-and-a-half years (renewable once), replacing the
six-monthly rotating presidency. The newly defined role of the President includes ensuring
the ‘external representation of the Union on issues concerning its common foreign and
security policy’, which has led those opposed to a stronger Europe to be concerned that
the President could effectively become a head of state for Europe — a move towards a
president of the United States of Europe. In fact, the office enjoys only limited powers
which cannot be compared with the extensive executive powers of an American pre-
sident. The former British Prime Minister, Tony Blair, was considered for this position,
but was found to be too controversial a figure due to his involvement in instigating the
Iraq War. Instead, a former Prime Minister of Belgium was selected to be the first person
to hold this prestigious position.

The Council of Ministers

The Council of Ministers represents the interests of individual member states. It is a very
powerful body in Europe and plays an important role in the passing of legislation. It does
not have a permanent membership —in each meeting the members, one from each country,
are national government ministers chosen according to the subject under discussion (so,
for example, a discussion of matters relating to farming would usually be attended by
the Ministers for Agriculture of each country). The Council meets most weeks to agree
legislation and policy.

The Council may be questioned by the European Parliament, but the chief control is
exercised by the national governments controlling their ministers who attend the Council.

The European Parliament

The Parliament is composed of 751 members (MEPs), including one President, who
are directly elected in their own countries. In Britain they are elected to represent a
geographical area which is much larger than for MPs, since there are only 73 MEPs for
the whole country. Elections are held every five years.

The individual member countries are each allocated a number of seats, roughly accord-
ing to population, although on this basis the smaller countries are over-represented.
Members sit in political groupings rather than with others from their own country.

The Treaty of Lisbon has increased the powers of the European Parliament, to try and
strengthen the democratic process within Europe. As well as taking part in the legislative
process (discussed below), the Parliament has a variety of roles to play in connection
with the other institutions. Over the Commission, it exercises a supervisory power. It has
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a right of veto over the appointment of the Commission as a whole, and can also sack
the whole Commission by a vote of censure. In 1999, the entire Commission resigned
during a crisis over fraud and mismanagement within the Commission, to avoid a vote of
censure. The Commission must make an annual report to Parliament, and Parliament
can also require Commissioners to answer written or oral questions. The Commission
has to submit each proposed budget of the European Union to the European Parliament
for its approval.

The Council is not accountable to Parliament in the same way, but the Parliament
reports on it three times a year, and the President of the Council is obliged to address
the Parliament once a year, followed by a debate. The Parliament can also bring actions
against other EU institutions for failure to implement EU law.

The Parliament appoints an Ombudsman, who investigates complaints of malad-
ministration by EU institutions from individuals and MEPs. It can also be petitioned by
any natural or legal person living or having an office within a member state, on any issue
within the EU field which affects that person directly.

Court of Justice of the European Union

The whole court system of the European Union is known as the Court of Justice of the
European Union. This, in fact, consists of three courts: the main Court of Justice of
the European Union, the General Court, and the Civil Service Tribunal.

Following the Lisbon Treaty of 2009, the official court name is the ‘Court of Justice
of the European Union (CJEU)’ but it is still often referred to as the ‘European Court of
Justice’ (ECJ). The CJEU has the task of supervising the uniform application of EU law
throughout the member states, and in so doing it can create case law. It is important
not to confuse it with the European Court of Human Rights, which deals with alleged
breaches of human rights by countries that are signatories to the European Convention
on Human Rights. That court is completely separate, and not an institution of the EU.

The CJEU, which sits in Luxembourg, has 28 judges, appointed for a period of six years
(which may be renewed). The judges are assisted by nine Advocates General, who pro-
duce opinions on the cases assigned to them, indicating the issues raised and suggesting
conclusions. These are not binding, but are nevertheless usually followed by the court.
Both judges and Advocates General are chosen from those who are eligible for the highest
judicial posts in their own countries.

Most cases are heard in plenary session, that is with all the judges sitting together.
Only one judgment will be delivered, giving no indication of the extent of agreement
between the judges, and these often consist of fairly brief propositions, from which it can
be difficult to discern any ratio decidendi. Consequently, lawyers seeking precedents
often turn to the opinions written by the Advocates General. Since September 1989 the
full CJEU has been assisted by a new Court of First Instance (now known as the General
Court) to deal with specialist economic law cases. Parties in such cases may appeal to the
full CJEU on a point of law.

The majority of cases heard by the CJEU are brought by member states and institutions
of the Community, or are referred to it by national courts. It has only limited power to
deal with cases brought by individual citizens, and such cases are rarely heard.

The CJEU has two separate functions: a judicial role, deciding cases of dispute; and a
supervisory role.
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The judicial role of the CJEU

The CJEU hears cases of dispute between parties, which fall into two categories: proceed-
ings against member states, and proceedings against European institutions.

Proceedings against member states may be brought by the Commission, or by other
member states, and involve alleged breaches of European law by the country in question.
For example, in Re Tachographs: EC Commission v UK (1979), the CJEU upheld a
complaint against the UK for failing to implement a European regulation making it
compulsory for lorries used to carry dangerous goods to be fitted with tachographs
(devices used to record the speed and distance travelled, with the aim of preventing lorry
drivers from speeding, or from driving for longer than the permitted number of hours).
The Commission usually gives the member state the opportunity to put things right
before bringing the case to the CJEU.

Proceedings against EU institutions may be brought by member states, other EU
institutions and, in limited circumstances, by individual citizens or organisations. The
procedure can be used to review the legality of EU regulations, directives or decisions, on
the grounds that proper procedures have not been followed, the provisions infringe a
European Treaty or any rule relating to its application, or powers have been misused. In
United Kingdom v Council of the European Union (1996) the UK sought to have the
Directive on the 48-hour working week annulled on the basis that it had been unlawfully
adopted by the Council. The application was unsuccessful.

In the past, there was no machinery for enforcing judgments against states. Following
the Maastricht Treaty, there is now provision for member states to be fined.

Decisions made in these kinds of cases cannot be questioned in UK courts.

The supervisory role of the CJEU

Article 267 of the Treaty on the Functioning of the European Union provides that any
court or tribunal in a member state may refer a question on EU law to the CJEU if it
considers that ‘a decision on that question is necessary to enable it to give judgment’.
The object of this referral system is to make sure that the law is interpreted in the same
way throughout Europe.
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Figure 5.1 Institutions of the European Union
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Article 267 states that a reference must be made if the national court is one from
which there is no further appeal — so in Britain, the Supreme Court must refer such
questions, while the lower courts usually have some discretion about whether or not to
do so. The European Court has clarified in Cilfit v Ministry of Health (1983) when a court
is required to refer a point of law for its consideration. It stated that a reference should
be made by the final appellate court where a question of European law is raised unless:

1 The question raised is irrelevant.

2 The provision of European law has already been interpreted by the European Court.

3 The correct application of European law is so obvious as to leave no scope for any
reasonable doubt (known as acte claire). This must be assessed in the light of the
specific characteristics of European law, the particular difficulties to which its inter-
pretation gives rise and the risk of divergence in judicial decisions between European
member states.

About 20 references a year are made from UK courts. The Art. 267 procedure is expen-
sive and time-consuming, often delaying a decision on the case for a long time (about
nine months), and so lower courts have been discouraged from using it. Consequently,
attempts have been made to set down guidelines by which a lower court could determine
when a referral to the CJEU would or would not be necessary.

In Bulmer v Bollinger (1974), the Court of Appeal was asked to review a judge’s exercise
of discretion to refer a question under what is now Art. 267. They pointed out that the
European Court could not interfere with the exercise of a judge’s discretion to refer,
and Lord Denning set down guidelines on the points which should be taken into
account in considering whether a reference was necessary. He emphasised the cost
and delay that a reference could cause, and stated that no reference should be made:

KEY CASE

® where it would not be conclusive of the case, and other matters would remain to be
decided;

® where there had been a previous ruling on the same point;

® where the court considers that point to be reasonably clear and free from doubt;

® where the facts of the case had not yet been decided.

Unless the point to be decided could be considered ‘really difficult and important’, said
Lord Denning, the court should save the expense and delay of a reference and decide
the issue itself.

Denning'’s view has since been criticised by academics, who point out that it can be
cheaper and quicker to refer a point at an early stage, than to drag the case up through
the English courts first. In addition, the clear and consistent interpretation of EU law
can come to depend on whether individual litigants have the resources to take their
cases all the way up to the Supreme Court. Critics also note that the apparent import-
ance of the case should not be decisive, as many important decisions of the CJEU have
arisen from cases where the parties actually had little at stake.

Legal principle
Lord Denning laid down guidance on when courts should make references to the
Court of Justice of the European Union under Art. 267.
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Table 5.2 Membership of the European institutions

Commission 28 Commissioners
European Council The president of the European Commission and 28 heads of state
Council of Ministers It does not have a permanent membership. For each meeting

one minister is chosen from each country according to the
subject of the meeting

European Parliament A maximum of 751 Members of the European Parliament (MEPs)

Court of Justice of 28 judges
the European Union

Although the judiciary still use Denning’s Bulmer guidelines, in the 1980s and 1990s
there appeared to be a greater willingness to refer cases under the Art. 267 procedure. In
Customs and Excise Commissioners v APS Samex (1983), Bingham J pointed out that,
in interpreting European law, the Court of Justice has certain advantages over national
courts: it can take a panoramic view of the whole of European law, compare the legisla-
tion as it is written in different member states’ languages, and it is experienced in the
purposive approach to interpretation for which European legislation was designed. In
addition, it has the facility to allow member states to make their views on an issue
known. As a result, it is better placed than a national court to decide issues of interpreta-
tion. In R v International Stock Exchange, ex parte Else (1993), the same judge (by
then Master of the Rolls), said that if, once the facts have been found, it is clear that an
issue of European law is vital to a court’s final decision, that court should normally make
an Art. 267 referral: English courts should only decide such issues without referral if they
have real confidence that they can do so correctly, without the help of the CJEU.

More recently, as euro-scepticism has increased, the Supreme Court has again become
reluctant to refer cases to the CJEU, relying on the fact that the interpretation of the EU
legislation is obvious: an acte claire. For example, in X v Mid-Sussex Citizens Advice
Bureau (2012), the Supreme Court stated that the word ‘occupation’ in a European
Directive obviously did not extend to volunteers.

Where a case is submitted, proceedings will be suspended in the national court
until the CJEU has given its verdict. This verdict does not tell the national court how to
decide the case, but simply explains what EU law on the matter is. The national court then
has the duty of making its decision in the light of this.

Regardless of which national court submitted the point for consideration, a ruling from
the CJEU should be followed by all other courts in the EU - so, theoretically, a point raised
by a County Court in England may result in a ruling that the highest courts in all the mem-
ber states have to follow. Where a ruling reveals that national legislation conflicts with EU
law, the national Government usually enacts new legislation to put the matter right.

The court’s decisions can be changed only by its own subsequent decision or by an
amendment of the Treaty, which would require the unanimous approval of member
states through their own Parliaments. Decisions of the European Court cannot be ques-
tioned in English courts. This principle has limited the jurisdiction of the Supreme Court
as a final appellate court.

An illustration of the use of Art. 267 is the case of Marshall v Southampton and
South West Hampshire Area Health Authority (1986). Miss Marshall, a dietician,
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was compulsorily retired by the Authority from her job when she was 62, although she
wished to continue to 65. It was the Authority’s policy that the normal retiring age for its
employees was the age at which state retirement pensions became payable: for women
this was 60, though the Authority had waived the rule for two years in Miss Marshall’s
case. She claimed that the Authority was discriminating against women by adopting a
policy that employees should retire at state pension age, hence requiring women to retire
before men. This policy appeared to be legal under the relevant English legislation but
was argued to be contrary to a Council directive providing for equal treatment of men
and women. The national court made a reference to the CJEU asking for directions on the
meaning of the directive. The CJEU found that there was a conflict with UK law, and
the UK later changed its legislation to conform.

It is important to note that the CJEU is not an appeal court from decisions made in the
member states. It does not substitute its own decisions for those of a lower court (except
those of its own Court of First Instance, discussed below). It will assist a national court at
any level in reaching a decision, but the actual decision remains the responsibility of the
national court. When parties in an English case talk of taking the case to Europe, the only
way they can do this is to get an English court to make a referral for an Art. 267 ruling,
and they may have to take their case all the way to the Supreme Court to ensure this.

General Court

This court was originally known as the European Court of First Instance and was estab-
lished in 1988 to reduce the workload of the then European Court of Justice. It was
renamed by the Lisbon Treaty in 2009, becoming the General Court. It primarily hears
direct actions against EU institutions. Appeals on points of law are heard by the Court of
Justice of the European Union.

Civil Service Tribunal

The Civil Service Tribunal hears disputes between the European Union and its civil servants.

European Central Bank

The European Central Bank (ECB) gained the official status of being an institution of the
European Union under the Lisbon Treaty in 2009. The ECB was established in 1998 and
has its headquarters in Frankfurt in Germany. It is responsible for the economic and
monetary policy of the 18 member states that have adopted the euro as their national
currency, known together as the eurozone. The primary objective of the ECB is to main-
tain price stability within the eurozone, in other words to keep inflation below 2 per cent.
It has responsibility for fixing the interest rate within the eurozone. It takes its decisions
independently of governments and the other European institutions.

Making European legislation

The Council of Ministers (often called simply ‘the Council’), the Commission and the
European Parliament all play a role in making EU legislation. A complicated range of differ-
ent procedures has been developed to make these laws. All legislation starts with a proposal
from the Commission and the Council enjoys the most power in the legislative process.
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Parliament’s legislative role was historically purely advisory, with the Commission
and the Council having a much more powerful role in the legislative process. This led
to concern over the lack of democracy within Europe, for while Parliament is directly
elected by the citizens of Europe, the Commission and Council members are not. The
role of the European Parliament in the passing of European legislation has gradually
been increased by the Single European Act, the Maastricht Treaty, the Amsterdam Treaty
and the Lisbon Treaty. Increasingly, the passing of EU legislation requires the approval
of the European Parliament as well as the Council, through the co-decision process.

The Council continues to play an important role in the passing of European legislation.
There are three systems of voting in the Council:

e unanimity, where proposals are only passed if all members vote for them,;

e simple majority, where proposals only require more votes for than against; and

e qualified majority, which allows each state a specified number of votes (the larger
the state, the more votes it has), and provides that a proposal can only be agreed if
there are a specified number of votes in its favour.

These voting procedures have been controversial, because where unanimity is not
required a member state can be forced to abide by legislation for which it has not voted,
and which it believes is against its interests. This is seen as compromising national sov-
ereignty. However, requiring unanimity makes it difficult to get things done quickly (or
sometimes at all) and, as a result, initial progress towards the single market was very
slow. The need to speed up progress led to both the Single European Act and the
Maastricht Treaty requiring only qualified majority voting more often. The Amsterdam
Treaty and the Lisbon Treaty extended its use a little more, and it is now the norm for
many areas.

Types of European legislation

There is a range of different forms of European legislation: treaties, regulations, directives
and decisions. In considering the impact of this legislation on UK law a distinction has to
be drawn between direct applicability and direct effect. Direct applicability refers to the
fact that treaty articles, regulations and some decisions immediately become part of
the law of each member state. Directives are not directly applicable.

Where European legislation has direct effect, it creates individual rights which national
courts must protect without any need for implementing legislation in that member state.
In the UK the national courts were given this power under s. 2(1) of the European
Communities Act 1972.

There are two types of direct effect: vertical direct effect gives individuals rights
against Governments; and horizontal direct effect gives rights against other people and
organisations.

Provisions of treaties, regulations and directives only have direct effect if they are
clear, unconditional and their implementation requires no further legislation in member
states. These conditions were first laid down in the context of treaties in Van Gend en
Loos v Nederlandse Tariefcommissie (1963).

The ability of individuals to rely on European law before their national courts greatly
enhances its effectiveness. National courts can quickly apply directly effective legislation
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and can draw on a wide range of remedies. Where legislation does not have direct effect,
the only method of enforcement available in the past was an action brought by the
Commission or a member state against a member state before the CJEU. This process can
be slow and provides no direct remedy for the individual.

However, in the 1990s the European Court recognised the right of individuals to be
awarded damages by their national courts for breach of European legislation by a mem-
ber state, even where the legislation did not have direct effect. Originally, in Francovich
v Italy (1991), this right was applied where directives had not been implemented but it
has been developed to extend to any violation of European law. In Francovich, an Italian
company went into liquidation, leaving its employees, including Francovich, unpaid arrears
of salary. Italy had not set up a compensation scheme for employees in such circumstances
as was required by a European directive. Francovich sued in the Italian courts. The court
held that although the directive was not sufficiently precise to have direct effect it gave
a right to damages.

Liability will be imposed on a member state if:

e the legislation was intended to confer rights on individuals;

the content of those rights is clear from the provisions of the legislation;

e there is a direct causal link between the breach of the member state’s obligation and
the damage sustained by the individual.

In addition, a fourth condition was added by Brasserie du Pécheur SA v Germany
(1996) and R v Secretary of State for Transport, ex parte Factortame (1990):

e there was a serious breach of European law.
Article 288 of the Treaty on the Functioning of the European Union states:

To exercise the Union’s competences, the institutions shall adopt regulations, directives,
decisions, recommendations and opinions.

A regulation shall have general application. It shall be binding in its entirety and directly
applicable in all Member States.

A directive shall be binding, as to the result to be achieved, upon each Member State to
which it is addressed, but shall leave to the national authorities the choice of form and
methods.

A decision shall be binding in its entirety. A decision which specifies those to whom it is
addressed shall be binding only on them.

Recommendations and opinions shall have no binding force.

The four different types of European law will now be examined in turn.

Treaties

The Treaties of the European Union are international treaties agreed between all the
member states. They effectively constitute the European constitution, establishing the
six key European institutions and the aims of the European Union. There are now two
main treaties of equal importance: the Treaty on European Union (also known as the
Maastricht Treaty) and the Treaty on the Functioning of the European Union (historically
known as the Rome Treaty). These treaties have been amended over the years and
their article numbers changed as the European Union has evolved. Treaty provisions can
create rights and obligations.
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Types of European legislation

~
The case of Van Gend en Loos (1963) decided that a treaty provision has direct effect
if it is unconditional, clear and precise as to the rights or obligations it creates, and
leaves member states no discretion on implementing it. Treaty provisions which are
unconditional, clear and precise, and allow no discretion on implementation, have both
horizontal and vertical direct effect.

Legal principle

Treaty provisions have direct effect if they are unconditional, clear and precise
and impose an obligation on member states to implement them.

An example of a directly effective treaty provision is Art. 157 of the Treaty on the
Functioning of the European Union. This provides ‘equal pay for male and female workers
for equal work of equal value’. In Macarthys Ltd v Smith (1979), Art. 157 was held to
give a woman in the UK the right to claim the same wages as were paid to the male pre-
decessor in her job, even though she had no such right under the UK equal pay legislation
passed in 1970, before the UK joined Europe.

Treaty provisions which are merely statements of intent or policy, rather than estab-
lishing clear rights or duties, require detailed legislation to be made before they can be
enforced in the member states.

Parliament has passed the European Union Act 2011 which requires a national
referendum before the EU treaties can be amended or a new treaty signed involving a
transfer of power or competence from the UK to the EU.

Regulations

A regulation is the nearest European law comes to an English Act of Parliament. Regula-
tions apply throughout the EU, usually to people in general, and they become part of the
law of each member nation as soon as they come into force, without the need for each
country to make its own legislation.

Regulations must be applied even if the member state has already passed legislation
which conflicts with them. In Leonesio v Italian Ministry for Agriculture and Forestry
(1972), a regulation to encourage reduced dairy production stated that a cash premium
should be payable to farmers who slaughtered cows and agreed not to produce milk for
five years. Leonesio had fulfilled this requirement, but was refused payment because the
Italian constitution required legislation to authorise government expenditure. The CJEU
said that once Leonesio had satisfied the conditions, he was entitled to the payment; the
Italian Government could not use its own laws to block that right.

Directives

Directives are less precisely worded than regulations, because they aim to set out broad
policy objectives, leaving the member states to create their own detailed legislation in
order to put those objectives into practice (within specified time limits). As a result,
it was originally assumed by most member states that directives could not have direct
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effect, and would not create individual rights until they had been translated into domestic
legislation. However, the CJEU has consistently refused to accept this view, arguing that
direct effect is an essential weapon if the EU is to ensure that member states implement
directives.

KEY CASE The case which initially established direct effect for directives was Van Duyn v Home
‘ Office (1974). The Home Office had refused Van Duyn permission to enter the UK because
she was a member of a religious group, the Scientologists, which the Government wanted
to exclude from the country at the time. Van Duyn argued that her exclusion was con-
trary to provisions in the Treaty of Rome on freedom of movement. The Government
responded by pointing out that the Treaty allowed exceptions on public policy grounds,
but Van Duyn then relied on a later directive which said that public policy could only
be invoked on the basis of personal conduct, and Van Duyn herself had done nothing
to justify exclusion. The case was referred to the CJEU, which found that the obligation
conferred on the Government was clear and unconditional, and so created enforceable
rights.

Legal principle

Directives have direct effect where they impose clear and unconditional
obligations on a government.

The reasoning behind the approach taken in Van Duyn was explained in Pubblico
Ministero v Ratti (1979), where the European Court pointed out that member states
could not be allowed to rely on their own wrongful failure to implement directives as a
means of denying individual rights.

Directives have vertical direct effect but not horizontal direct effect. This means that
they impose obligations on the state and not individuals. Thus, they have direct effect
in proceedings against a member state (vertical) but not in proceedings between indi-
viduals (horizontal). A directive with direct effect can be utilised by an individual against
the state when the state has failed to implement the directive properly or on time.

The issue of direct effect was important in the high-profile case of R (on the applica-
tion of Westminster City Council) v Mayor of London (2002). Westminster Council had
applied for judicial review of the decision to introduce a congestion charge to enter central
London. The decision had been taken by the Mayor of London, Ken Livingstone. The High
Court rejected the application. Westminster Council had sought to rely on a provision of a
directive. The High Court stated that the Council could not do this, as when directives had
direct effect they only gave rights to individuals and not to Government institutions.

The CJEU has found a number of ways to widen access where the principle of vertical
direct effect applies. First, it has defined ‘the state’ very broadly to include all public bodies
and ‘emanations of the state’, including local authorities and nationalised industries. In
Foster v British Gas plc (1990) the CJEU stated that:

[A] body, whatever its legal form, which has been made responsible, pursuant to a measure
adopted by the State, for providing a public service under the control of the State and has
for that purpose special powers beyond those which result from the normal rules applicable
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Table 5.3 Impact of European legislation

Impact Meaning of term

Direct applicability Legislative provisions immediately become part of the law
of each member state.

Direct effect Legislation creates individual rights which national
courts must protect without any need for implementing
legislation in the member state.

Horizontal direct effect Legislation gives rights against governments, individuals
and private organisations.

Vertical direct effect Legislation gives rights against governments.

Indirect effect National courts should interpret national law in accordance
with relevant European legislation.

in relations between individuals, is included in any event among the bodies against which
the provisions of a directive capable of having direct effect may be relied upon. (para 20)

This meant, for example, that in Marshall v Southampton Area Health Authority
(1986) (discussed at p. 101), Miss Marshall was able to take advantage of the relevant
directive even though she was not suing the Government itself, because her employer
was a health authority and therefore considered to be a public body.

Secondly, in Von Colson v Land Nordrhein-Westfalen (1984), the court introduced
the principle of indirect effect, stating that national courts should interpret national law in
accordance with relevant directives, whether the national law was designed to implement
a directive or not. The principle was confirmed in Marleasing SA v La Comercial
Internacional de Alimentacion SA (1990). Here, Marleasing alleged that La Comercial, a
Spanish company, had been formed with the express purpose of defrauding creditors (of
which they were one) and sought to have its articles of association (the document under
which a company is formed) declared void. Spanish contract law allowed this, but the EU
had passed a directive which did not. Which should the member state court follow? The
European Court held that where a provision of domestic law was ‘to any extent open to
interpretation’, national courts had to interpret that law ‘as far as possible’ in line with the
wording and purpose of any relevant directive. This would apply whether the domestic law
was passed before or after the directive, except that domestic law passed before a directive
would only be affected once the time limit for implementation of the directive had expired.

Marleasing has been much discussed by academics, but it is still unclear quite how far
national courts are expected to go in implementing directives having indirect effect. EU
law experts Craig and de Burca (2007) suggest, however, that the principle of indirect
effect probably only applies where national law is sufficiently ambiguous to allow it to
be interpreted in line with directives; where there is a conflict, but the national law is
clear, member state courts are unlikely to be required to override that law.

Thirdly, some recent cases have allowed an unimplemented directive to act as a shield,
though not as a sword, to the benefit of private individuals. In other words, the directive
could be relied upon to provide a defence but not to provide a right of action. For example,
CIA Security International SA v Signalson (1996) concerned the failure by the Belgian
Government to notify the Commission of its law on security systems in accordance with a
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European directive on the subject (Notification Directive 98/34). Litigation arose between
two private companies, CIA Security and Signalson. Signalson tried to prevent CIA from
marketing an alarm system which had not been approved under Belgian law. CIA success-
fully argued that the Belgian law did not apply because the Commission had not been
notified about it in accordance with the European directive. Thus, CIA was able to rely on
the directive to provide a defence in the litigation between two private individuals. On the
surface it looked as if the directive was being given horizontal direct effect in breach of
established principles of European law, but in fact the case has been interpreted as merely
allowing a directive to give private individuals a defence. Another interpretation of the
case was that Signalson was effectively acting as an agent of the state, bringing proceed-
ings for the withdrawal of a product which potentially did not conform with Belgian law.

In R (on the application of Wells) v Secretary of State for Transport, Local
Government and the Regions (2005), there was a plan by a private company to reopen
a quarry in an environmentally sensitive area. No environmental impact assessment had
been carried out by the state in accordance with the Environmental Impact Assessment
Directive (Directive 85/337). A local resident asked the Secretary of State to remove or
modify the planning permission pending the carrying out of the assessment, but he
refused. In the subsequent litigation, the court had to consider whether the local resident
could rely on the directive. The court acknowledged that a directive cannot be used as a
sword to impose obligations on a private individual. But a directive could be used as a
shield, even if in doing so there would be a negative impact on a private individual: in
this case the quarry owners would have to stop work on the quarry until the completion
of the environmental impact assessment. As the quarry owners were not required to
carry out an obligation, this did not amount to the imposition of direct horizontal effect.

Finally, the European Court has suggested in Kucukdeveci v Swedex GmbH (2009)
that where a general principle of European law is being applied by a directive, the
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provisions of the directive can be applied by a private individual against another private
individual. Thus, the national court can refuse to apply a national law in breach of a
directive in litigation between private parties. On the facts of the case, the general prin-
ciple identified was the principle of equal treatment and the directive was concerned
with age discrimination. German national legislation would have allowed a person to
be discriminated against on the basis of his or her age, and the European Court said the
national court would be entitled not to apply the national law. It is understandable that
the European Court wanted to give the employee a remedy, but the private employer
had acted in accordance with clear provisions of German employment law, and found
themselves penalised for the German Government’s mistake. This is a new development
in European law, but its impact remains uncertain, as it is difficult to predict what will
be treated as a general principle of European law. In Mangold v Helm (2006), which
also involved age discrimination, the European Court stated that the general principle
of equality was found ‘in various international instruments and in the constitutional
traditions common in the member states’.

Decisions

A decision may be addressed to a state, a person or a company and is binding only on
the recipient. Examples include granting, or refusing, export licences to companies from
outside the EU.

Recommendations and opinions

The Council and the Commission may issue recommendations and opinions which,
although not to be disregarded, are not binding law.
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How does EU law affect the UK?

Membership of the EU has had a number of effects on UK law and our legal system.

New sources of law

Joining the original EEC created new and very important sources of law for the UK.
Section 2(4) of the European Communities Act 1972 provides that English law should be
interpreted and have effect subject to the principle that European law is supreme; this means
that European law now takes precedence over all domestic sources of law. As a result, it
has had a profound effect on the rights of citizens in this country and, in particular, on
the rights of employees, especially female workers. For example, in R v Secretary of State
for Employment, ex parte Equal Opportunities Commission (1994), the House of Lords
found that parts of the Employment Protection (Consolidation) Act 1978 were incompat-
ible with European law on equal treatment for male and female employees, because the
Act gave part-time workers fewer rights than full-timers. Since most part-time workers
were women, this was held to discriminate on the basis of sex, and the UK Government
was forced to change the law, and greatly improve the rights of part-time workers.

The role of the courts

Because EU law takes precedence over domestic legislation, the role of the courts has changed
as a result of membership. Before the UK joined the EEC, statutes were the highest form of
law, and judges had no power to refuse to apply them. Now, however, they can - in fact
they should - refuse to apply statutes which are in conflict with directly effective EU law.

The leading case in this area is R v Secretary of State for Transport, ex parte Factortame
(1990). It arose from the fishing policy decided by member states in 1983, which allowed
member states to limit fishing within 12 miles of their own shores to boats from their own
country, and left the remainder of the seas around the European Community open to
fishing boats from any member state. In addition, to preserve stocks of fish, each state
was allocated a quota of fish, and required not to exceed it. Soon after the new rules
were in place, the UK Government became concerned that Spanish fishing boats were
registering as British vessels, so that their catches counted against the British quota rather
than the Spanish, and genuine British fishermen were as a result getting a smaller share.
The Government therefore passed the Merchant Shipping Act 1988, which contained
provisions to prevent the Spanish trawlers taking advantage of the British quota.

Spanish boat owners challenged the Act, claiming it was in conflict with EU law on
the freedom to set up business anywhere in Europe, and the House of Lords agreed.
They stated that s. 2(4) of the European Communities Act ‘has precisely the same effect
as if a section were incorporated in . . . [the 1988 Act, saying] that the provisions with
respect to registration of British fishing vessels were to be without prejudice to the
directly enforceable Community rights of nationals of any member state . . .’

The decision was criticised as compromising the rights of the UK Parliament to make
law for this country, as the House of Lords rendered effectively unenforceable the
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Merchant Shipping Act. But the House of Lords was firm in dismissing such complaints,

pointing out that it was very clear before the UK joined Europe that doing so would
mean giving up some degree of sovereignty over domestic law, and that this was
accepted voluntarily when the UK joined the Community. ‘Under . . . the Act of 1972,
it has always been clear that it was the duty of a United Kingdom court, when deliver-
ing final judgment, to override any rule of national law found to be in conflict with any
directly enforceable rule of Community law . . .’

Legal principle

Judges should refuse to apply statutes which are in conflict with directly effective
EU law.

Lord Justice Laws stated in Thoburn v Sunderland City Council (2002) that the
European Communities Act 1972 was a constitutional Act which could only be repealed by
express provisions of an Act of Parliament (and not by implication). The case concerned a
group of market stallholders who became known in the tabloid press as the ‘metric martyrs’.
They had refused to sell their fruit and vegetables in kilos and grammes, preferring to stick to
the old weighing system of pounds and ounces. They argued they had not breached the law
because part of the 1972 Act had been impliedly repealed by a later Act of Parliament: the
Weights and Measures Act 1985, which allowed for the use of the old imperial measures. In
essence, they were arguing that it was not a criminal offence to sell a pound of bananas.

In his judgment, Lord Justice Laws stated that Acts of Parliament should be divided
between ‘ordinary’ statutes and ‘constitutional’ statutes. The European Communities Act
was a constitutional Act and could only be repealed if Parliament used express words to
show its intention to do so.

In R (on the application of HS2 Action Alliance Ltd) v Secretary of State for
Transport (2014), the Supreme Court considered that Art. 9 of the Bill of Rights of 1689
was unquestionably part of whatever constitution the UK has. Article 9 prevents courts
from considering proceedings in Parliament, and the Supreme Court would take a lot of
persuasion that EU legislation could change that position. The case was concerned with
the development of a high-speed rail link between London and Birmingham known as
HS2. EU directives laid down procedures that had to be followed before giving permis-
sion for this type of project, to ensure the environmental impact of the project would be
carefully considered. The government proposed agreeing to the construction of the HS2
using an Act of Parliament. The claimants argued that the parliamentary procedures fol-
lowed to pass the Act of Parliament approving the HS2 project would not satisfy these EU
directives, partly because they would not allow effective public participation in the con-
sultation process. The appeal was rejected by the Supreme Court, as the Court was not
prepared to question the parliamentary procedures involved in passing an Act of
Parliament because Art. 9 of the Bill of Rights 1689 bans it from doing so in order to
respect Parliamentary sovereignty in a democratic system.

The Supreme Court noted that if there is a conflict between a constitutional principle,
such as that embodied in Art. 9 of the Bill of Rights 1689, and EU law, that conflict has to
be resolved by our courts as an issue arising under the constitutional law of the United
Kingdom. The impact of Factortame and the principle of the Supremacy of Europe was
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restricted by pointing out that Factortame was not concerned with a principle of consti-
tutional law. While Thoburn v Sunderland City Council drew a simple binary distinc-
tion between constitutional and ordinary legislation, the Supreme Court in the HS2 case
seems to suggest a distinction should also be drawn between fundamental constitutional
principles in legislation and common law and less important constitutional principles.
The United Kingdom does not have a written constitution, but it has a number of consti-
tutional instruments, such as the Magna Carta, the Bill of Rights, the European
Communities Act 1972 and the Human Rights Act 1998. The Supreme Court observed:
‘Article 9 of the Bill of Rights, one of the pillars of the constitutional settlement which
established the rule of law in England in the 17th century, precludes the impeaching or
questioning in any court of debates or proceedings in Parliament.” Article 9 was described
by Lord Browne-Wilkinson in the House of Lords in Pepper v Hart as ‘a provision of the
highest constitutional importance’ which ‘should not be narrowly construed’.

An EU directive could not succeed in setting aside such a fundamental constitutional
principle. The interpretation in Factortame of the European Communities Act 1972 does
not require national courts to accord primacy to EU law over all domestic law. Thoburn
treats the European Communities Act as a constitutional statute which was therefore
immune from implied repeal, so later legislation that was inconsistent (but not explicitly
inconsistent) with EU law would cede priority to the 1972 Act and hence to the EU law to
which that Act gives effect. But the HS2 case goes further by introducing the notion that
not all constitutional measures are equal; some constitutional measures are more funda-
mental than others. Parliament in a given constitutional measure, such as the 1972 Act,
may not have intended the repeal of a more fundamental, but conflicting, constitutional
measure. Whilst ordinary legislation will always (unless explicitly inconsistent) yield in
the face of conflicting European law, a fundamental constitutional measure will not.

So there are two fundamental limitations on the principle of the Supremacy of
European Union law:

1 Parliament cannot bind itself so it can expressly repeal the European Communities Act
1972.

2 Parliament can impliedly repeal European Community law which conflicts with a
fundamental constitutional principle in the UK constitution.

The role of the courts is also affected by the principle stated in Marleasing (see
p- 107), which effectively means that the courts now have a new external aid to consider
when interpreting statutes, and should take notice of it wherever they can do so without
straining the words of the statute.

The UK courts are subjected to the supervisory jurisdiction of the CJEU (as explained
on p. 99), and this gives a further source of law, since the courts of all member states
are bound by CJEU decisions on the interpretation and application of EU law.

The future

One view of the influence of UK membership of Europe on our national law was given
by Lord Denning, in poetic mood, in Bulmer v Bollinger: ‘The Treaty is like an incoming
tide. It flows into the estuaries and up the rivers. It cannot be held back.’ Lord Scarman,
obviously in an equally lyrical frame of mind, commented:

For the moment, to adopt Lord Denning’s imagery, the incoming tide has not yet mingled with
the home waters of the common law: but it is inconceivable that, like the Rhone and the Arve
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where those two streams meet at Geneva, they should move on, side by side, one grey with the
melted snows and ice of the distant mountains of our legal history, the other clear blue and
clean, reflecting modern opinion. If we stay in the Common Market, I would expect to see its
principles of legislation and statutory interpretation, and its conception of an activist court
whose role is to strengthen and fulfil the purpose of statute law, replace the traditional attitudes
of English judges and lawyers to statute law and the current complex style of statutory drafting.

What Lord Scarman was referring to was the difference in approach between the
English legal system and those in mainland Europe. When drafting statutes, for example,
English law has tended towards tightly written, very precise rules, whereas the continen-
tal style is looser, setting out broad principles to be followed. As a result, the continental
style of statutory interpretation takes a very purposive approach, paying most attention
to putting into practice the spirit of the legislation, and filling in any gaps in the wording
if necessary, as opposed to the more literal style traditionally associated with English
judges. The CJEU tends to take the continental approach, and it has been suggested that,
as time goes on, this will influence our own judges more and more, leading to more crea-
tive judicial decision-making, with corresponding changes in the drafting of statutes.

Following the Factortame litigation there was concern that Europe was threatening
the sovereignty of the UK Parliament, as the European Court ruling had caused an Act of
Parliament to be set aside. Lord Denning revised his description of European law as like
an ‘incoming tide’ and stated:

No longer is European law an incoming tide flowing up the estuaries of England. It is now
like a tidal wave bringing down our sea walls and flowing inland over our fields and houses —
to the dismay of all. (The Independent, 16 July 1996)

The academic Seamus Burns (2008) has suggested that, in the light of subsequent legal
developments, Lord Denning ‘might have to revise his image of EU law being like an
incoming tide permeating our existing legal order, and more realistically compare it to a
tsunami, enveloping everything in its path with irresistible force’.

In R v Secretary of State for Foreign and Commonwealth Affairs, ex parte Lord
Rees-Mogg (1994) an unsuccessful attempt was made to demonstrate that the UK could
not legally ratify the Maastricht Treaty. In rejecting this claim, the court pointed out that
the Treaty did not involve the abandoning or transferring of powers, so that a Government
could choose later to denounce the Treaty, or fail to honour its obligations under it.

Parliament has passed the European Union Act 2011 which includes a provision to
protect the sovereignty of Parliament. Section 18 of the Act states that the status of EU
law is dependent on the continuing statutory authority of the European Communities Act
1972. So if this statute is repealed by Parliament then EU law would cease to have effect
in the United Kingdom. Section 18 states:

Section 18. Status of EU law dependent on continuing statutory basis

Directly applicable or directly effective EU law (that is, the rights, powers, liabilities, obliga-
tions, restrictions, remedies and procedures referred to in section 2(1) of the European
Communities Act 1972) falls to be recognised and available in law in the United Kingdom
only by virtue of that Act or where it is required to be recognised and available in law by
virtue of any other Act.

A decision on continued UK membership of the European Union could come within a few
years. Prime Minister David Cameron has promised an ‘in/out’ referendum on UK mem-
bership of the EU in 2017.
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Answering questions

n What have been the major consequences of the United Kingdom’s membership of the
European Union for the character of the English legal system? London External LLB

Some of the relevant material that you need to answer this question can be found under
the subheading ‘How does EU law affect the UK?’ (pp. 110-12). A possible answer to this
question could be broken up into four parts which would look at:

® parliamentary sovereignty;

@ the influence of civil legal systems;
@ practical impact of membership;

® future impact.

You could use these subheadings in your essay, to show clearly to the reader your essay
structure.

Parliamentary sovereignty

The greatest impact of membership of the European Union has been on the principle
of the sovereignty of Parliament (discussed at p. 3) with the courts having the power to
refuse to apply statutes which are in conflict with directly effective EU law (see p. 105).

The influence of civil legal systems

Most of the other members of the European Union have a civil legal system, as opposed
to a common law system (see p. 10). Because the UK was not a member of the European
Union at the time of its creation (when it was known as the European Economic Community),
it was the institutions from the civil legal systems that had the greatest impact on the
institutions of the European Union. The European Union is therefore a means by which
the English legal system has been influenced by the civil legal systems. It provides an
opportunity for the English legal practitioners to see alternative ways of functioning and
to consider whether they wish changes to be made to the English legal system in the light
of these alternatives. The Government considered adopting some of the procedures used
in the Court of Justice of the European Union (CJEU) for its new Supreme Court, but has
rejected them (see p. 11). For example, abstract questions of law can be referred to the
CJEU under Art. 267. The British Government has decided that this sits uncomfortably
with the English legal tradition of deciding issues of law in the context of specific factual
cases and has not given the new Supreme Court the power to hear such cases. Also all
the judges sit in the CJEU to hear each case. While there were 12 full-time House of Lords
judges, these usually divided up, and sat as panels of five. The Supreme Court is continuing
this practice rather than following the CJEU model.

Practical impact

Through its legislation, the European Union has a direct impact on the content and
form of English law. The courts have also been forced to take a different approach to the
interpretation of European legislation, which has influenced generally the courts’ approach
to statutory interpretation (see p. 64).

Future impact

You could conclude your essay with a discussion of the likely increased impact of member-
ship of the European Union on the English legal system in the future. (Material for this
section can be found at p. 112.)



Answering questions

g European law provisions have had a profound impact on UK law. In particular, explain
how it has affected the use of precedent by judges in UK courts.

You should begin by explaining what precedent is and what it means (refer back to
Chapter 1). Then, you could divide your answer into five main parts:

® A discussion of s. 2(4) of the European Communities Act 1972, which is considered
under the heading ‘New sources of law’ (p. 110). The impact of this provision can be
illustrated by the case of Factortame (1990) (see p. 110) as judges should refuse to
apply domestic legislation which conflicts with directly effective EU law.

® The effect of Marleasing (1990) (p. 107) in providing a new external aid to statutory
interpretation.

® In cases against other member states, decisions cannot be questioned by UK courts
(see p. 99).

® UK courts are subject to the supervisory jurisdiction of the CJEU since the courts of
all member states are bound by CJEU decisions on the interpretation and application
of EU law. See in particular the section entitled ‘The supervisory role of the CJEU’
(p. 99).

® You could argue that in reality EU provisions have only a limited effect, because they
apply only to the interpretation of EU law.

There may be evidence to suggest that UK courts are adopting a more purposive
continental approach to statutory interpretation (see Chapter 3).

To what extent has the English legal system irrevocably accommodated European
Union law?

An introduction to this essay could observe that the principle of parliamentary sovereignty
gives Parliament an unfettered discretion to enact laws, and foreign treaties do not auto-
matically become part of domestic law. When the United Kingdom became a member of
what is now the European Union, the European Communities Act 1972 provided authority
for the application of EU law over UK domestic law. This has led to the courts refusing to
apply domestic legislation inconsistent with EU law as occurred in R v Secretary of State
for Transport, ex parte Factortame (1990). Your essay could point to the different sources
of European law and give specific examples of European law which now form an integral
part of UK law.

As the application of EU law derives from the 1972 Act, Parliament could, in theory,
revoke it and so the principle of parliamentary sovereignty remains intact. In Thoburn v
Sunderland City Council, Lord Justice Laws emphasised that revocation would have to
be explicit and not by implication. However, even if the 1972 Act were to be revoked,
whilst new European laws would no longer override domestic law, the substantive prin-
ciples of EU law are now strongly embedded within the English legal system.

@ Explain the role of the Court of Justice of the European Union.

Although the responsibility of applying EU law falls upon the domestic courts of the
respective EU member states, the CJEU is responsible for the uniform application of
EU law throughout Europe. In fulfilling this duty, the CJEU has both a judicial and a
supervisory role.

In its judicial role it hears disputes between parties — against either member states (for
example, Re Tachographs; EC Commission v UK (1979)) or European institutions (for
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example, UK v Council of the European Union). Following the Maastricht Treaty, mem-
bers can be fined for failing to enforce judgments.

In its supervisory role, under Art. 267 the CJEU receives cases from domestic courts
where a piece of European legislation needs to be interpreted to enable the domestic
court to give judgment (for example, Bulmer v Bollinger). In Customs and Excise
Commissioners v APS Samex, Bingham J emphasised that the European Court can take
a panoramic view of EU law and apply a purposive approach.

A ruling from the CJEU has application throughout the EU, and so its decisions promote
cohesion and certainty whilst leaving individual domestic courts to apply its principles in
their decisions.

Summary of Chapter 5: European law

Introduction
The European Union currently has 28 members. It was established to create political unity
within Europe and to prevent another world war.

The institutions of the European Union

There are six key institutions of the European Union: the Commission, the Council
of Ministers, the European Council, the European Parliament, Court of Justice of the
European Union and the European Central Bank. The Court of Justice of the European
Union has two separate functions: a judicial role where it decides cases of dispute and
a supervisory role under Art. 267 of the Treaty on the Functioning of the European
Union.

Making European legislation

The Council of Ministers, the Commission and the European Parliament all play a role
in making European legislation. All legislation starts with a proposal from the Commis-
sion, though the Council enjoys the most power in the legislative process. Increasingly,
the qualified majority system of voting is being used by the Council in agreeing new
legislation.

Types of European legislation
The different forms of European legislation are:

® treaties;

® regulations;

e directives; and

@ decisions.

How does EU law affect the UK?

Membership of the EU has had a number of effects on UK law and on our legal system.
Joining the original EEC created new and very important sources of law for the UK.
Because EU law takes precedence over domestic legislation, the role of the courts has
changed as a result of membership of the Union. Now judges should refuse to apply
statutes which are in conflict with directly effective European law. The impact of member-
ship of the EU is likely to increase in the future.





http://europa.eu/about-eu/institutions-bodies/index_en.htm
http://eur-lex.europa.eu/en/index.htm

This chapter discusses:

e the history of custom as a source of law; and

e when custom can be a source of law today.



When can custom be a source of law?

Introduction

As we have seen, the basis of the common law was custom. The itinerant justices sent out
by William the Conqueror (see p. 10) examined the different local practices of dealing
with disputes and crime, filtered out the less practical and reasonable ones, and ended up
with a set of laws that were to be applied uniformly throughout the country. As Sir Henry
Maine, a nineteenth-century scholar who studied the evolution of legal systems, has
pointed out, this did not mean that custom itself was ever law — the law was created by
the decisions of judges in recognising some customs and not others.

Custom still plays a part in modern law, but a very small one. Its main use is in cases
where a traditional local practice — such as fishermen being allowed to dry their nets on
a particular piece of land, or villagers holding a fair in a certain place — is being chal-
lenged. Custom was defined in the Tanistry Case (1608) as ‘such usage as has obtained
the force of law’ and, in these cases, those whose practices are being challenged assert
that the custom has existed for so long that it should be given the force of law, even
though it may conflict with the general common law.

When can custom be a source of law?

To be regarded as conferring legally enforceable rights, a custom must fulfil several criteria.

'Time immemorial’

It must have existed since ‘time immemorial’. This was fixed by a statute in 1275 as meaning
‘since at least 1189’. In practice today claimants usually seek to prove the custom has
existed as far back as living memory can go, often by calling the oldest local inhabitant
as a witness. However, this may not always be sufficient. In a dispute over a right to use
local land in some way, for example, if the other side could prove that the land in question
was under water until the seventeenth or eighteenth century, the right could therefore not
have existed since 1189. In Simpson v Wells (1872), a charge of obstructing the public foot-
way by setting up a refreshment stall was challenged by a claim that there was a customary
right to do so derived from ‘statute sessions’, ancient fairs held for the purpose of hiring
servants. It was then proved that statute sessions were first authorised by the Statutes of
Labourers in the fourteenth century, so the right could not have existed since 1189.

Reasonableness

A legally enforceable custom cannot conflict with fundamental principles of right and
wrong, so a customary right to commit a crime, for example, could never be accepted.
In Wolstanton Ltd v Newcastle-under-Lyme Corporation (1940) the lord of a manor
claimed a customary right to take minerals from under a tenant’s land, without paying
compensation for any damage caused to buildings on the land. It was held that this was
unreasonable.
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Certainty and clarity

It must be certain and clear. The locality in which the custom operates must be defined,
along with the people to whom rights are granted (local fishermen, for example, or
tenants of a particular estate) and the extent of those rights. In Wilson v Willes (1806)
the tenants of a manor claimed the customary right to take as much turf as they needed
for their lawns from the manorial commons. This was held to be too vague, since there
appeared to be no limit to the amount of turf which could be taken.

Locality

It must be specific to a particular geographic area. Where a custom is recognised as grant-
ing a right, it grants that right only to those specified — a custom giving fishermen in
Lowestoft the right to dry their nets on someone else’s land would not give the same right
to fishermen in Grimsby. Custom is only ever a source of local law.

Continuity

It must have existed continuously. The rights granted by custom do not have to have
been exercised continuously since 1189, but it must have been possible to exercise them
at all times since then. In Wyld v Silver (1963), a landowner, wishing to build on land
where the local inhabitants claimed a customary right to hold an annual fair, argued that
the right had not been exercised within living memory. The court nevertheless granted
an injunction preventing the building.

Exercised as of right

It must have been exercised peaceably, openly and as of right. Customs cannot create
legal rights if they are exercised only by permission of someone else. In Mills v Colchester
Corporation (1867) it was held that a customary right to fish had no legal force where
the right had always depended on the granting of a licence, even though such licences
had traditionally been granted to local people on request.

Consistency

It must be consistent with other local customs. For example, if a custom is alleged to give
the inhabitants of one farm the right to fish in a lake, it cannot also give the inhabitants
of another the right to drain the lake. The usual course where a conflict arises is to deny
that the opposing custom has any force, though this is not possible if it has already been
recognised by a court.

Obligatory

Where a custom imposes a specific duty, that duty must be obligatory — a custom cannot
provide that the lord of a manor grants villagers a right of way over his land only if he
likes them, or happens not to mind people on his land that day.



Answering questions

Conformity with statute

A custom which is in conflict with a statute will not be held to give rise to law.

TOPICAL ISSUE o " ﬂn‘

Custom in international law

Custom is particularly important in the context of international law where fixed legal
rules (for example in treaties and the Geneva Conventions) are less developed. In 2005
the International Committee of the Red Cross published a study aimed at promoting
customary international humanitarian law. It identified 161 rules of customary inter-
national humanitarian law, which provide legal protection for people affected by armed
conflict. These customs derive from the practice of states as expressed, for example,
in military manuals, national legislation and diplomatic statements. They are considered
to be binding custom in international law if they reflect the widespread, representative
and uniform practice of states and are accepted as law.

These customs are particularly important during civil wars as treaty law is primarily
concerned with international conflicts. The study showed that customary international
humanitarian law applicable in non-international armed conflict goes beyond the rules
of treaty law. While treaty law covering internal armed conflict does not expressly
prohibit attacks on civilians, international customs do. Customs are particularly import-
ant in this context because, while only states are bound by international treaties, all
those involved in internal fighting, including rebel groups, are bound by international
customs.

~

Answering questions

Custom is one of the sources of UK law. In reality, how useful is it as such a source?

Start by listing the sources of law, which include custom (as covered in Part 1 of the text).

Arguments that could be put forward on the limited usefulness of custom include that:

® custom plays only a small part;
® custom is not, of itself, ‘law’ (p. 119);

@ the criteria applied - including proof of its existence since time immemorial — is very

restrictive.

However, custom may be important in international law.
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Summary of Chapter 6: Custom

Introduction

The basis of the common law was custom. Custom still plays a part in modern law, but
a very small one. Its main use is in cases where a traditional local practice is being
challenged.

When can custom be a source of law?
To be regarded as conferring legally enforceable rights, a custom must fulfil several criteria:

‘Time immemorial’
It must have existed since ‘time immemorial’. This was fixed by a statute in 1275 as meaning
‘since at least 1189".

Reasonableness
A legally enforceable custom cannot conflict with fundamental principles of right and
wrong.

Certainty and clarity
It must be certain and clear.

Locality
It must be specific to a particular geographic area.

Continuity
It must have existed continuously.

Exercised as of right
It must have been exercised peaceably, openly and as of right.

Consistency
It must be consistent with other local customs.

Obligatory

Where a custom imposes a specific duty, that duty must be obligatory.

Conformity with statute
A custom which is in conflict with a statute will not be held to give rise to law.

Reading list
Maine, Sir H. (2001) Ancient Law, London: Dent.



This chapter looks at:

e how equity became a source of law;

e the difference between common law and equity;

e reforms introduced by the Judicature Acts 1873-75;
e equity today; and

e the future of equity as a source of law.
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Introduction

In ordinary language, equity simply means fairness, but in law it applies to a specific set
of legal principles, which add to those provided in the common law. It was originally
inspired by ideas of fairness and natural justice, but is now no more than a particular
branch of English law. Lawyers often contrast law’ and equity, but it is important to
know that when they do this they are using ‘law’ to mean common law. Equity and
common law may be different, but both are law. Equity is an area of law which can only
be understood in the light of its historical development.

How equity began

As we have seen, the common law was developed after the Norman Conquest through
the ‘itinerant justices’ travelling around the country and sorting out disputes. By about the
twelfth century, common law courts had developed which applied this common law.
Civil actions in these courts had to be started by a writ, which set out the cause of the
action or the grounds for the claim made, and there grew up different types of writ. Early
on, new writs were created to suit new circumstances, but in the thirteenth century
this was stopped. Litigants had to fit their circumstances to one of the available types of
writ: if the case did not fall within one of those types, there was no way of bringing the
case to the common law court. At the same time, the common law was itself becoming
increasingly rigid, and offered only one remedy, damages, which was not always an
adequate solution to every problem - if a litigant had been promised the chance to buy a
particular piece of land, for example, and the seller then went back on the agreement,
damages might not be an adequate remedy since the buyer really wanted the land, and
may have made arrangements on the basis that it would be acquired.

Consequently, many people were unable to seek redress for wrongs through the
common law courts. Many of these dissatisfied parties petitioned the king, who was
thought of as the ‘fountain of justice’. These petitions were commonly passed to the
Chancellor, the king’s chief minister, as the king did not want to spend time consider-
ing them. The Chancellor was usually a member of the clergy, and was thought of as
‘keeper of the king’s conscience’. Soon litigants began to petition the Chancellor himself
and, by 1474, the Chancellor had begun to make decisions on the cases on his own
authority, rather than as a substitute for the king. This was the beginning of the Court
of Chancery.

Litigants appeared before the Chancellor, who would question them, and then deliver
a verdict based on his own moral view of the question. The court could insist that
relevant documents be disclosed, as well as questioning the parties in person, unlike the
common law courts which did not admit oral evidence until the sixteenth century, and
had no way of extracting the truth from litigants. Because the court followed no binding
rules, relying entirely on the Chancellor’s view of right and wrong, it could enforce rights
not recognised by the common law, which, restricted by precedent, was failing to adapt
to new circumstances. The Court of Chancery could provide whatever remedy best suited
the case — the decree of specific performance, for example, would have meant that the
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Common law and equity

seller of land referred to above could be forced to honour the promise. This type of justice
came to be known as equity.

Common law and equity

Not surprisingly, the Court of Chancery became popular, and caused some resentment
among common lawyers, who argued that the quality of decisions varied with the length
of the Chancellor’s foot — in other words, that it depended on the qualities of the indi-
vidual Chancellor. Because precedents were not followed and each case was considered
purely on its merits, justice could appear arbitrary, and nobody could predict what a
decision might be.

On the other hand, this very flexibility was seen as the great advantage of equity —
where any rules are laid down, there will always be situations in which those rules
produce injustice. The more general the rule, the more likely this is, yet it is impossible
to foresee and lay down all the specific exceptions in which it should not apply. Equity
dealt with these situations by applying notions of good sense and fairness, but in doing
so laid itself open to the charge that fairness is a subjective quality.

The common lawyers particularly resented the way in which equity could be used
to restrict their own jurisdiction. Where the common law gave a litigant a right which,
in the circumstances, it would be unjust to exercise, the Court of Chancery could issue a
common injunction, preventing the exercise of the common law right. An example might
be where a litigant had made a mistake in drawing up a document. Under common
law the other party could enforce the document anyway, even if they were aware of
the mistake but failed to draw attention to it. This was considered inequitable, and a
common injunction would prevent the document being enforced.

~
Tensions between equity and the common law came to a head in 1615 in The Earl of

Oxford'’s Case, where conflicting judgments of the common law courts and the Court
of Chancery were referred to the king for a decision; he advised that where there was
conflict, equity should prevail. Had this decision not been made, equity would have
been worthless — it could not fulfil its role of filling in the gaps of the common law
unless it was dominant.

Legal principle
Where there is a conflict between equity and the common law, then equity
should prevail.

J

Nevertheless, the rivalry continued for some time, but gradually abated as equity
too began to be ruled by precedent and standard principles, a development related to the
fact that it was becoming established practice to appoint lawyers rather than clergy to
the office of Lord Chancellor. By the nineteenth century, equity had a developed case
law and recognisable principles, and was no less rigid than the common law.
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The Judicature Acts

Once equity became a body of law, rather than an arbitrary exercise of conscience,
there was no reason why it needed its own courts. Consequently, the Judicature Acts of
1873-75, which established the basis of the court structure we have today, provided that
equity and common law could both be administered by all courts, and that there would
no longer be different procedures for seeking equitable and common law remedies.
Although the Court of Chancery remained as a division of the High Court, like all other
courts it can now apply both common law and equity.

Equity today

It is important to note that the Judicature Acts did not fuse common law and equity,
only their administration. There is still a body of rules of equity which is distinct from
common law rules, and acts as an addition to it. Although they are implemented by
the same courts, the two branches of the law are separate. Where there is conflict, equity
still prevails.

Equitable maxims

Although both the common law and equity lay down rules developed from precedents,
equity also created maxims which had to be satisfied before equitable rules could be
applied. These maxims were designed to ensure that decisions were morally fair. The
following are some of them.

'He who comes to equity must come with clean hands’

This means that claimants who have themselves been in the wrong in some way will
not be granted an equitable remedy. In D&C Builders v Rees (1966) a small building
firm did some work on the house of a couple named Rees. The bill came to £732, of which
the Reeses had already paid £250. When the builders asked for the balance of £482, the
Reeses announced that the work was defective, and they were only prepared to pay
£300. As the builders were in serious financial difficulties (as the Reeses knew), they
reluctantly accepted the £300 ‘in completion of the account’. The decision to accept the
money would not normally be binding in contract law, and afterwards the builders sued
the Reeses for the outstanding amount. The Reeses claimed that the court should apply
the doctrine of equitable estoppel, which can make promises binding when they would
normally not be. However, Lord Denning refused to apply the doctrine, on the grounds
that the Reeses had taken unfair advantage of the builders’ financial difficulties, and
therefore had not come ‘with clean hands’.

'He who seeks equity must do equity’

Anyone who seeks equitable relief must be prepared to act fairly towards their opponent.
In Chappell v Times Newspapers Ltd (1975), newspaper employees who had been
threatened that they would be sacked unless they stopped their strike action applied for
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an injunction to prevent their employers from carrying out the threat. The court held
that, in order to be awarded the remedy, the strikers should undertake that they would
withdraw their strike action if the injunction was granted. Since they refused to do this,
the injunction was refused.

‘Delay defeats equity’

Where a claimant takes an unreasonably long time to bring an action, equitable remedies
will not be available. The unreasonableness of any delay will be a matter of fact to be
assessed in view of the circumstances in each case. In Leaf v International Galleries
(1950) the claimant bought a painting of Salisbury Cathedral described (innocently)
by the seller as a genuine Constable. Five years later, the buyer discovered that it was
nothing of the sort, and claimed the equitable remedy of rescission, but the court held
that the delay had been too long.

These maxims (there are several others) mean that where a claimant’s case relies on a
rule of equity, rather than a rule of common law, that rule can only be applied if the
maxims are satisfied — unlike common law rules which have no such limitations.

Equitable remedies

Equity substantially increased the number of remedies available to a wronged party.
The following are the most important:

Injunction This orders the defendants to do or not to do something.
Specific performance This compels a party to fulfil a previous agreement.

Rectification This order alters the words of a document which does not express the
true intentions of the parties to it.

Rescission This restores parties to a contract to the position they were in before the
contract was signed.

4 )
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Figure 7.1 Equitable remedies
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Equitable remedies are discretionary. A claimant who wins the case is awarded the
common law remedy of damages as of right, but the courts may choose whether or not
to award equitable remedies. They are very much an addition to common law remedies,
and usually only available if common law remedies are plainly inadequate.

Equitable principles have had their greatest impact in the development of the law of
property and contract, and remain important in these areas today. The two best-known
contributions come from property law, and are the developments of the law of trusts,
and the basis of the rules which today govern mortgages. The creation of alternative
remedies has also been extremely important.

Y \

Equity’s future?

Equity has shown itself capable of adapting and expanding to meet new needs, and
so creating law reform. During the 1950s and 1960s, it responded to increasing marital
breakdown by stating that a deserted wife could acquire an equitable interest in the
family home, providing an interim solution to a growing problem until legislation could
be passed in the form of the Matrimonial Homes Act 1967. And in the 1970s, two
important new remedies were created by extending the scope of injunctions: the
Anton Piller order, by which the court can order defendants to allow their premises
to be searched and relevant documents to be removed, and the Mareva injunction, a
court order to a third party, such as a bank, to freeze the assets of a party to a dispute
where there is a danger that they may be removed from the court’s jurisdiction
(by being taken out of the country, for example, and therefore made unavailable if
damages were ordered by the court).

However, more recent attempts to extend equitable jurisdiction, notably in
Scandinavian Trading Tanker Co AB v Flota Petrolera Ecuatoriana (1983) and Sport
International Bussum BV v Inter-Footwear Ltd (1984), have been firmly resisted by
the House of Lords.

The availability of discretionary remedies means that equity still fulfils the traditional
function of supplementing the common law, providing just and practical remedies where
the common law alone is not enough, but restricting itself to cases where those remedies
are felt to be genuinely and justly deserved.

J

Answering questions

n Critically analyse the role of equity — both historical and modern - in the English and
Welsh legal system today.

The historical background of equity and how it came about as a separate source of law is
discussed on p. 124. Today, equity and the common law remain separate bodies of law,



Summary of Chapter 7: Equity

albeit they are dealt with by the same courts. Although equity supports the common law,
in the event of a conflict, equity prevails. Your answer should set out some of the maxims
and explain that equity implies notions of fairness and good sense. You should note the
wide range of remedies available under equity and equity’s ability to adapt to changing
needs (‘Topical issue’, p. 128). However, you should also acknowledge that equitable
remedies are only discretionary and that they are mostly useful in a limited number of
fields, such as in contract and property law.

g To what extent does equity remain a separate source of law?

Historically equity developed separately from the common law to remedy the shortcomings
of the common law and was dispensed from separate courts (the Court of Chancery). The
Earl of Oxford’s Case in 1615 established that where common law and equity judgments
conflicted, equity prevailed. Equity continued to evolve into a set of principles. The
Judicature Acts 1873-75 abolished different procedures and provided that equity and
common law be administered by all courts; but these measures did not fuse common law
and equity.

Equity remains distinct from the common law and is epitomised in the equitable max-
ims such as ‘delay defeats equity’ — as illustrated by Leaf v International Galleries. Equity
also provides remedies not available at common law (for example, injunctions and specific
performance) but these are in addition to remedies available at common law.

Thus today equity can be accessed through the normal courts but remains a separate,
supplementary strand of law, although in cases such as Sport International Bussum
BV v Inter-Footwear Ltd, the House of Lords has firmly resisted extension of equitable
principles.

Summary of Chapter 7: Equity

Introduction
In law the term ‘equity’ refers to a specific set of legal principles, which add to those
provided in the common law.

How equity began

By the thirteenth century the common law had become inflexible and, in order to obtain
justice in specific cases, individuals petitioned the king who passed the cases to the Lord
Chancellor to consider. By 1474, the Chancellor had begun to make decisions on the
cases on his own authority, rather than as a substitute for the king. This was the beginning
of the Court of Chancery.

Common law and equity

Tensions developed between the common law and the Court of Chancery. Matters came
to a head in 1615 in The Earl of Oxford’s Case, where conflicting judgments of the
common law courts and the Court of Chancery were referred to the king for a decision;
he advised that where there was conflict, equity should prevail. By the nineteenth century,
equity had a developed case law and recognisable principles, and was no less rigid than
the common law.
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The Judicature Acts
The Judicature Acts of 1873-75 provided that there would no longer be separate courts
administering equity and common law.

Equity today
Although equity and the common law are implemented by the same courts, the two
branches of the law are separate. Where there is conflict, equity still prevails.

Equitable maxims
Equity developed maxims to ensure that decisions are morally fair. The following are
some of them.

® 'He who comes to equity must come with clean hands.’
® 'He who seeks equity must do equity.’
® 'Delay defeats equity.’

Equitable remedies
The following are the most important equitable remedies, all of which are available at the
discretion of the court:

injunction;

specific performance;
rectification;
rescission.

Reading list
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This chapter discusses:

e treaties as an important source of international and national
law; and

1

e the implementation of treaties.
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Introduction

When the UK enters into treaties with other countries, it undertakes to implement
domestic laws that are in accordance with the provisions of those treaties. For the purposes
of the legal system, probably the most important treaties signed by the UK Government
are those setting up and developing the European Union, and the European Convention
on Human Rights (discussed on p. 307).

Implementation of treaties

In many countries, treaties automatically become part of domestic law when the country
signs them. However, in the UK, the position is that signing treaties usually does not
instantly make them law, so citizens cannot rely on them in proceedings brought in
UK courts. Only when Parliament produces legislation to enact its treaty commitments
do those commitments become law — the Taking of Hostages Act 1982 is an example of
legislation incorporating the provisions of international treaties. Until such legislation
is produced, individuals cannot usually take advantage of the protections envisaged by
treaties.

However, there are some treaties which do not precisely follow this rule. Parts of the
treaties setting up the European Communities are directly applicable in British courts,
and can be relied on to create rights and duties just like an English statute (this subject
is discussed in Chapter 5: European law).

> e A g Ea

Treaties under a modern constitution

In 2008 the Minister of Justice published a White Paper looking at ways to improve
the current constitution: The Governance of Britain: Constitutional Renewal (2008).
The Constitutional Reform and Governance Act 2010 puts on a statutory footing the
procedures followed for the ratification of a treaty. In essence, it provides for treaties
to be ratified by following a negative resolution procedure (see p. 83). The relevant
Government Minister has to lay a copy of the treaty before Parliament and 21 days
have to pass without either of the parliamentary Houses resolving that the treaty
should not be ratified. If either House resolves that the treaty should not be ratified,
a further condition is triggered requiring the Secretary of State to lay a statement
before Parliament explaining why he or she is of the opinion that the treaty should
nevertheless be ratified. Should it be the House of Commons that has resolved that
the treaty should not be ratified, the Minister has to wait a further 21 days after the
above statement has been laid, and the treaty cannot be ratified if the Commons
again resolves to oppose it within that period. In exceptional circumstances, these
procedures do not have to be followed.
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On the internet

Answering questions

In what way can treaties be said to be a source of law?

In order to answer this question you should read this chapter in conjunction with Chapter 5
‘European law’. Start by explaining what treaties are and give some important examples,
such as the Treaty of Rome and the Maastricht Treaty. You need to explain that some
provisions in treaties can be directly applicable and that they can have direct effect. Use
of cases such as Van Gend en Loos (1963) will illustrate this and will also help to show in
what way treaties form a source of law (see p. 103 onwards).

Remember that in the UK, to maintain the sovereignty of Parliament, treaties must be
implemented into UK law by the passing of an Act of Parliament. This applied even to the
Treaty of Rome and the European Convention on Human Rights (see Chapter 15).

On the internet

The European Convention on Human Rights is available on the website of the European Court
of Human Rights at:
http://www.echr.coe.int/echr
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Law reform

This chapter discusses:
e judicial and parliamentary law reform in practice;

e the impetus for law reform from pressure groups, political
parties, the civil service, treaty obligations, public opinion
and media pressure;

e the different agencies that have been set up to consider
the need for reform in areas referred to them by the
Government, including the Law Commission, Royal
Commissions and public inquiries; and

e the success of these agencies of law reform.



Judicial change

Introduction

An effective legal system cannot stand still. Both legal procedures and the law itself
must adapt to social change if they are to retain the respect of at least most of society,
without which they cannot survive. Many laws which were made even as short a time
ago as the nineteenth century simply do not fit the way we see society today — until
the early part of the twentieth century, for example, married women were legally con-
sidered the property of their husbands, while, not much earlier, employees could be
imprisoned for breaking their employment contracts.

Most legislation in this country stands until it is repealed — the fact that it may be
completely out of date does not mean it technically ceases to apply. The offences of
challenging to fight, eavesdropping and being a common scold for example, which
long ago dropped out of use, nevertheless remained on the statute book until they
were abolished by the Criminal Law Act 1967. In practice, of course, many such pro-
visions simply cease to be used, but where it becomes clear that the law may be out
of step with social conditions, or simply ineffective, change can be brought about in a
range of ways.

Judicial change

Case law can bring about some reform — one of the most notable recent examples was the
decision in R v R (1991), in which the House of Lords declared that a husband who has
sexual intercourse with his wife without her consent may be guilty of rape. Before this
decision, the law on rape within marriage was based on an assertion by the eighteenth-
century jurist Sir Matthew Hale, that ‘by marrying a man, a woman consents to sexual
intercourse with him, and may not retract that consent’. This position had been found
offensive for many years before R v R. In 1976, Parliament considered it during a debate
on the Sexual Offences Act, but decided not to make changes at that time, and it was not
until 1991 that the Court of Appeal and then the House of Lords held that rape within
marriage should be considered an offence.

Lord Keith stated that Hale’s assertion reflected the status of women within marriage
in his time, but since then both the status of women and the marriage relationship had
completely changed. The modern view of husband and wife as equal partners meant
that a wife could no longer be considered to have given irrevocable consent to sex with
her husband; the common law was capable of evolving to reflect such changes in society,
and it was the duty of the court to help it do so.

Sometimes individuals try to force a change in the law by bringing a case to court.
Debbie Purdy suffered from multiple sclerosis. When her condition deteriorated, she
wanted her husband to be able to assist her to commit suicide without facing the risk
of prosecution for the offence of assisting suicide. She successfully brought legal pro-
ceedings to force the Director of Public Prosecutions to publish guidelines on when he
would prosecute for this offence — R (on the application of Purdy) v Director of Public
Prosecutions (2009).
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In practice, however, major reforms like this are rarely produced by the courts, and

would not be adequate as the sole agency of reform. Norman Marsh’s article ‘Law reform
in the United Kingdom’ (1971) puts forward a number of reasons for this.

1

First, as we saw in the chapter on case law, there is no systematic, state-funded pro-
cess for bringing points of law in need of reform to the higher courts. The courts can
only deal with such points as they arise in the cases before them, and this depends
on the parties involved having sufficient finance, determination and interest to take
their case up through the courts. Consequently, judge-made reform proceeds not on
the basis of which areas of law need changes most, but on a haphazard presentation
of cases.

Secondly, judges have to decide cases on the basis of the way the issues are presented
to them by the parties concerned. They cannot commission research, or consult with
interested bodies to find out the possible effects of a decision on individuals and
organisations other than those in the case before them — yet their decision will apply
to future cases.

Thirdly, judges have to recognise the doctrine of precedent, and for much of the time
this prohibits any really radical reforms.

Marsh’s fourth point is that reforming decisions by judges have the potential to be
unjust to the losing party. Law reforms made by Parliament are prospective — they
come into force on a specified date, and we are not usually expected to abide by
them until after that date. Judicial decisions, on the other hand, are retrospective,
affecting something that happened before the judges decided what the law was. The
more reformatory such a decision is, the less the likelihood that the losing party could
have abided by the law, even if they wanted to.

Finally, Marsh argues, judges are not elected, and therefore feel they should not
make decisions which change the law in areas of great social or moral controversy.
They themselves impose limits on their ability to make major changes and will often
point out to Parliament the need for it to make reforms, as happened in the Bland
case concerning the Hillsborough stadium disaster victim (see p. 28).

Reform by Parliament

The majority of law reform is therefore carried out by Parliament. It is done in four ways:

Repeal of old and/or obsolete laws.

Creation of completely new law, or adaptation of existing provisions, to meet
new needs. The creation of the offence of insider dealing (where company officials
make money by using information gained by virtue of a privileged position) in the
Companies Act 1980 was a response to public concern about ‘sharp practice’ in
the City.

Consolidation. When a new statute is created, problems with it may become
apparent over time, in which case further legislation may be enacted to amend it.
Consolidation brings together successive statutes on a particular subject and puts
them into one statute. For example, the legislation in relation to companies was
consolidated in 1985.
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Figure 9.1 Reforming legislation

e Codification. Where a particular area of the law has developed over time to produce
a large body of both case law and statute, a new statute may be created to bring
together all the rules on that subject (case law and statute) in one place. That statute
then becomes the starting point for cases concerning that area of the law, and case
law, in time, builds up around it. The Criminal Attempts Act 1981 and the Police and
Criminal Evidence Act 1984 are examples of codifying statutes. Codification is thought
to be most suitable for areas of law where the principles are well worked out; areas
that are still developing, such as tort, are less suitable for codifying.

These types of reform often happen together — the Public Order Act 1986, for example,
created new public order offences designed to deal with specific problems of the time,
such as football hooliganism and, at the same time, repealed out-of-date public order
offences.

Some significant law reforms have come about as a result of Private Members’ Bills
(see p. 46) — an example is the Abortion Act 1967 which resulted from a Private Member’s
Bill put forward by David Steel.

Pressures for reform

The inspiration for reform may come from a variety of sources, alone or in combination.
As well as encouraging Parliament to consider particular issues in the first place, they
may have an influence during the consultation stage of legislation.

Pressure groups

Groups concerned with particular subjects may press for law reform in those areas —
examples include charities such as Shelter, Age UK and the Child Poverty Action Group;
professional organisations such as the Law Society and the British Medical Association;
business representatives such as the Confederation of British Industry. JUSTICE is a
pressure group specifically concerned with promoting law reform in general.

Pressure groups use a variety of tactics, including lobbying MPs, gaining as much
publicity as possible for their cause, organising petitions, and encouraging people to
write to their own MP and/or relevant Ministers. Some groups are more effective than
others: size obviously helps, but sheer persistence and a knack for grabbing headlines can
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be just as productive — the anti-porn campaigner Mary Whitehouse almost single-handedly
pressurised the Government to create the Protection of Children Act 1978, which sought
to prevent child pornography. The amount of power wielded by the members of a
pressure group is also extremely important — organisations involved with big business
tend to be particularly effective in influencing legislation, and there is a growing industry
set up purely to help them lobby effectively, for a price. On the other hand, pressure
groups made up of ordinary individuals can be very successful, particularly if the issue on
which they are campaigning is one which stirs up strong emotion in the general public.
An example was the Snowdrop Petition, organised after the shooting of 16 young children
and their teacher in Dunblane, Scotland. Despite enormous opposition from shooting
clubs, it managed to persuade the then Government to ban most types of handguns.

Political parties

Some of the most high-profile legislation is that passed in order to implement the
Government party’s election manifesto, or its general ideology — examples include the
privatisations of gas and water and the creation of the Poll Tax by the Conservative
Government which began in 1989.

The civil service

Although technically neutral, the civil service nevertheless has a great effect on legislation
in general. It may not have party political goals, but various departments will have their
own views as to what type of legislation enables them to achieve departmental goals
most efficiently — which strategies might help the Home Office control the prison popula-
tion, for example, or the Department of Health make the NHS more efficient. Ministers
rely heavily on senior civil servants for advice and information on the issues of the day,
and few would consistently turn down their suggestions.

Treaty obligations

The UK’s obligations under the treaties establishing the EU and the European Convention
on Human Rights both influence changes in British law.

Public opinion and media pressure

As well as taking part in campaigns organised by pressure groups, members of the public
make their feelings known by writing to their MPs, to Ministers and to newspapers. This
is most likely to lead to reform where the ruling party has a small majority. The media
can also be a very powerful force for law reform, by highlighting issues of concern. In
1997, media pressure helped secure a judicial inquiry into the racially motivated killing
of South London teenager Stephen Lawrence. The inquiry was authorised to look not
only at the Lawrence case itself, but also at the general issue of how racially motivated
killings are investigated.

Public opinion and media pressure interact; the media often claims to reflect public
opinion, but can also whip it up. What appears to be a major epidemic of a particular
crime may in fact be no more than a reflection of the fact that once one interesting
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example of it hits the news, newspapers and broadcasting organisations are more likely
to report others. An example of this is the rash of stories during 1993 about parents
going on holiday and leaving their children alone, which caught the headlines largely
because of a popular film about just such a situation, Home Alone. Leaving children
alone like this may have been common practice for years, or it may be something done
by a tiny minority of parents, but the media’s selection of stories gave the impression of
a sudden epidemic of parental negligence. In 2000, there was a high-profile campaign by
the News of the World to ‘name and shame’ paedophiles (see Photo 9.3). The Government
subsequently introduced a limited reform of the law.

Agencies of law reform

Much law reform happens as a direct response to pressure from one or more of the above
sources, but there are also a number of agencies set up to consider the need for reform
in areas referred to them by the Government. Often problems are referred to them as a
result of the kind of pressures listed above — the Royal Commission on Criminal Justice
1993 was set up as a result of public concern and media pressure about high-profile
miscarriages of justice, such as the Birmingham Six and the Guildford Four.

The Law Commission

Established in 1965 (along with another for Scotland), the Law Commission is a perman-

ent body, comprising five people drawn from the judiciary, the legal profession and legal

academics. In practice, the chairman tends to be a High Court judge, and the other four

members to include a QC experienced in criminal law, a solicitor with experience of land law

and equity, and two legal academics. They are assisted by legally qualified civil servants.
Under the Law Commissions Act 1965, the Law Commission’s task is to:

e codify the law;
@ remove anomalies in the law;
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e repeal obsolete and unnecessary legislation;
e consolidate the law;
e simplify and modernise the law.

The Commission works on reform projects referred to it by the Lord Chancellor or a
Government department, or on projects which the Commission itself has decided would
be suitable for its consideration. At any one time the Commission will be engaged on
between 20 and 30 projects of law reform.

A typical project will begin with a study of the area of law in question, and an
attempt to identify its defects. Foreign legal systems will be examined to see how they
deal with similar problems. The Commission normally publishes a consultation paper
inviting comments on the subject. The consultation paper describes the present law
and its shortcomings and sets out possible options for reform. The Commission’s final
recommendations are set out in a report which contains a draft Bill where legislation
is proposed. It is then essentially for the Government to decide whether it accepts the
recommendations and to introduce any necessary Bill in Parliament.

Royal Commissions

These are set up to study particular areas of law reform, usually as a result of criticism
and concern about the relevant area. They are made up of a wide cross-section of people:
most have some expertise in the area concerned, but usually only a minority are legally
qualified. The Commissions are supposed to be independent and non-political.

-
Photo 9.1 Brixton riots
Source: © David Hoffman Photo Library/Alamy
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A Royal Commission can commission research, and also take submissions from
interested parties. It produces a final report detailing its recommendations, which the
Government can then choose to act upon or not. Usually a majority of proposals are acted
upon, sometimes in amended form.

Important recent Royal Commissions include the 1981 Royal Commission on Criminal
Procedure, the Royal Commission on Criminal Justice, which reported in 1993, and the
Royal Commission on Reform of the House of Lords, which reported in 2000.

Public inquiries

Where a particular problem or incident is causing social concern, the Government may
set up a one-off, temporary committee to examine possible options for dealing with it.
Major disasters, such as the Hillsborough football stadium disaster, the sinking of the
ferry Herald of Free Enterprise and railway accidents; events such as the Brixton riots
during the 1980s; and advances in technology, especially medical technology (such as the
ability to fertilise human eggs outside the body and produce ‘test tube babies’) may all be
investigated by bodies set up especially for the job. In recent years inquiries have been
set up following the BSE crisis, the murder of Victoria Climbié (a young girl living away
from her parents), and the conviction of the serial killer Harold Shipman. These inquiries
usually comprise individuals who are independent of Government, often with expertise
in the particular area. Academics are frequent choices, as are judges — Lord Scarman
headed the inquiry into the Brixton riots and Lord Hutton (2004) headed the inquiry into
the suicide of Dr David Kelly following the war in Iraq. The Leveson Inquiry was set up
following the News International phone hacking scandal, where private phone calls of
celebrities had been listened to by journalists employed by the News of the World.

Photo 9.2 Lord Justice Leveson presenting his report into phone hacking by the media
Source: © Alamy Stock Photo
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Public inquiries consult interested groups, and attempt to discover the truth, conduct-
ing their investigation as far as possible in a non-political way. Unlike a court, an inquiry
is not required to reach a decision in favour of one party or the other. Instead, a report
is produced which states the facts as the inquiry finds them to be and puts forward
recommendations as to how problems could be avoided in the future.

o i R

The independent inquiry into child sexual abuse

In 2014, the Home Secretary announced that an independent inquiry into child sexual
abuse would be established because of the growing evidence of organised child sex-
ual abuse, conducted over many years, and institutional failures to protect children
from this abuse. The inquiry is intended to be an overarching investigation into how
state and non-state institutions handled their duty of care to protect children from
sexual abuse; it will consider the extent to which any failings have since been
addressed; and identify further action needed to address these failings. The institu-
tions to be scrutinised include the police, the courts, the education system, the BBC
and the NHS.

Initially the inquiry was going to be relatively informal with only limited powers, but
following complaints by sex abuse victims and campaigners this is now a statutory
inquiry established under the Inquiries Act 2005 with the power to compel witnesses

~ to attend to give evidence in person and to order individuals and institutions to pro-
; 3‘- duce evidence. The inquiry will therefore have the powers it needs to penetrate

e o h Ly deeply into the institutions that have failed children in the past, and to identify those
. - institutions that are reportedly continuing to fail children today.
* | The first person to be appointed as the chair of the inquiry was Baroness Butler-

& Sloss who was a retired judge. Her selection was criticised as she was part of the
: ‘establishment’ as a member of the House of Lords and her brother, Lord Havers,
was the Attorney General of England and Wales during the 1980s, so his conduct
in the handling of sex abuse files could have fallen within the inquiry. She was there-
fore viewed by some victims of sex abuse as being part of the ‘establishment’ that
the inquiry was being set up to look at. In 2011 she had carried out a review of sex
abuse in the Church of England and had been criticised as being biased in favour
of the Church. She therefore stood down. The corporate lawyer and Lord Mayor of
London, Fiona Woolf, was appointed. But she lived in the same street and was an
acquaintance of Lord Brittan, a former Home Secretary whose handling of sex
abuse accusations would fall within the inquiry. As a result, she was not seen as suf-
. ‘ ficiently independent and she stood down. The current chair is Justice Dame Lowell
Goddard who is a High Court judge in New Zealand. The inquiry is expected to take
three years to complete.

Other temporary inquiries

From time to time, various Government departments set up temporary projects to
investigate specific areas of law. One of the most important examples is the inquiry by
Lord Woolf into the Civil Justice System (p. 538).
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Photo 9.4 Victoria Climbié

Source: Rex Features

Performance of the law reform bodies

The Law Commission

One of the principal tasks of the Commission at its inception was codification, and this
programme has not on the whole been a success. The Commission’s programme was
ambitious: in 1965 it announced that it would begin codifying family law, contract, land-
lord and tenant, and evidence. Attempts in the first three were abandoned - family in
1970, contract in 1973 and landlord and tenant in 1978. Evidence was never begun.
Zander (1988) suggests the reasons for the failure are ‘a mixture of conservatism and
a realisation on the part of draftsmen, legislators and even judges that [codification]
simply did not fit the English style of lawmaking’. The draftsmen were not keen on the
idea that codes would have to be drawn up in a broader manner than was normal for
traditional statutes. Legislators were doubtful of the concept of a huge Bill which would
attempt to state the law in a vast area such as landlord and tenant. The judges objected
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to the vision promoted by Lord Scarman, the Commission’s first chairman, of the code
coming down like an iron curtain making all pre-code law irrelevant. As Zander explains,
this appeared to the judges like ‘throwing the baby out with the bathwater — losing
the priceless heritage of the past and wasting the fruits of legislation and litigation on
numerous points which would still be relevant to interpret the new code’.

The Law Commission is particularly concerned with the Government’s failure to
codify the criminal law. Between 1968 and 1974 the Commission produced a series of
working papers, but in 1980 announced that its shortage of resources would not allow
it to continue, and appealed for help with the task. The Society of Public Teachers of
Law responded, and set up a four-person committee, which by 1985 had produced a
draft code. But this has never been legislated as law. In most countries criminal law is
contained in a single code so that it is accessible to the people against whom it will be
applied. The Commission has now embarked upon a programme to produce a series of
draft Bills, based on the code but incorporating appropriate law reform proposals, which
will in themselves make substantial improvements in the law. If enacted, these Bills
will form a criminal code. But at the moment there is no tangible sign of progress in
implementation of any of their major reports dating back to 1993. Decisions of the courts
continue to draw attention to defects in the substantive law in areas on which they have
already reported. One ray of hope has been the passing of legislation consolidating the
sentencing regime, and further impetus for codification has been given by the review
of criminal procedure under Lord Justice Auld (2001). In the Home Office White Paper,
Criminal Justice: the Way Ahead (2001) it stated that it did intend to codify the criminal
law as part of its modernisation process.

However, opinions are mixed on whether codification would prove to be of very great
value even if it ever becomes possible. Supporters say it would provide accessibility,
comprehensibility, consistency and certainty. A code allows people to see their rights and
liabilities more clearly than a mixture of case law and separate statutes could, and should
encourage judges and others who use it to look for and expect to find answers within it.
Lord Hailsham has said that a good codification would save a great deal of judicial time
and so reduce costs, and the academic Glanville Williams (1983) makes the point that
criminal law is not like the law of procedure, meant for lawyers only, but is addressed
to all classes of society, and so the greater accessibility and clarity of a code should be
particularly welcomed in this area.

Critics say a very detailed codification could make the law too rigid, losing the flexibility
of the common law. And if it were insufficiently detailed, as Zander (2004) points out, it
would need to be interpreted by the courts, so creating a new body of case law around it,
which would defeat the object of codification and make the law neither more accessible
nor more certain. It may be that the Law Commission’s failure to codify the law signifies
a problem with codification, not with the Law Commission.

Instead of proceeding with large-scale codification, the Law Commission has chosen
to clarify areas of law piece by piece, with the aim of eventual codification if possible.
Family law in particular has been significantly reformed in this way, even if the results
are, as Zander points out, a ‘jumble of disconnected statutes rather than a spanking
new code’.

As far as general law reform is concerned, as well as the major family law reforms, the
Commission has radically changed contract law by recommending control of exclusion
clauses which led to the passing of the Unfair Contract Terms Act 1977. Its report,
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Criminal Law: Conspiracy and Criminal Law Reform (1976), helped shape the Criminal
Law Act 1977 and its working paper, Offences Against Public Order (1982), was instrumental
in creating the Public Order Act 1986. Following its recommendations, the Computer
Misuse Act 1990 introduced new criminal offences relating to the misuse of computers;
and the Family Law Act 1996 changed the law on domestic violence and divorce.

In recent years, however, there has been a major problem with lack of implementation
of Law Commission proposals. By 1999, 102 law reform reports had been implemented,
which represented two-thirds of their final reports. There is a better chance of proposals
from the Law Commission becoming legislation if the subject concerned comes within the
remit of the Ministry of Justice; there is less chance if they concern other departments,
particularly the Home Office. In any case, it has been pointed out that implementation of
proposals is not the only benefit of a permanent law reform body. Stephen Cretney (1998),
a legal academic who has been a Law Commissioner, suggests that one of its most import-
ant contributions has simply been getting law reform under discussion and examination,
and drawing attention to the needs of various areas of law.

In its White Paper, Governance of Britain: Constitutional Renewal (2008), the Labour
Government laid out plans to strengthen the Law Commission’s role. The Law Commission
Act 2009 has now been passed which places a statutory duty on the Lord Chancellor to
report annually to Parliament on the Government’s intentions regarding outstanding
Law Commission recommendations. The 2009 Act has been supplemented by a pro-
tocol agreed between the Government and the Commission designed to ensure closer
collaboration between the two. In 2008 the House of Lords introduced an accelerated
procedure for legislating uncontroversial Law Commission recommendations. Parliament’s
annual report, published in 2013, on the progress of Law Commission reform proposals,
noted that the new House of Lords procedure for Law Commission Bills is proving to be
effective in implementing uncontroversial changes to the law.

Royal Commissions

These have had mixed success. The 1978 Royal Commission on Civil Liability and Com-
pensation for Personal Injury produced a report that won neither public nor Government
support, and few of its proposals were implemented.

The Royal Commission on Criminal Procedure had most of its recommendations
implemented by the Police and Criminal Evidence Act 1984 (PACE), but subsequent
criticisms of PACE mean this is less of a success than it appears. The Royal Commission
stated that the aim behind its proposals was to secure a balance between the rights of
individuals suspected of crime, and the need to bring guilty people to justice. PACE has,
however, been criticised by the police as leaning too far towards suspects’ rights, and by
civil liberties campaigners as not leaning far enough.

Perhaps the most successful Royal Commission in recent years has been the Royal
Commission on Assizes and Quarter Sessions, which reported in 1969. Its proposals for
the reorganisation of criminal courts were speedily implemented.

As regards the 1993 Royal Commission on Criminal Justice, this has met with mixed
results. Some of its recommendations were introduced in the Criminal Justice and Public
Order Act 1994 and the Criminal Appeal Act 1995, which created the Criminal Cases
Review Commission (see p. 607) in response to the Commission’s criticism of the criminal
appeals system. On the other hand, the Government has ignored some of its proposals
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Photo 9.5 Scene outside the Lawrence Inquiry, Elephant and Castle, London

Source: © Tony Harris/Press Association Images

and has proceeded to introduce changes that the Royal Commission was specifically
opposed to, for example the abolition of the right to silence.

Public inquiries and other temporary committees

These rely to a great extent on political will, and the best committees in the world may
be ineffective if they propose changes that a Government dislikes. Lord Scarman’s invest-
igation into the Brixton riots is seen as a particularly effective public inquiry, getting
to the root of the problem by going out to ask the people involved what caused it (his
Lordship, then retired, shocked his previous colleagues by taking to the streets of Brixton
and being shown on television chatting to residents and cuddling their babies). His
proposals produced some of the steps towards police accountability in PACE. But the
subsequent inquiry into the case of Stephen Lawrence shows that the progress made was
not sufficient. The Civil Justice Review was also instrumental in bringing about reform,
though views on the success of the changes are mixed and the area has subsequently
been tackled again by Lord Woolf.

Public inquiries are often set up after a major disaster or matter of controversy,
where there is suspicion on the part of the community involved. For example, an inquiry
was set up after Harold Shipman was convicted of murdering a large number of his
elderly patients. People demanding an inquiry are usually looking for an independent
and open examination of the facts to determine what exactly happened and to prevent
this happening again. In practice, public inquiries can put forward a large number of
recommendations that the Government may appear to accept but then nothing is done
to implement these recommendations, so that the risks of reoccurrence remain. For
example, Dame Janet Smith’s inquiry into the Shipman case made many recommenda-
tions that have not been acted upon.
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TOPICAL ISSUE ‘*‘\ ‘a"

& The first inquiry to be set up under this legislation looked at allegations of state

i : collusion in the murder of Patrick Finucane, who was an outspoken human rights
lawyer in Northern Ireland. Amnesty International was concerned that this inquiry was
ineffective because of the limitations of the Inquiries Act 2005.

.

s

Streamlining public inquiries

The Labour Government was concerned by the inefficiency and cost of recent public
inquiries. For example, the inquiry into Bloody Sunday in Ireland took twelve years and
is reported to have cost £195 million. By contrast, Lord Hutton's inquiry into the death
of Dr David Kelly cost £2.5 million and lasted six weeks. The Government decided to
introduce legislation to improve the inquiry process, partly in an attempt to keep costs
down. In 2004 a consultation paper was issued on the subject called Effective Inquiries.
Following this consultation process, the Inquiries Act 2005 was passed. The stated aim
of the legislation was to modernise procedures, control costs and give more effective
powers to those chairing the inquiries. Despite this, the legislation has been criticised;
Amnesty International has claimed that any inquiries established under this legislation
would be a ‘sham’ and urged judges to refuse appointments to them. It is worried
that the legislation fails to allow adequate public scrutiny and ‘undermines the rule of
law, the separation of powers and human rights protection’. The Act arguably gives
too much power to the executive, as the executive will be able to decide whether or
not to publish the final report of any inquiry, whether to exclude evidence if this is
deemed ‘in the public interest’, and whether the inquiry, or part of it, will be held in
public or private.

Governments can refuse to hold a public inquiry which they feel may prove politically
embarrassing. The parents of four soldiers killed in Iraq wanted there to be a public
inquiry into whether the war in Iraq was illegal. The Labour Government refused to
establish such an inquiry and the families sought a judicial review of this decision, argu-
ing that they had a right to a public inquiry under Art. 2 of the European Convention
on Human Rights which guarantees the right to life: R (on the application of Gentle) v
Prime Minister (2008). Their application was rejected by the House of Lords, which
held that Art. 2 could not restrict a nation’s decision to go to war. Ultimately, the decision
as to whether or not to hold a public inquiry is normally a political one, not a legal one.
An exception to this is where there is a potential breach of the right to life and the right
not to be subjected to torture, inhuman or degrading treatment where the European
Convention imposes an obligation on the state to investigate. Following accusations of
abuse by British soldiers of Iraqi prisoners, the Defence Minister had set up an internal
inquiry. However, this inquiry was being carried out by a unit of the army which was
itself implicated in the abuse. As a result, in R (on the application of Mousa) v Secretary
of State for Defence (2011) the Court of Appeal held that this inquiry was inadequate
to satisfy the Convention obligation and the Government Minister was instructed to look
at the matter again.
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Problems with law reform agencies

Lack of power

There is no obligation for Government to consult the permanent law reform bodies, or
to set up Royal Commissions or other committees when considering major law reforms.
Mrs Thatcher set up no Royal Commissions during her terms of office, despite the fact
that important and controversial legislation — such as that abolishing the GLC — was being
passed.

Political difficulties

Governments also have no obligation to follow recommendations, and perfectly well-
thought-out proposals may be rejected on the grounds that they do not fit in with a
Government’s political position. An example was the recommendation of the Law Com-
mission in 1978 that changes be made to the rule that interest is not payable on a contract
debt unless the parties agreed otherwise. The idea was supported by the House of Lords
in President of India v La Pintada (1984), but the Government was persuaded not to
implement the proposals after lobbying from the CBI and consumer organisations.

Even where general suggestions for areas of new legislation are implemented, the
detailed proposals may be radically altered. The recommendations of law reform agencies
may act as justification for introducing new legislation yet, as Zander (2004) points out,
often when the Bill is published it becomes clear that the carefully constructed proposal
put together by the law reform agency ‘has been unstitched and a new and different
package has been constructed’.

Lack of influence on results

Where proposals are implemented, ideas that are effective in themselves may be weakened
if they are insufficiently funded when put into practice — a matter on which law reform
bodies can have little or no influence. The 1981 Royal Commission on Criminal Procedure’s
recommendations were largely implemented in the Police and Criminal Evidence Act
1984, and one of them was that suspects questioned in a police station should have the
right to free legal advice, leading to the setting up of the duty solicitor scheme. While
the idea of the scheme was seen as a good one, underfunding has brought it close to
collapse, and meant that in practice relatively small numbers of suspects actually get
advice from qualified, experienced solicitors within a reasonable waiting time. This has
clearly frustrated the aims of the Royal Commission’s recommendation.

Too much compromise

Royal Commissions and temporary committees have the advantage of drawing members
from wide backgrounds, with a good spread of experience and expertise. However, in
some cases th