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Preface

The ageing global population presents challenges not only for individuals them-
selves but also for a range of other stakeholders, notably governments and
policy-makers, legal, financial and health professionals, and the aged care sector.
The paid and unpaid workforces, financial markets, housing and transportation
infrastructure, health and aged care, social security and welfare systems, for
example, will all be affected. There are also significant implications for families,
friends and unpaid carers of older people, which also highlight the importance of
intergenerational bonds existing within society (discussed in Chap. 1).

The perception that ‘ageing’ is a process to be endured, not enjoyed, and that
‘old age’ is something to be feared, is persistent. The idea that older people are
vulnerable, frail, dependent, inflexible and a drain on finite financial and health
resources also endures. Such notions are representative of the ageist assumptions
that pervade modern society, often reinforcing poor intergenerational relations and
discriminatory conduct, particularly in the workforce (discussed in Chap. 5).
Capacity (discussed in Chap. 6) also continues to raise challenges, especially in the
light of mentally disabling conditions such as dementia. Elder abuse, although
underreported, is unacceptably common (discussed in Chap. 7). Negative outcomes
can also result such as financial insecurity (discussed in Chap. 8), lack of secure
housing (Chap. 9), as well as a lack of access to quality health and aged care
services (Chap. 10).

The human rights of older persons are violated where they experience abuse,
neglect or maltreatment, or when they are unable to access justice, appropriate
instead healthcare or an adequate standard of living including safe housing. When
older persons are unable to participate in education or employment due to age-based
discrimination or are precluded from fully participating in their communities
because of physical, systemic or social barriers, their human rights are also
infringed. Significant too is the fact that human rights harms can frequently result in
further human rights violations, thus often reinforcing vulnerabilities and inequities
experienced throughout the life course.
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Human rights are guaranteed under international treaties such as the Universal
Declaration of Human Rights, International Covenant on Civil and Political Rights
and the International Covenant on Economic, Social and Cultural Rights, as well as
regional instruments and domestic laws (discussed in Chaps. 2–4). Governments
are therefore obliged to take steps to respect and protect human rights, including
ensuring that both government and non-government actors adhere to appropriate
standards. However, although older people are entitled to the same rights as all
individuals, they have specific needs which often go unmet, a situation which is
compounded by ageist attitudes. Absent an international convention on the rights of
older persons (CROP), countries lack the specific guidance and obligations to
adequately address older people’s human rights, and the international community
lacks the necessary oversight and enforcement which would come with a dedicated
treaty.

The law, both internationally and nationally, therefore has a significant role to
play. The multifaceted, intersecting and often complex areas of law which impact
older persons, either directly or indirectly, comprise an amorphous grouping known
as ‘elder law’. They are frequently fragmented and inconsistent across jurisdictions.
Crucially, the law is also the medium through which many human rights threats are
perpetrated against older persons, whilst simultaneously offering a means through
which to seek remedial relief if harms occur. The issue of access to justice is thus
fundamental in attempting to seek any legally enforceable relief.

The need to dedicate more attention to the various issues associated with ageing
is increasingly being recognized. This work of research contributes to that discourse
through synthesizing and critically analysing the existing literature across a number
of intersecting areas to generate a new understanding of ‘elder law’ within a pro-
posed human rights framework (set out in Chap. 3). Whilst this book argues for
more research in dedicated areas (discussed throughout), one of the fundamental
premises advanced is that the issues arising in ‘old age’ are often the culmination of
experiences occurring throughout the whole life course and, thus, ‘ageing’ is not
something that happens to one’s future self. Consequently, a paradigm shift must
occur transitioning away from traditional medical and charity-based models of
responding to ‘old age’ to instead acknowledge older persons as active holders of
legally enforceable rights. It is argued here that a CROP is an essential tool in
achieving this, but that even without a CROP there is much to be gained from a
human rights-based approach.

The critical discussion undertaken exploring the role of the human rights prin-
ciples of autonomy, dignity, equality, liberty, non-discrimination and participation,
as well as the specific rights they underpin (Chaps. 2–4), assists in generating a new
appreciation for the range of impacts, vulnerabilities and inequities that older
persons experience in the identified realms of financial security, accommodation,
health and aged care, particularly when considering the crosscutting issues of
ageism, capacity and elder abuse. The concluding chapter (Chap. 11) therefore
draws together a selection of the key themes emerging from this novel analysis
before presenting the main recommendations designed to promote human
rights-based legal and policy reform. Accordingly, this work is useful for people
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within a number of disciplines including those involved in academia, policy, as
well as legal and health practice. However, this work does not, and indeed
cannot, purport to delve into jurisdictional intricacies given that its focus is on
raising conceptual issues relevant to developing a human rights framework for
‘elder law’. It is the critical discussion of the literature combined with the authors’
practical experience and theoretical knowledge of the broader and interconnected
contextual settings that combine to contribute new knowledge to the existing dis-
course. No other work has argued for this specific approach in relation to the
domains of finance, accommodation and health analysed in the context of the
fundamental issues of ageism, capacity and abuse.

We do recognize, however, that authentically addressing the ageist assumptions
and practices pervasive in the current legal and policy approaches to ageing will
require detailed and considered input from a wide variety of stakeholders. To this
end, this book also champions the necessity of understanding the lived experiences
of older persons and hearing their voices in order to achieve meaningful outcomes.
We have therefore undertaken this work with a view to contributing to the literature
on what is a crucial measure of our society—the treatment of older people.

Brisbane, Australia Bridget Lewis
Brisbane, Australia Kelly Purser
Sunshine Coast, Australia Kirsty Mackie
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Chapter 1
Introduction

The world is experiencing a demographic shift as life expectancies extend and birth
rates drop. The associated economic and social transformations present numerous
challenges for our societies but, to date, policy responses have often been inadequate
or inappropriate and have failed to sufficiently address systemic problems such as
ageism and elder abuse. In many cases, laws which are designed to support or protect
older persons in fact perpetuate infringements of their human rights, either through
poor design, insufficient resourcing, denial of access to justice or a combination of
these factors. This book argues that an approach based on the laws and principles of
human rights would provide a better foundation for the design and implementation of
all laws which affect and interact with the lives of older persons. This body of ‘elder
law’ includes the laws which regulate discrimination, legal capacity, elder abuse,
financial and social security, estate planning, accommodation services, and health
and aged care. It is argued that a shift to a human rights-based approach would help to
alter community attitudes about older persons, moving away from ideas premised on
protection and dependence, towards a greater valuing of each individual’s inherent
dignity, autonomy and capability, regardless of their age.

1.1 Introduction

The fact that populations are ageing at unprecedented rates is an inescapable global
phenomenon. The United Nations (UN) has identified that ‘population ageing is
poised to become one of the most significant social transformations of the twenty-
first century’.1 This demographic change presents a number of challenges, only some
of which can be fully appreciated at the present time, with novel issues expected
to materialise into the future. These challenges are developing alongside, and in
connection with, rapid advancements in technological innovation, which promises

1United Nations, Ageing.
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2 1 Introduction

potential solutions but also raises new problems requiring careful consideration.
They are also occurring in the age of climate change, which introduces new threats
to health and well-being, and presents an enormous economic and social challenge
of its own.2

The challenges presented by the globally ageing population confront not only
the ageing individuals themselves but also a range of other stakeholders. The scale
of the demographic shift is a huge economic challenge for governments, as more
people move out of the paid workforce (thereby diminishing the tax-base) and come
to require greater support through social security, as well as health and aged care.
There will be implications across society involving the paid workforce, financial
markets, housing and transportation infrastructure, health and aged care, and social
security. As these existing systems, and the people who work within them, are placed
under greater strain there are also significant impacts for the families, friends and
carers of older people, as well as for intergenerational bonds within society generally.
The consequences for older individuals can be particularly damaging and in recent
years reports of neglect,maltreatment and abuse have become increasingly common.3

As the number of older people within our communities increases, these problems
becomemore challenging to address,while at the same time becomingmore pressing.

This is not to say that ageing is a negative experience—it is not. Nor should the
ageing population be viewed as a ‘threat’ or our thinking limited to problematisation.
Nevertheless, ageist stereotypes continue to pervade many societies, represented by
notions that older persons are vulnerable, dependent, frail, inflexible and a burden on
the community.4 Attention is increasingly being focused on ‘rethinking’ ageing, in
particular reconsidering the idea that ‘ageing’ is tied to a specific chronological age,
in an effort to combat these attitudes.5 The age at which a person becomes ‘older’ is
the subject of much debate, and there is growing realisation that negative attitudes
can attach to a particular age if too much emphasis is placed on a specific number.6

It is also essential to recognise that older persons are by no means a homogenous
group. However we define ‘older persons’, the category will represent a diverse mix
of backgrounds, experiences, preferences, interests and skills—as diverse as any age-
defined group within society. Having said this, there is some utility to defining age
and ‘older persons’ by reference to a chronological age, particularly in relation to
population estimates and for research purposes such as understanding the prevalence
of elder abuse.

Experiences of ageing, and the negative associations that currently attach to
ageing, can have significant consequences for individuals as they grow older. For
example, autonomy can be questioned with older people being viewed as vulnerable
and therefore in need of protection. Further, financial pressures may result in more
older people being required to remain in paid work longer before they are able to

2Lewis (2018a), 159–60.
3United Nations, Ageing.
4Lagacé et al. (1989); Butler (1989), 139.
5See, for example: World Health Organization (2015), 64–6; Beard et al. (2016), 163–6.
6See, for example: Australian Law Reform Commission (2016), 21–2.
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retire, which can therefore mean that they are exposed to discriminatory practices,
particularly if they are re-entering the workforce at an older age. Older people may
also experience a heightened risk of vulnerability to abuse. Such abuse can include
physical, psychological, sexual and financial harm.7 Significantly, perpetrators of
elder abuse are often the very individuals and/or groups tasked with caring for older
persons, and can include family members, friends and carers, as well as strangers.

The various and interconnected social and economic challenges presented by the
ageing population have significant implications for our legal systems. The areas of
law which impact, either directly or indirectly, on older persons comprise a body
known collectively as ‘elder law’. These areas are multifaceted, intersecting and
frequently complex. They are also fragmented and inconsistent across different juris-
dictions. This has been recognised by national and international advocacy groupswho
have highlighted the need for changes to a variety of legal and policy frameworks.8

Elder law encompasses any laws, regulations or processes that older people
come into contact with but most frequently tends to include laws related to age-
based discrimination, employment, legal capacity, elder abuse, financial manage-
ment, estate planning, accommodation services, as well as health and aged care. It
must also be acknowledged that accessing justice can be difficult for older persons no
matter what legal issue they are confronting. There can be many barriers, particularly
for those with impaired or lost capacity as well as victims of abuse who can expe-
rience a lack of autonomy and/or participation in decision-making. Any assessment
of elder law must therefore take into account not only the substantive content of the
law but also its processes for access, implementation and enforcement, to ensure that
barriers to justice are adequately addressed.

As will be seen throughout this book, much of the discussion around improving
elder law adopts the objective of preserving individual autonomy for persons as
they age wherever possible. This requires a nuanced understanding of autonomy, for
example through the concept of relational autonomy, which recognises the value of
relationships of care and support which facilitate the exercise of autonomy.9 This
more relational understanding is particularly important given the role that familial
and/or carer support can play in retaining independence as people age. It is also influ-
ential in the paradigm shift which has been occurring, for example, from substitute to
supported decision-making for people with impaired capacity.10 Given the centrality
of autonomy and decision-making in many areas of elder law and the implications
a loss of autonomy can have for access to justice, it is a recognised touchstone
throughout the book. We do not, however, propose to examine the particular theory
of relational autonomy in detail given that our aim here is restricted to exploring a
human rights framework for elder law.

7World Health Organization (2017a).
8See, for example: United Nations General Assembly (2013); AGE Platform Europe ( 2018); Doron
and Apter (2010); Fredvang and Biggs (2012), 21; International Expert-Conference on the Human
Rights of Older Persons (2018).
9See, for example: O’Connor (2010).
10Convention on the Rights of Persons with Disabilities (2006), art 12 (‘CRPD’).



4 1 Introduction

Older people frequently report diminishing respect for their autonomy and dignity,
and a loss of connectedness as they age.11 These experiences are linked to pervasive
ageist attitudeswithin society and can all be viewed as threats to older persons’ human
rights. Where older persons experience abuse, neglect or maltreatment, or when they
are unable to access justice, appropriate healthcare or an adequate standard of living,
their human rights are violated. When they are unable to participate in education or
employment due to aged-based discrimination or are precluded from fully partici-
pating in their communities because of physical, systemic or social barriers, their
rights are infringed in ways that can lead to further human rights harms.

These rights are guaranteed under international treaties, including the Inter-
national Covenant on Civil and Political Rights (ICCPR) and the International
Covenant on Economic, Social and Cultural Rights (ICESCR), as well as regional
instruments and domestic laws. Under such laws, governments are obliged to take
steps to respect, protect and fulfil the human rights of older persons. This includes
ensuring that both government and non-government entities adhere to human rights
standards.

With this in mind, this book argues that a human rights-based approach is an ideal
and novel framework in which to analyse the various challenges associated with the
ageing population and to develop appropriate legal responses. A human rights-based
approach is one which emphasises the inherent dignity, autonomy and liberty of each
individual, and which champions the economic, social, cultural, civil and political
rights of all people. It is therefore uniquely placed to address the varying intercon-
nected issues facing older persons and falling within the scope of elder law. No
other work has applied such an approach to the domains of finance, accommodation
and health while incorporating analysis of the fundamental cross-cutting issues of
ageism, capacity and abuse.

The specific rights found within human rights law emphasise the importance of
a number of key principles which are fundamental to human rights generally, most
notably, respect for inherent human dignity. This is recognised as the source of all
human rights and a foundational principle in the Universal Declaration of Human
Rights (UDHR) aswell as other human rights treaties.12 It is the essential value under-
lying rights such as the rights to the highest attainable standard of health,13 privacy,14

freedom from cruel, inhuman and degrading treatment,15 an adequate standard of
living,16 and social security.17 Respect for the autonomy of an individual is another

11See, for example: Australian Institute of Health andWelfare (2019a); Barbosa Neves et al. (2019);
Relationships (Australia 2018); Sutin et al. (2018).
12Universal Declaration of Human Rights (1948), preamble (‘UDHR’). See also preambles of
International Covenant on Civil and Political Rights (1966) (‘ICCPR’) and International Covenant
on Economic, Social and Cultural Rights (1966) (‘ICESCR’), and CRPD, art 3.
13ICESCR, art 12.
14ICCPR, art 17.
15CRPD, art 15.
16ICESCR, art 11.
17UDHR, art 22 and ICESCR, art 9.
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fundamental principle of human rights, which can clearly be seen translated into
specific rights such as freedom of movement18 and freedom to choose one’s employ-
ment.19 Another key principle of human rights is non-discrimination.20 International
human rights treaties all emphasise that, because people possess human rights by
virtue of their being human, it follows that there can be no grounds to discriminate
against any person in the fulfilment of their human rights—human rights belong to all
persons equally and all persons are entitled to the full range of human rights. Taken
together, these principles and the specific rights they underpin provide a useful way of
understanding the range of impacts and vulnerabilities that are experienced by older
persons. They furnish a language for recognising and protecting the opportunities
and contributions of older people and can be used as the basis for a human rights-
based approach to elder law. Such an approach would require that, at all times, the
basic dignity and autonomy of individuals must be respected, and that older persons’
freedom tomake decisions for themselves must be respected and supported wherever
possible.

However, existing mechanisms for the protection of these rights are inadequate.
Countries need to increase their efforts to strengthen the protection of the rights
of older people, both on a national and an international scale. There is currently
no international instrument which specifically addresses the rights of older people,
despite over a decade’s worth of work within the UN human rights bodies advocating
for such protections. There was even a call in the 2016 report by the Independent
Expert on the Enjoyment of all Human Rights by Older Persons for states to ‘step
up their efforts to determine the best way to strengthen the protection of the human
rights of older persons and to consider the various proposals that have been made,
notably the elaboration of a convention on the rights of older persons’.21

Although older people are entitled to the same rights as all other individuals and
are protected by the major international human rights instruments like the ICCPR
and ICESCR, they have particular needs which too often are not met, a situation
which is compounded by the ageist attitudes pervasive in society. Older people
also experience unique forms of abuse and exploitation which warrant protection
under human rights law. Absent an international convention on the rights of older
persons (CROP), responsibility falls back to individual countries to implement and
safeguard the general rights found within international human rights law in ways
which adequately address the needs and experiences of older persons, but without
the specific guidance or commitment which would come with a dedicated treaty.

A human rights-based approach to elder law would significantly enhance existing
domestic protections of older persons’ rights. In Australia, for example, the inter-
national instruments and principles have implications for several key policy areas
relating to older persons. They represent important standards applying to issues
such as driving, housing, making and revoking enduring documents, the provision

18ICCPR, art 12.
19Respect for individual autonomy is a general principle of the CRPD, art 3.
20UDHR, art 2.
21Kornfeld-Matte (2016), para 125.
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of health and aged care, end of life and palliative care, and financial management.
However, although human rights principles provide an innovative normative frame-
work in which to approach the issues in this area, human rights are not currently
well-protected in Australian domestic law. This means that there is, currently, limited
ability for older individuals to enforce their rights, particularly through legal action.
Nevertheless, there has recently been increasing attention dedicated to protecting
vulnerable older people in Australia. For instance, in 2017 the Australian Law
Reform Commission (ALRC) conducted an inquiry into elder abuse and a Royal
Commission into Aged Care Quality and Safety was established in 2019.22 Both of
these bodies adopted the language of human rights, with the ALRC recommending
that responses to elder abuse adopt a human rights framework.23 Without stronger
human rights laws, however, relying on existing national frameworks of human rights
protections and international treaties will provide limited benefits for older persons,
as the existing protections are often incomplete and inadequately enforced. This is a
problem faced not only by Australia but one which is present worldwide.

The ability of older persons to both participate in, and benefit equitably from, soci-
etal development needs to be protected and facilitated.24 This book responds to this
need, seeking not only to explore the international context but also to apply a human
rights lens to the existing mechanisms within domestic laws to protect the rights
of older people. We seek to demonstrate the significant potential for approaches to
ageing to draw further on human rights, both with respect to protecting specific rights
as well as acknowledging the fundamental human rights principles of autonomy,
dignity and non-discrimination.

To this end, this bookprovides a detailed and comprehensive human rights analysis
of some of the key areas of law affecting older persons.We have drawn onmultidisci-
plinary scholarship and international advocacy to identify areas for examination. For
example, the Stanford Centre on Longevity identifies three domains for well-being
into older age, financial security, social engagement and healthy living, and these
domains can be helpful in thinking about the wide range of issues which fall within
the scope of elder law.25 Variations on these three themes repeat throughout the liter-
ature, and are predictably expanded and developedwithin relevant disciplines such as
public health, gerontology, social policy, psychology, health law and medical ethics.
International instruments like the United Nations Principles for Older Persons also
highlight the importance of independence, participation, care, self-fulfilment and
dignity as framing principles, and these too can help to identify areas of the law
which require attention.26

22There have been a number of phases to the ALRC Inquiry. An initial Issues Paper was released
for comment in June 2016, with a Discussion Paper published in December 2016 which set out
preliminary proposals for law reform and invited further public comment. The Final Report was
handed down on 15 June 2017.
23Australian Law Reform Commission (2017).
24United Nations Department of Economic and Social Affairs, Population Division (2017), 2.
25Stanford Center on Longevity (n.d.).
26United Nations Principles for Older Persons (1991).
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From this broad base of scholarship and advocacy this book identifies a number of
areas for analysis. Several issues cut across various areas of law, for example, ageism
(discussed inChap. 5), capacity (Chap. 6), abuse and access to justice (Chap. 7),while
others can be more easily categorised according to the specific legal questions that
they raise such as financial security (Chap. 8), accommodation (Chap. 9), and health
and aged care (Chap. 10). These particular topics form the focus of the remainder
of this book. First, however, this chapter will provide more detail on the nature
and extent of the challenges posed by the ageing population. This will include a
discussion in the next section of some of the key terms in this area, such as what is
meant by ‘older’ and ‘elder law’, and clarify the way that terminology will be used
throughout the book. Later sections in this chapter will then outline the demographic
changes occurring before introducing the main topics for analysis. The chapter will
also identify two recurrent themes in the elder law context, access to justice and
women’s experiences of ageing.

1.2 Defining Elder Law

Before we can analyse ‘elder law’ through a human rights lens, it is important to
acknowledge someof the terminological and conceptual complexities that exist in this
area. At the outset, we need to recognise that the idea of speaking of the human rights
specifically of older persons or of a dedicated body of elder law is itself contested.
Some have questioned whether delineating older persons as a particular cohort in
need of special attention (including through dedicated human rights instruments) is
itself an ageist undertaking.27 However, identifying and advocating for the rights of
older persons is not intended to segregate older persons or cast them as different in
any negative sense. Rather, it is intended to recognise that ageing is a continuing
process everyone experiences throughout the life course, and that human rights do
not diminish as people age. All people continue to be entitled to the same human
rights, nomatter their age or level of ability. This book argues in favour of a dedicated
human rights instrument for older persons, not to give them different rights, but to
proclaim strongly their entitlement to the same rights while recognising the particular
ways in which those rights can be impacted as people age. In the same way that the
Convention on the Rights of Persons with Disabilities articulated meaningful enti-
tlements and obligations in the process of unpacking core human rights for persons
with disabilities, a CROP would be able to respond to the lived experiences of older
persons, including their experiences of ageism, and develop a roadmap for better
implementation within domestic law. From that starting point, this section will now
address other areas of definitional uncertainty and specify the terminology adopted
throughout this book to lay the groundwork for later analysis.

27Williams (2003); Avers et al. (2011); Greengross (2019).
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1.2.1 Older or Elder?

Language can be powerful, especially when considering the negative and discrimi-
natory, that is, ageist, implications that can exist with some terms used in association
with ‘ageing’.28 For example, the use of the word ‘old’ as a descriptor—the old man,
the old woman, distinct from simply the man, the woman—is often more than just a
factual adjective. It instead has a negative connotation that can affect an individual’s
interpretation of the situation. Take, for instance, the following two scenarios: first,
the woman had a car accident; and second, the old woman had a car accident. The
use of the word ‘old’ in the second scenario is more likely to give rise to a perception
that it was the driver’s fault as she was ‘old’. It is important, then, to think criti-
cally around the language used and the effect that this language can have—either
consciously or subconsciously.

As noted above, the question of the age at which a person should be considered
‘older’ is contested, as is the question of whether ‘older’ is even the appropriate term
to be using given the ageist assumptions such language can engender. Significant too
is the choice between ‘older’ or ‘elder’ as appropriate terms.29 These terms are often
used in substitution for one another. The term ‘elder’ can, however, attract particular
cultural significance raising questions as to whether it is appropriate to use in a more
general sense.30 The use of the term ‘elderly’ has also been criticised as being ageist,
for the reasons discussed above.31 Nevertheless, the terms are so entrenched in the
modern vernacular that it will be difficult to displace them. They also now attract
‘brand recognition’, for instance increasing recognition around ‘elder law’ and ‘elder
abuse’. The growing recognition of the terms can thus attract much needed attention,
and potentially funding. Consequently, it may not be prudent to now try to change the
language adopted when those terms are becoming more identifiable. The question
also arises, if not ‘elder’ then what?

The UN Committee on Economic, Social and Cultural Rights previously adopted
the term ‘older person’ in preference over ‘elder’ in 1995 but this debate is in no way
settled.32 What is important is appreciating the power of language and challenging
the ageist assumptions that attach to the language currently used in connection with
ageing although, as will be discussed, issues of ageism run deeper than linguistics
alone. In this book, we tend towards the term ‘older’ but retain the phrases involving
‘elder’ such as elder law.

28See, for example: Sunlife (2019); Hill (2019).
29See, for example: Australian Law Reform Commission (2017).
30Australian Law Reform Commission (2016), 22.
31Avers et al. (2011), 153–5.
32Committee on Economic, Social and Cultural Rights (1995).



1.2 Defining Elder Law 9

1.2.2 What Age is ‘Older’?

At what age then does someone become ‘older’? Different definitions of ‘older’ have
been postulated globally, ranging from fifty-five years and older through to sixty-five
years and over.33 According to the United Nations, the term ‘older’ most commonly
refers to people aged over sixty years.34 However, in Australia, for example, a person
is generally considered ‘older’ once they reach sixty-five years of age.35 The World
Health Organization (WHO) states that the categorisation differs amongst countries
but is generally connected to the age at which a person can retire.36

In the ALRC Discussion Paper, a distinction was drawn between ‘old’ and ‘old,
old’.37 ‘Old, old’ is generally understood as applying to any person over the age of
eighty. There is indeed utility in the ‘old’/‘old, old’ distinction.38 Such a differentia-
tion is useful given that the risk of neurodegenerative conditions, such as Alzheimer’s
disease, is age-related and often expressed for specific age cohorts. For example, the
risk of dementia-related conditions, such as Alzheimer’s disease, is substantially
higher for people aged eighty years and over than it is for people aged sixty or sixty-
five years and over (although this is not to ignore the risk of early on-set dementia).39

Further, as people age, and especially as they enter the ‘old, old’ age range, there is
an increased risk of geriatric syndromes including frailty, falls, pressure ulcers and
incontinence.40 Associated with this is the possibility of increased dependence or
vulnerability and thus the threat of abuse may also escalate.

For our purposes, we define ‘older’ as anyone aged sixty-five years and over. We
will indicate where any specific issues exist in relation to the ‘old, old’ category (that
is, anyone aged eighty years and over). It should also be noted that the definition
of ‘older’ for indigenous peoples can range from approximately fifty years and over
given shorter life expectancies.41 InAustralia, for example, this is becauseAboriginal
and Torres Strait Islander people generally experience poorer health and have higher
rates of disability than other Australians in a commensurate position.42

33See, for example: United Nations Department of Economic and Social Affairs, Population
Division (2015a); Australian Institute of Health and Welfare (2017); World Health Organization
(2004).
34United Nations Department of Economic and Social Affairs, Population Division (2015a).
35Australian Institute of Health and Welfare (2017).
36World Health Organization (2004).
37Australian Law Reform Commission (2016), 22.
38Ibid.
39See, for example: Australian Law Reform Commission (2017), para 2.8 (note however that the
ALRC uses statistics based on eighty-five years of age).
40World Health Organization (2018).
41Australian Law Reform Commission (2017), 34.
42AustralianHumanRightsCommission (2015);Australian Institute ofHealth andWelfare (2019b).
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1.2.3 Elder Law

Older people have diverse legal requirements that are influenced by an array of both
conflicting and interconnected considerations. These factors can include a person’s
age, socio-economic situation, education level, health, cultural and linguistic back-
ground, as well as their familial and care-based networks. Geographical location can
also be a significant consideration, particularly for those in regional, rural and remote
areas. It is anticipated that as the population ages, the associated legal requirements
will similarly become more diverse and complicated.43

The concept of ‘elder law’ is therefore a complex intersection of any and all
substantive areas of law which apply to or interact with the challenges that can
arise when a person is ‘older’. These can present in any legal context but some of the
most common include: succession and estate planning, especially wills and enduring
powers of attorney; family law, with, for instance, the increasing prevalence of grand-
parents having responsibility for the care of grandchildren; equitable doctrines such
as undue influence, unconscionable conduct and estoppel, all of which have promi-
nent roles to play in addressing legal wrongs to older people; discrimination and
employment law; as well as property and contract law in connection with accommo-
dation and health needs such as retirement villages and aged care facilities. There
is significant complexity not only in each discrete area of law but also in the way
that these substantive areas interact with each other and with other socio-economic
issues and frameworks, as well as with governmental and institutional responses. For
example, the need to take on the care and responsibility for grandchildren, a family
law issue, can force an older retired person back into the workforce thus potentially
exposing them to discrimination and workforce issues. This can also have finan-
cial and estate planning, as well as accrued retirement benefit consequences, for the
individual, not to mention the possible personal, familial and social impact.

Legal professionals may also not be equipped to adequately engage with older
clients and their particular needs, such as accommodating hearing and sight impair-
ments or early stage dementia. Such conditions can sometimes incorrectly be inter-
preted as signifying either a loss or lack of capacity. A legal professional’s failure to
recognise relational factors and/or individual attributes (such as language and speech)
and personal abilities (such as visual, verbal and auditory functioning, and/or dimin-
ished or lost cognitive abilities) can also have a deleterious effect upon an older
individual’s ability to access justice and ‘quality’ legal representation. Significantly,
in terms of a person’s human rights, such an experience can, in turn, further infringe
upon individual autonomy. An incorrect determination of a loss or lack of decision-
making capacity can then attract a (potentially) unnecessary protectionist response,
thus infringing further upon the person’s own decision-making ability and other
human rights.44

In addition to these difficulties, there are a number of practical challenges
presented by age itself, especially in the ‘old, old’ category. While age alone is not

43Law Council of Australia (2018), 35.
44Purser and Sullivan (2019), 88–98.
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indicative of a lack of capacity there are age-related mentally disabling conditions,
particularly in the ‘old, old’ category, that can impede upon an individual’s ability to
engage with lawyers and the legal system.45 Limited access to information can also
infringe upon an older person’s ability to effectively engage with the legal system,
particularly when considering technological literacy and reduced mobility. While
new technologies have the potential to both enhance and compromise the enjoyment
of a wide range of human rights, it must be acknowledged that not all older people are
conversivewith, norwant to use, technology. For example, inAustralia, older persons
have the second lowest level of digital inclusion.46 While new technologies offer the
possibility of many benefits, they should not be adopted blindly without reference
to the issues arising from such adoption, including the potential infringement on the
right to privacy and their use as vehicles for abuse.47

With all this inmind, this book approaches elder law as not only a set of substantive
legal fields, but also the associated and cross-cutting issues which determine the
nature of older persons’ interactions with the legal system. Ageism, legal capacity,
abuse and access to justice are key considerations here. Dedicated chapters follow
later on ageism, capacity and abuse, but these concepts, like access to justice, remain
relevant to many substantive areas and connections will therefore be noted where
relevant throughout.

1.2.4 Ageism

Ageism is ‘stereotyping, prejudice, and discrimination against people on the basis
of their age’.48 The negative attitudes which are representative of ageism are rife.
For example, consider the workforce where discrimination against older workers
has been documented.49 Consider also, the health and aged care settings where older
adults are often at their most vulnerable.50 Older people can erroneously be viewed
as frail and dependent, as well as a burden on society. Ageism can also act as a
powerful barrier to accessing justice, particularly for those who have experienced
elder abuse.51 It can therefore impede the development of sound policy and best
practice.

Ageism can also represent a violation of specific human rights depending on
the context in which it is present. Relevant rights include the right to work, and
particularly the right to gain a living by work of one’s own choosing.52 The rights

45See, for example: Purser (2017); Purser and Lonie (2019).
46Australian Digital Inclusion Index (2020).
47See, for example: Lewis et al. (2018b).
48World Health Organization (2017b).
49Australian Human Rights Commission (2016).
50World Health Organization (2015).
51World Health Organization (2017b).
52ICESCR, art 6.
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to education,53 to equality before the law,54 and to healthcare can all potentially be
undermined where ageism is present. Human rights are also relevant to the steps
which are taken by governments to protect and support older persons. The right
to privacy,55 for example, must be respected in all measures which relate to older
persons, even when those measures are designed to act in the older person’s best
interests. The right to social security also imposes a requirement that support provided
by the government to older persons must be sufficient to enable them to live a life of
dignity, and must avoid ageist assumptions about the kind of lives that older people
lead.56

Although ageism is garnering increasing recognition as a danger to the enjoyment
of human rights by older persons, little is being done by way of active measures to
identify, measure and/or combat its insidious effects.57 Consequently, the promotion
of stereotypes of older people as being incompetent, slow and/or an economic burden
(amongst other negative imagery) can become a self-fulfilling prophecy, negatively
affecting both the individual and society more generally.58 By perpetuating harmful
perceptions of older persons, and denying full and equal respect and participation,
ageism therefore operates as a driver of elder abuse.

It is therefore clear that we must seek to improve understandings of the multiple
benefits which flow from the full participation of older people in local communities
and society more broadly.59 Despite this, there has been limited discussion about
the effective implementation of education measures, quantifiable outcomes and/or
funding models to achieve these objectives. Instead, the discourse seems currently
restricted to high level, aspirational statements about ageism which, although under-
standable, will need to be given practical effect if there is to be any success in
combating the damaging effects of ageist attitudes. The harmful effects of ageism and
the potential of a human rights-based approach to help combat age-based stereotypes
will be discussed in greater detail in Chap. 5.

1.3 Rates of Demographic Change

A precondition of analysing and responding to the human rights implications of the
ageing population is having an accurate understanding of the scale and nature of that
demographic shift. The statistics around ageing are often said to be ‘alarming’, itself
an example of how powerful and emotive the choice of language can be. However,
they do demonstrate that populations worldwide are ageing. This is because of three

53Ibid., art 13.
54ICCPR, art 26.
55Ibid., art 17.
56ICESCR, art 9.
57For example: Recommendation 3–3(b) in Australian Law Reform Commission (2017), 9.
58Winick (1996), 21.
59See, for example: Australian Law Reform Commission (2017), Recommendation 3–3(b), 9.
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main contributing factors: fertility, mortality and migration.60 Globally, all regions
have seen a significant growth in life expectancy since 1950.61 Improvements to
health and associated care in older age account for a significant proportion of the
increased rates of longevity, especially when considered in light of slowing fertility
rates.62 Where countries experience significant rates of migration, this can also be
a factor given that immigrants tend to be of working age.63 The rates of ageing are
also expected to increase as the ‘baby boomer’ generation retires.64

It is anticipated that the number of people aged sixty years and over worldwide
is expected to reach approximately two billion by 2050.65 This is just over double
the number of older people in 2017 (962 million).66 The year 2050 will also see 1 in
6 people being over sixty-five years of age (16%), up from 1 in 11 in 2019 (9%).67

In fact, between 2015 and 2050 it is estimated that people aged over sixty years will
almost double in number rising from 12 to 22% of the world’s population.68 Further,
for the first time in history, 2018 saw the number of people aged sixty-five years
and over outnumber children aged under five year globally.69 By 2050 it is estimated
that there will be more people aged over sixty than children and young adults aged
10–24 (2.1 billion as opposed to 2.0 billion).70 The number of people in the ‘old, old’
category is anticipated to triple, rising from 143 million in 2019 to 425 million by the
year 2050.71 Of the anticipated increase in numbers of ‘older people’, it is generally
expected that older women are more likely than older men to live alone.72 It is also
anticipated that two thirds of older people globally are resident in developing regions
with close to eight out of ten older people living in developing regions by 2050.73

Similar trends of ageing can be seen around the world. In fact, it is anticipated that
there will be an increase in the number of people aged sixty years and over between
now and 2050 in all 201 countries and/or areas with more than 90,000 residents,74

with the ageing population being the ‘most advanced’ in North America and Europe.
It is estimated that by2050older personswill account for 35%ofEurope’s population,
28% in Northern America, 25% in Latin America and the Caribbean, 24% in Asia,

60United Nations, Ageing; Parliamentary Budget Office (2019), 3.
61United Nations, Ageing.
62Ibid.
63Ibid.
64Parliamentary Budget Office (2019), iv.
65Kornfeld-Matte (2016), 5: 17.
66United Nations Department of Social and Economic Affairs, Population Division (2017).
67United Nations, Ageing.
68World Health Organization (2018).
69United Nations, Ageing.
70United Nations Department of Social and Economic Affairs, Population Division (2017).
71Ibid.; United Nations, Ageing.
72United Nations Department of Social and Economic Affairs, Population Division (2017).
73Ibid.
74Ibid.
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23% in Oceania and 9% in Africa.75 In Australia, for example, the number of people
aged eighty-five years and over is expected to increase from 400,000 in 2010 to 1.8
million by 2050 with twice as many women than men in the eighty-five year and
over age bracket.76 In fact, the Asian-Pacific region is said to be at the forefront of
the ageing phenomenon with one in four people anticipated to be aged sixty years
or over by 2050.77

In Europe, the number of older people is expected to increase while the number of
working-age people declines which results in an increase to the old-age dependency
ratio. Notably, the rates of people aged eighty-five years and over is expected to
increase to 40 million by approximately 2050 (up from 14 million presently).78 In
the United Kingdom, there are approximately 12million people aged sixty-five years
and over with 1.6 million aged eighty-five years and over.79 It is estimated that one
in five people will be aged sixty-five years and over by 2030 with 3.2% of people in
the old, old category. In fact, the eighty-five years and over age range is thought to be
the fastest growing cohort with an expected 3.2 million by 2041.80 Canada and the
United States of America tell a similar story. Older people are expected to comprise
23% of Canadians (9.5 million) by 2030.81 By the same year, one in every five
residents in theUnited States of America will be aged sixty-five years and over.82 The
precise legal implications of these changes will of course vary from one jurisdiction
to another, influenced by a range of factors and requiring responses tailored to each
society and its legal system. However, variations of a number of common legal issues
are emerging around the world, and the shared experience of ageing demographics
allows for valuable lessons to be learned from other jurisdictions. A select range
of key issues are addressed in this book which will be introduced in the following
sections.

1.4 Select Legal Challenges

The ageing population offers a wealth of opportunity.83 Opportunities exist for indi-
viduals to engage in further education, to spend more time with loved ones and to
work longer if they so wish and are physically and cognitively able. Opportunities
also exist to contribute to society in general, and for society to learn from the wisdom

75Ibid.
76Australian Bureau of Statistics (2010), 3201.0; Australian Government (2010), 56.
77United Nations Population Fund Asia and the Pacific (n.d.).
78World Health Organization Regional Office for Europe (2020), Demographic Trends, Data and
Statistics on Ageing.
79AgeUK (2019).
80Ibid.
81Government of Canada (2014).
82United States Census Bureau (2018).
83Vienna International Plan of Action on Ageing (1982), 23–24 (‘VIPAA’).
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and experiences of older people.84 Indeed, older people often ‘serve as the transmit-
ters of information, knowledge, tradition and spiritual values: this important tradition
should not be lost.’85 However, several challenges emerge in ensuring the enjoyment
of these opportunities, and in fostering the ability of older people to contribute to
their local communities and society more broadly, however they so choose. First,
people are living longer, but it is often without the ability to be able to make their
own, legally recognised decisions. Therefore, questions of capacity are significant
as individuals age, particularly for those in the ‘old, old’ age category. Issues also
arise in relation to financial management and what is to happen in anticipation of and
upon retirement, as well as what financial and other services are available through
government-supported welfare systems. Connected to this is the issue of accom-
modation, as well as the issue of access to quality health and aged care. Again,
people are living longer but whether it is with a high quality of life is a separate, and
significant, question. It is also important to acknowledge what it means to age as a
woman given the various gender-based issues associated with employment, income,
pensions, and unpaid family and care work. Significant issues are also arising in
relation to elder abuse, which is occurring at increasing rates and can take many
forms. Across all of these areas the issue of access to justice is a consistent consid-
eration. The following discussion is only intended to highlight some of these main
themes that are currently emerging. Several select elder law-specific issues will then
be discussed further throughout the remainder of the book within the overarching
human rights framework developed in Chap. 3.

1.4.1 Capacity and Decision-Making

Capacity is an invaluable legal and social construct.86 This is because it is demon-
strative of individual autonomy within familial and wider societal, including legal,
circumstances. It is also the legal construct by which an individual is assessed to
be able to make legally recognised decisions. Notions of legal and clinical capacity
are interconnected, with assessments being complex.87 As people grow older, and
particularly for people in the ‘old, old’ category, they are often, and frequently erro-
neously, viewed as being vulnerable and incapable of making their own decisions.
Consequently, their dignity is affronted as they are marginalised and excluded from
decision-making processes.88 Appropriate laws and policies around capacity are
therefore essential to addressing this problem.

84Ibid., 22.
85Ibid., 74.
86Carney (1997), 1.
87Purser (2017).
88VIPAA, 61.
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Capacity and its effect on individual decision-making is garnering increasing
attention.89 As people age, and the incidents of mentally disabling conditions
increase, the need for capacity assessmentswill grow.90 Empirical evidence is limited
in relation to the number of, and reasons for, capacity assessments being undertaken,
with a particular shortage of recent empirical research. However, in the United States
of America in the 1980s there was a 50% increase in the total number of referrals for
capacity assessments for older people.91 Although age is not automatically indica-
tive of a lack of capacity, there are age-related conditions which mean that issues of
capacity tend to escalate as individuals age, particularly for those in the ‘old, old’
category. This is because for the people in this category, capacity will start to wane—
it is a question of the rate at which cognitive decline will occur, not if it will happen.
Having said this, it is important to remember that in legal contexts there is a general
(rebuttable) presumption of capacity. That is, every person over the age of eighteen
is assumed to have capacity unless proven otherwise.92 In ascertaining whether or
not the presumption of capacity has been successfully rebutted, the courts – the final
arbiters of capacity—may consider lay evidence from family members, friends and
carers as well as ‘expert’ evidence from independent parties such as health, allied
health and legal professionals.93

Capacity assessments are currently conducted on an ad hoc basis lacking guid-
ance as to best practice.94 There is often a (necessary) multidisciplinary approach to
assessments.95 However, legal, health and allied health professionals are not neces-
sarily well-versed in working collaboratively to assess clinical concepts of capacity,
for example the nature and stage of dementia, within the requisite legal framework.
Capacity is time and decision specific, and different considerations and standards
may apply depending upon the particular capacity concerned, for example capacity
to make a will, marry, execute a contract, or drive.96 An incorrect assessment of
capacity has significant ramifications because it curtails an individual’s autonomous
ability to make legally recognised decisions.

As stated, autonomy is an inherently interconnected concept with capacity.97

This is because in order to exercise one’s autonomous decision-making ability, a
person has to have the requisite legal capacity to make the decision in question at the
specific time. Autonomy is also one of the fundamental principles underlyingmodern
human rights jurisprudence. Therefore, given that capacity is an increasing issue for

89See, for example: Triebel et al. (2018), 219–235. Purser and Sullivan (2019); and Purser and
Lonie (2019).
90Purser and Sullivan (2019).
91Sullivan (2004), 134.
92ReCaldwell [1999]QSC182, [12] (Mackenzie J). LawReformCommittee, Parliament ofVictoria
(2010), 109–110.
93Cockerill et a1. (2005), 29.
94Purser (2017).
95Purser and Rosenfeld (2014), 483–5.
96Lonie and Purser (2017); Purser and Sullivan (2019).
97Purser and Sullivan (2019).
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older people, and the ageist assumptions that currently exist within society, there
is a real danger that unsatisfactory assessment processes may endanger a person’s
fundamental human rights.

Individual, familial and societal attitudes about what autonomous behaviour is,
and should look like, also have the potential to impact upon a person’s capacity
and its assessment.98 For instance, a person who lacks legal capacity can be hidden
within a family structure. This can be a supportive environment for the person, or one
which has the potential to foster unchecked abuse. External perceptions of a person
and whether they are capable or not can also have an impact on how people see
themselves.99 If someone is constantly told they lack capacity, for example because
they have been diagnosed with dementia, this can in effect become a self-fulfilling
prophecy with the individual eventually coming to believe that they do indeed lack
capacity.100 This may be despite the fact that the diagnosis is actually early stage
dementia and the individual can generally continue to make their own decisions. The
concept of relational autonomy clearly has relevance here, in recognition that people
often exercise autonomy in the context of relationships of care and support.101 This
is a complex area of scholarship and the interplay between relational autonomy and
capacity, particularly in the context of supported and substitute decision-making,
warrants further research that is beyond the scope of this work. The application of a
human rights framework to capacity and decision-making is the focus of Chap. 6.

1.4.2 Elder Abuse

Definitional issues also attach to the concept of ‘elder abuse’.102 The uncertainty
surrounding the terms ‘older’, ‘elder’ and ‘elder abuse’ noted above has meant that
there is a limited evidence base from which to assess the prevalence of abuse leading
to international calls for rigorous and national prevalence studies.103 Elder abuse
is defined by the WHO as ‘a single, or repeated act, or lack of appropriate action,
occurring within any relationship where there is an expectation of trust which causes
harm or distress to an older person’.104 The WHO definition identifies that a ‘lack of
appropriate action’ can constitute elder abuse. Consequently, it must be recognised
that elder abuse can occur in situations of neglect as well as deliberate harmful action.
There are two types of neglect: active neglect and passive neglect. Active neglect is
the deliberate withholding of basic care and passive neglect is the failure to provide

98Darzins et al. (2000), 1.
99Purser and Sullivan (2019).
100Ibid.
101CRPD, art 12.
102Australian Law Reform Commission (2016), 17.
103Ibid., Recommendation 3–5, 37,93.21–22.
104World Health Organization (2002).
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proper care due to carer stress, lack of knowledge or ability.105 There is an element of
unintentionality with passive neglect in that the carer may simply require additional
support or knowledge. There are also a number of different types of abuse which can
occur. In addition to neglect, the main categories include physical, psychological,
sexual and financial abuse.106

It is proposed here that a comprehensive definition of elder abuse should incorpo-
rate any situation wherein the older person, or their human rights, are substantively
and negatively affected. There should not however be a requirement for an element
of ‘trust’107 as set out in the WHO definition because this appears to unnecessarily
narrow the definition of abuse. While the problem of abuse within existing relation-
ships is of obvious concern, the prevalence of ageism and the ‘invisibility’ of older
persons in our community also leaves them vulnerable to abuse and exploitation
from people with whom they do not have an existing, trust-based relationship, for
example, in the form of online finance scams.

There is also discussion as to whether elder abuse should be conceptualised as a
category of family violence.108 While it is crucial to recognise the problem of inter-
personal elder abuse, and the particular dimensions and subtleties this entails, it is
also important to acknowledge that elder abuse occurs in a wider range of settings
which must also be addressed. This is especially important when thinking about
public understanding of elder abuse, particularly as education of the public is vital in
helping to address the incidents of elder abuse that are believed to be occurring.109

Whilst it might be practically convenient to tap into the public awareness of family
and domestic violence, there is a concern that adopting this approach could overlook
and furthermarginalise those older persons who are suffering abuse in other contexts,
for example, where it is a singular incident or episodic, involving strangers, or linked
more to institutionalised ageism. This last issue is particularly relevant in the context
of aged care as has been identified by, for example, the Royal Commission into Aged
Care Quality and Safety in Australia. Arguably, elder abuse may be distinguished
from domestic violence because, whilst elder abuse often occurs as a result of greed,
the motivator for domestic violence is often control.110 Elder abuse may also not be
as ‘gendered’ as family violence. Further, as noted above, elder abuse perpetrators
do not come solely from within familial units.111

Elder financial abuse in particular can lead to amarginal existence for older victims
as there is little or no time to replace depleted assets. Victims can therefore find them-
selves with limited options in terms of alternative sources of accommodation as well
as health and aged care. Consequently, there is an increased demand on the welfare
system, with a growing need for governments to support housing and care services

105Neglect is discussed in the Australian Law Reform Commission (2016), 17.
106Lindenberg et al. (2013).
107Australian Law Reform Commission (2016), 17.
108Ibid., 33.
109See, for example: Purser et al. (2018).
110Australian Law Reform Commission (2016), para 1.16.
111Ibid.
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for those older people who lack the income and/or wealth security to afford them.
Furthermore, with an increase in the pervasiveness of elder abuse and ageism comes
an increased need for appropriately trained professionals to deal with these cases
across a broad range of disciplines, not only in relation to the welfare system. For
example, education and effective communication are also issues in the health, legal,
law enforcement and social services sectors. Therefore, a comprehensive human
rights-based approach, one which respects and protects all human rights, requires a
sufficiently broad conceptualisation of elder abuse, distinct from domestic violence,
and a comprehensive approach to education, identification and victim-support. Elder
abuse will be discussed in Chap. 7.

1.4.3 Financial Security

Currently, particularly with available and ever-advancing healthcare and technology,
many people will live well beyond ‘retirement age’. Consequently, the notion of
preparing for retirement should not be something that is delayed and dealt with only
when imminent and unavoidable. Retirement should also not be a negative experi-
ence, but rather something that is a natural part of life and, ideally, an activity which
is promoting future well-being.112 Some of the issues which require consideration
include: what individuals want to do with their working life; when individuals want
that working life to cease and retirement to begin; what they want that retirement
to look like; what happens if an older person is not in a position to provide for
themselves once they do retire, that is, what pensions or other government assistance
are and should be available; and what kind of financial and/or estate/future plan-
ning, if any, should be undertaken, including giving thought to the utility, effect and
appropriateness of intergenerational transfers.

The importance of financial considerations as people age cannot be disputed—
particularly as individuals reach a time where they may not want, or be able, to
continue in paid employment. This is because, when considering the global popula-
tion, only a relatively small minority of people will accumulate enough resources,
including savings and property, to be able to provide financial security for themselves
as they age.113 The danger of inadequate financial security as people grow older is
significant, potentially leading to homelessness and/or poverty. Poverty is recognised
as one of themain drivers of human rights violations, for example by impacting access
to healthcare and housing, while financial security empowers individuals to enjoy
their human rights to the greatest possible extent.114

112VIPAA, 31(e).
113United Nations Department of Economic and Social Affairs Programme on Ageing (2016).
114See the work of the United Nations Special Rapporteur on extreme poverty and human rights,
Prof Philip Alston, for example his annual report of 2017 on the subject of universal basic income
Alston (2017).
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Without adequate financial resources many older people will have to work until
they are physically incapable of doing so or become reliant upon either govern-
ment pensions and/or family support, assuming such resources are even available.115

Further, inequalities can exist not only between older people but also between older
people and other generations which can affect not only retirement but also housing,
resources and general prosperity.116 In addition to ageist attitudes, access to financial
resources as individuals age can also be affected by factors of gender, socio-economic
status and education. Location is another strong contributing factor to inequality
as income security in older age is, unsurprisingly, stronger in higher-income than
lower-income countries.117 These inequalities can, in turn, reinforce obstacles to
older people participating in society and accumulating financial security.118 There-
fore, providing financially for older people who may not be in a position to fund
their own retirement is a significant issue. This is not only for the individual in ques-
tion but also society more generally when considering the broader impact this can
have on welfare systems and available resources. It is also an essential component
of ensuring the enjoyment of an older person’s human rights and is therefore a key
pillar of a human rights-based approach to elder law.

Older people often need to rely upon either families and/or, more commonly,
government pension schemes as they age. This is often the case in older age,
particularly for the ‘old, old’ cohort, where people can no longer work and where
health concerns, including the availability and affordability of healthcare, may be
increasing.119 Noting that social security is a universally recognised human right,
two broad approaches to pension schemes exist internationally.120 One is based upon
a government payment to an older person that is oftenmeans tested in order to qualify.
It does not require any contributions from the older person throughout their life (‘non-
contributory schemes’). The second is a contributory pension scheme wherein indi-
viduals contribute to the pension throughout their life and that level of contribution
will then be used to determine their entitlements on retirement. Many countries now
have such schemes including, for example, Australia. As mentioned, older people in
higher-income countries may therefore have better income security than those people
in low-income countries. However, in order to balance viability with the rising costs
of implementing pension schemes, governments in higher-income countries are now
raising the retirement age and/or prohibiting or disincentivising early retirement in
favour of a prolonged working life.121

Although social security is a recognised human right, statistics show that between
2010 and 2012, only 51.5% of the world’s eligible population received a government
funded, age-based pension, with this figure expected to decrease to around 42% in the

115United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 1.
116Ibid.
117Ibid., 3.
118Ibid., 1.
119United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 1.
120UDHR, art 22 and ICESCR, art 9.
121International Labour Organization (2014); United Nations Secretary-General (2012).
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future.122 Therefore, access to economic support as people age is unequal and often
unreliable, being determined largely by location, strength of the respective national
economy and gender.123 Europe and North America have the highest proportion of
pension coverage globally with an estimated 90%.124 Moderate coverage is seen
in Latin America and the Caribbean (56%), and the Asian-Pacific region (47%).125

Low coverage can be seen in North Africa (37%), the Middle East (30%) and in
sub-Saharan Africa (17%).126 In Australia, for example, it is anticipated that approx-
imately 80% of people aged sixty-five years and over rely, to some degree, on the
age pension.127 Further, more than one in four Australians aged sixty-five years and
over are thought to live in poverty with older people comprising an estimated 7%
of the homeless population.128 Significantly, the majority of these older Australians
are experiencing homelessness for the first time after having a conventional housing
and employment history, with almost one quarter of people finding themselves in
this position because of family breakdown, estrangement and/or carer stress.129

In considering contributory pension schemes, obviously the policy behind their
implementation varies markedly between countries but the general premise, that of
an individual contributing throughout their lifetime in anticipation of retirement, is
broadly similar. Again, manifest inequalities can exist in the accumulation of such
funds owing to, again, a person’s location and gender, and their country’s economic
and political status. The nature of a person’s work is also significant. This includes
not only the position held, but also the wage received, the nature of employment (full
time or casual, cash-in-hand or salaried), and whether the work is office-based or
manual labour, understanding that the latter can potentially take a greater toll on a
person’s body and ability to continue working.

Financial planning and/or estate/future planning can therefore also be a significant
issue as people age and plan for retirement frompaid employment. Financial planning
generally involves advisers (financial planners) who will help clients set financial
goals and achieve them. They often require a licence and need to be distinguished
from lawyers.130 Estate or future planning, on the other hand, are terms which are
used interchangeably to describe the work that legal professionals do in preparing a
plan for their client tomake provision forwealth growth, protection,management and
transmission. The planning is generally in anticipation of death or a loss of capacity
but can also use inter vivos mechanisms during a person’s life, in addition to asset
transmission upon a person’s death. Common estate planning tools therefore include
wills and enduring documents, such as enduring powers of attorney and advance

122International Labour Organization (2014).
123United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 1.
124International Labour Organization (2014).
125Ibid.
126Ibid.
127Australian Human Rights Commission (2015).
128Ibid.
129Petersen and Jones (2011); Homelessness Australia (2016).
130See, for example: Australian Securities and Investment Commission (2019).
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health directives, as well as trusts and companies. Planning for retirement can also
be a significant part of estate planning, often concentrating on financial security when
paid work stops through accrued retirement benefits such as the compulsory super-
annuation scheme in Australia. In fact, it is estimated that a significant amount of
wealth resides in such superannuation schemes.131 Indeed, the socio-economic impli-
cations for countries lacking formal retirement benefit schemes are largely negative,
potentially impacting upon the well-being of the older individual.132

Dealing with the transmission of assets between generations can give rise to more
negative issues around ‘early inheritance syndrome’, that is younger generations
feeling entitled to the assets of older generations, and elder financial abuse which
will be introduced below.133 A further connected issue is the growing frequency
of assets for care arrangements—property or other financial arrangements struck
between an older person and their carer(s)—and what happens when they fail.134

Underpinning any financial and/or estate planning is the question of whether the
individual has the legal capacity to be able to make such decisions.

Therefore, the role of financial security when ageing demonstrates not only how
inherently interconnected the aspects of ‘elder law’ are, but also how fundamental
financial security is to protecting human rights in the context of ‘ageing well’. Home-
lessness and poverty are problemsworldwide but particularly in developing countries
where the necessary resources and supports are not available for older people.135

Consequently, there will need to be a global approach to ageing, and one in which
there is a shared approach to resources and technology, so as to not infringe upon
the human rights of older people.136 Financial security will be discussed further in
Chap. 8.

1.4.4 Accommodation

The right to adequate housing was recognised as part of the ‘the right to live some-
where in security, peace and dignity’ in the UDHR and is part of the right to an
adequate standard of living in the ICESCR.137 This is particularly significant in light
of the previous discussion on financial security and the impact it can have on older
people, with a lack of financial security potentially resulting in either homelessness
and/or poverty. The ability to reside in adequate accommodation and have a safe

131Australian Bureau of Statistics (2016).
132VIPAA, 48.
133Purser et al. (2020).
134Australian Law Reform Commission (2016), 21–2.
135VIPAA,14.
136Ibid., 15.
137UDHR, art 25; ICESCR, art 11; Office of the United Nations High Commissioner for Human
Rights (2014).
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physical environment is fundamental to the health and well-being of people gener-
ally, and especially older people, with housing having a significant impact on an
individual’s quality of life.138

Healthcare and housing are two increasingly interconnected concepts. There is a
growing push for people to be able to remain at home—to age and to die in their
own homes or ‘ageing in place’.139 Significant in this is not only reducing systemic
pressures on hospitals and healthcare providers, but also an acknowledgement of
the power of being in a safe and familiar environment. Consequently, adaptations
to the home may be necessary—be they physical modifications in the form of, for
example, handrails for balance and to prevent falls, or provision being made for
in-home healthcare and/or domestic assistance.140

Assistive technologies also have a role to play in providing support for older people
to remain in their homes. There are, however, justified questions asking what this role
should be and to what extent technology should be utilised.141 For example, work has
been undertaken developing a messaging kettle wherein family members can know
if an older person is well through the use of a kettle—when the older person puts
the kettle on, the family members are notified.142 Whilst this can offer security (for
instance against falls) and comfort knowing that the older person is active, it raises
potentially serious questions about possible infringements of the right to privacy if
such technology is adopted more broadly.143 The use of assistive technologies in
housing is just one example of the tension between security and privacy.

Currently, retirement villages are another widespread housing option for older
people.144 However, there is increasing discussion around whether this is a conduit to
‘ageing well’ and enjoying human rights in older age. Further, the legalities around
entering—and exiting—retirement villages can be incredibly complex. Certainly
in Australia, for example, recent adverse publicity has highlighted difficulties for
the retirement village sector as prospective residents are signing contracts without
necessarily having a complete understanding of the terms of these agreements.145

This is because of a number of contributing factors. Not only are there complex
legislative requirements, there can also be difficulty in accessing expert legal advice
which can result from prohibitive professional fees, the uneven distribution of legal
professionals with relevant expertise, and/or a lack of understanding among lawyers
of older people’s needs. Prospective residents may also find it challenging to address
the estate planning necessary for ageing; feel intimidated by legal professionals and
the ‘law’; lack the financial, legal, and/or technological literacy necessary to be
able to effectively engage in the process to increase their understanding; and/or not

138VIPAA, 64.
139Wiles et al. (2012).
140VIPAA, 64.
141Bennett et al. (2017); Bennett (2019).
142Brereton et al. (2015).
143ICCPR, art 17.
144See, for example: Petersen et al. (2017); Hu et al. (2017).
145Choice (2017).
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have the ability to both locate and then access appropriate legal advice because of, for
example, prohibitive cost and/or geography. There is also potentially the ever-present
issue of legal capacity. This includes not only whether the person has the capacity
to enter into the relevant transaction, but also whether they have the capacity to give
instructions.

People may find the process overwhelming or experience pressure from a spouse,
family members, or salespeople to make the decision to move into a retirement
village. There may also be societal pressure on older people to vacate their homes to
help with housing—that is, the sense that they should make space for young families
or first home-buyers and that, in not doing so, they may be accused of being selfish
or greedy.146 This last point again raises the issue of intergenerational harmony,
or disharmony as may be the case. Issues in the aged accommodation sector can
be further compounded by a lack of clear communication and restrictive business
models prioritising profit. Thus, not only is accommodation clearly a significant issue
facing people as they age, it also demonstrates the interconnectedness of a host of
legal, social, health and financial issues in the ageing context. Accommodation will
be discussed in Chap. 9.

1.4.5 Health and Aged Care

The ageing population indicates a biological and technological feat for humankind.
However, although many older people do enjoy a good quality of life, there is an
increasing risk of poor (or poorer) health as individuals grow older.147 Common
conditions associated with older age include loss of hearing and eye-sight, joint
pain, back pain, osteoarthritis, heart disease, diabetes, age-related cognitive decline
such as dementia, and depression or other mental illness.148 These conditions can
occur separately or in combination with each other. Older people can also experi-
ence ‘geriatric syndromes’ which can be a mixture of ‘frailty, urinary incontinence,
falls, delirium and pressure ulcers’.149 In fact, age is one of the main determinants
of health.150 Health in this context includes not only physical well-being, but also
the interdependence of mental, emotional, spiritual and social well-being, and is
influenced by both natural and physical environmental factors.151 Other relevant
factors in ageing well include: genetics, which are believed to be responsible for
approximately 25% of differences in health and function as people age; whether the

146Bakewell and Foster (2015).
147United Nations Department of Social and Economic Affairs, Population Division (2015b).
148World Health Organization (2018).
149Ibid.
150United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 1.
151VIPAA, 52; United Nations Department of Social and Economic Affairs, Population Division
(2015b); World Health Organization (2015).
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individual engages in risky behaviours such as smoking and/or not getting any exer-
cise; and individual characteristics, for instance level of income and education.152

Healthcare thus includes not only medicine but also social and familial elements.
Disparities in other areas, particularly socio-economic status, can serve to have a
cumulative and negative effect when considering opportunities for older people to
age ‘well’, particularly in relation to accessing healthcare.

International human rights law recognises that health is the product of a number
of interconnecting factors, some of which can be improved while others can only be
mitigated. This is reflected in the right to the highest attainable standard of health.
This right is understood as a holistic concept requiring provision of affordable and
appropriate healthcare services as well as attention to a range of determinants of
health, including clean air andwater, sanitation, adequate nutrition and health-related
information.153

Healthcare and accommodation are two particularly interrelated areas. For
instance, healthy ageing strategies should continue to question the approach of
removing an older person from their home and placing them in care, instead fostering
a systemwherein the person is able to remain in their home—and their community—
for as long as they choose and is feasible given their specific circumstances.154 This
is not, however, to deny that medical conditions, including both physical and cogni-
tive decline, increase with age, especially in the ‘old, old’ age range, which can also
increase risk factors resulting in adverse health events such as falls. There will be
situations where older people will require care—either in-home or in residential-
based facilities. In fact, given the ageing population and the current approach to
ageing, there currently are growing numbers of people in need of in-home nursing
and residential care.155

This then raises the issue of access to affordable andquality health and aged care.A
significant number of older people globally have inadequate access to healthcare.156

In fact, a 2010 survey found that 63% of participants had trouble accessing quality
healthcarewhen it was needed.157 As stated, a significant contributing factor to acces-
sibility is affordability. Absent government funded universal healthcare, older people
may have to choose between the basics of food and shelter, and healthcare.158 If avail-
able, and accessible, issues then arise in relation to quality of care.159 Location can
have a significant impact on this. Availability and accessibility of quality healthcare

152World Health Organization (2015).
153ICESCR, art 12; Committee on Economic, Social and Cultural Rights (2000).
154VIPAA, 54. Note that various concepts have been devised as ways of reframing ageing, including
healthy ageing, productive ageing, successful ageing or active ageing. Various critiques of these
concepts exist and will be discussed in more detail in Chap. 4 in relation to their potential to
encourage greater participation and inclusion of older people.
155Australian Government (2015), 21.
156United Nations Secretary-General (2012).
157HelpAge International (2011a, b).
158United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 2.
159Ibid.
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is a concern not only in developing countries, but also in higher-income countries. For
example, in rural, regional and remote areas, especially where geographical distances
can be significant (such as in Canada and Australia), the cost of even reaching health-
care can be prohibitive.160 Additionally, there are significant concerns around the
training of people who are administering the care with recognition of the fact that a
better systemic approach is needed to health and aged care generally. This requires
multi-stakeholder involvement including not only the care facilities but also families,
policy-makers and governments.

Ageist attitudes and individual perceptions about the stigma that attaches to
ageing can also be a preventative factor in accessing quality healthcare. Take, for
example, dementia. In addition to the potential legal ramifications associated with
being diagnosed with dementia, such as the loss of legal capacity and decision-
making autonomy discussed above, the personal, familial and social effects can be
significant.161 A person’s capacity generally may also be called into question by their
family, friends and/or society.162 Therefore, the potential ramifications of accessing
healthcare may derail a person from doing so, thus further compounding the health
issue at hand given the lack of appropriate treatment.

Further, preconceived and discriminatory attitudes about ageing and towards older
people can sometimes result in rationing of the care being offered.163 That is, treat-
ment is withheld, curtailed or changed in some way because of the age of the patient
in question and anticipated treatment outcomes. For example, of the 200 members
of the British Geriatrics Society surveyed in 2009, 72% indicated their belief that
older people were less likely to be referred for chemotherapy or surgery, and 66%
felt that there was less likely to be an investigation into the symptoms of older
people.164 Significantly, depression may also be disregarded in older people given
the all too common attitude that the associated symptoms are merely a part of the
ageing process.165 This is particularly significant in relation to capacity as depres-
sion can have an impact on whether the person has the requisite legal capacity, for
example, to make a will.166

Therefore, as populations age worldwide, there is increased demand on the health
and aged care systems.167 It is important to remember that there is no ‘typical’
older person, with ageing influenced by the social and physical environments of the
person throughout their life as well as other economic and demographic factors.168

160United Nations Secretary-General (2012); (HelpAge International (2011a, b); Simpson and
McDonald (2017), 72.
161Alzheimer’s Disease International (2012).
162Purser and Sullivan (2019).
163United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 2.
164See BBC News (2009), cited in United Nations Secretary-General (2012); United Nations
Department of Economic and Social Affairs Programme on Ageing (2018), 2.
165United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 2.
166Lonie and Purser (2017).
167Australian Government (2015), 21.
168World Health Organization (2018).
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Consequently, any health and aged care system must be equipped for a wide variety
of experiences and requirements.169 It is, however, fundamental to the protection of
the human rights of older persons to achieve a balance not only between respecting
the autonomy of the individual and protecting them from harm, but also in relation
to the role of external agencies and families in providing support and care.170 Issues
arising in the health and aged care contexts will be discussed in Chap. 10.

1.5 Access to Justice

Access to justice is a significant issue, particularly when there are instances of abuse
or neglect. Considerable challenges can arise for older persons and their families,
carers and advocates in attempting to navigate the often expensive and intricate legal
landscape, if it becomes necessary to do so. As noted by the UN, ‘in the absence of
access to justice, people are unable to have their voice heard, exercise their rights,
challenge discrimination or hold decision-makers accountable.’171

As a term, ‘access to justice’ is somewhat nebulous in nature. Does it mean the
ability of an individual and/or group to access formal (the courts) and/or less formal
dispute resolution methods (such as tribunals and mediation)? Alternatively, does
it focus on the amorphous question of ‘justice’ and whether it has been achieved,
and what kind of justice is it concerned with—distributive, remedial or procedural,
or something else? Is it a question of accessing legal professionals? There is also
an interrelated issue of the ‘quality’ of justice that can be accessed. For example,
a legal professional who practises exclusively in a specific substantive area may
be able to secure preferred outcomes for their clients compared with a general legal
practitioner unfamiliarwith the area butwhohas been retained to act.Access to justice
has traditionally been more narrowly defined as relating to an individual’s ability to
access formal resolution processes and legal representation.172 Given the increasing
focus on less formal dispute resolution processes, amore general conceptualisation of
the term has emerged focusing on an individual’s ability to exercise their recognised
legal rights.

In human rights law, access to justice is recognised as an important right, connected
both to the right to equality before the law and also the right to obtain a remedy
where one’s rights have been violated.173 Governments are obliged to ensure not
only that rights are protected and promoted, but that adequate mechanisms are in
place for a person to pursue justice. This therefore highlights both the necessity
and appropriateness of adopting a human rights framework for elder law. Not only
does a human rights approach set the standard for laws which respect the autonomy,

169World Health Organization (2015).
170VIPAA, 58.
171United Nations (n.d.).
172Law Council of Australia (2018).
173United Nations (n.d.).
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dignity, liberty and other rights of older persons, but it also demands that work be
undertaken to overcome the various barriers to accessing justice which older persons
can face, including financial, language, geographical and health concerns. Further,
avenuesmust be put in place for older persons to seek legal support and an appropriate
remedy when their rights have been breached. Access to justice is thus a significant
issue cutting across all legal areas examined in this book and will be discussed in
those specific contexts in later chapters.

1.6 Women and Ageing

The particular experiences of older women and the gender dimensions of ageing and
‘elder law’ also need to be recognised. Women increasingly constitute the majority
within ageing populations worldwide, as life expectancies are typically longer for
women than men.174 Women will therefore require greater access to health and
aged care services. They also need income for a longer period of time to ensure
that they have sufficient financial security in older age. Yet, at the same time, there
are frequently significant disparities in both the income and social security benefits
received by women and men.175 For example, Egypt and Jordan are two of the
countries with the greatest pension gaps, with men being approximately seven to
eight times more likely than women to be in receipt of a pension.176 However, even
in higher-income countries where there is generally a limited gender-gap in the
number of people receiving pensions, the disparity in benefit level can be significant.
For example, the pension benefits in the European Union tend to be approximately
40% greater for men than for women.177

Womenmay also not have the financial security necessary to ensure independence
as they age given, for example, time out of the workforce to have children or other
periods of unpaid care, and the implications this can have on accrued assets and
retirement entitlements.178 Leaving the workforce, albeit temporarily, can have a
double effect. Not only can it make it harder to return, it can also significantly impact
a woman’s ability to save for retirement. For example, for the years 2009–2010, the
average superannuation payout for awoman inAustraliawas just under half of that for
a man earning roughly the equivalent amount of money.179 Women with disabilities,
migrant women and women from racial or ethnic minorities often experience greater

174VIPAA, 20(c).
175United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 5.
176Ibid.
177United Nations Entity for Gender Equality and the Empowerment of Women (2015); United
Nations Department of Economic and Social Affairs Programme on Ageing (2016), 5.
178United Nations Secretary-General (2014); United Nations Department of Economic and Social
Affairs Programme on Ageing (2016), 5.
179Australian Human Rights Commission (2015).
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financial insecurity, and thus are at greater risk of homelessness and poverty.180 This
therefore places older women in an especially vulnerable position.

Older women are also more likely to experience neglect, abuse and/or violence
in older age, with this often going undetected. A 2013 report, Neglect, Abuse and
Violence against Older Women,181 presents the different risk factors and forms of
abuse suffered by older women. Women are more likely than men to be victims of
elder abuse, especially as women tend to live longer than their male partners which
can lead to increased risks of vulnerability.182 There is, however, a lack of compre-
hensive data on older women’s experiences of neglect, violence and abuse. Such data
is essential for the development of comprehensive evidence-based policies and for
measuring the effectiveness of legislation or a national plan targeting elder abuse.
The former Secretary-General in his 2014 Report to the United Nations General
Assembly stated that most studies on violence against women survey only women
under the age of fifty years, thereby omitting the views and experiences of older
women altogether.183 The Secretary-General suggested that this situation reflects the
lack of an agreed definition of what constitutes violence against older women. The
Report concluded by recommending that member states ‘consider developing an
explicit reference and policy framework for addressing neglect, violence and abuse
against older women’.184 Therefore, the particular issues facing older women is a
recurrent theme discussed throughout the analysis presented in this book and one
which requires both acknowledgement and a dedicated response.

1.7 Conclusion

The select issues discussed above all highlight the relevance and importance of human
rights as both an analytical framework and a set of guiding principles for improving
elder law and, ultimately, the lived experiences of older people. The fundamental
connection between human rights, dignity, autonomy, liberty and equality make it an
apt framework for approaching any of the individual issues discussed above, but also
for understanding the various ways in which these issues compound, contradict or
reinforce each other. The commitment which human rights makes to respecting the
value and dignity of each individual person directly challenges many of the ageist
assumptions which have typically driven elder abuse and other shortcomings within
elder law. A human rights-based approach therefore promises to promote a society

180Australian Human Rights Commission (2019); United Nations Department of Economic and
Social Affairs Programme on Ageing (2016), 5; Westwood (2012).
181United Nations Department of Economic and Social Affairs Division for Social Policy and
Development (2013).
182Australian Law Reform Commission (2016), para 1.16.
183United Nations Secretary-General (2014), 11.
184Ibid.
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in which the opportunities represented by ageing are recognised and celebrated, and
in which discriminatory behaviour and ageism are eliminated.185

As discussed above, the globally ageing society presents questions about how
to respond to associated social, economic and legal challenges, but also how (and
whether) to define and categorise ‘older’ people. Recognising that ageing is a life-
long process and not something that is triggered at a particular chronological age is
essential to changing socially constructed ideas about older people. As noted by the
UN in the Vienna International Plan of Action of Ageing, determining ‘old’ merely in
terms of a number and whether someone is in employment or not is a ‘sad paradox’
emerging as a result of the socio-economic focus of some countries.186 The fact that a
person has reached a specific chronological age should not see them ‘sidelined in their
own society’.187 Understanding this will assist in addressing preconceived notions
that ageing is a negative thing and that once people become older, they are therefore
vulnerable and in need of care. Rather, ageing provides opportunities to learn from the
cumulativewisdomofolder people,which is predicateduponacknowledging thevital
role they have played, and continue to play, in society. Nevertheless, it is important to
accept that with age, especially in the ‘old, old’ category, comes an increased chance
of disability, cognitive impairment, health problems, social isolation and/or financial
dependence, all of which operate as risk factors for abuse and negative human rights
impacts.188

As seen in the above discussion, preparing for ageing is not just restricted to the
physical and health aspects of growing older. Financial, mental, emotional, psycho-
logical, religious, spiritual, cultural and relational factors all have a vital role to
play.189 Consequently, it is suggested that it is imperative for people to begin to
prepare for the process of ageing throughout their entire life course. This will neces-
sarily involve not only the individuals but also their families, communities, society
more generally, and governments. Older individuals in particular should be given
a voice in the development and actioning of any policies and systems which affect
them. Conversely, the governments and policy makers responsible for designing and
implementing the policies should be aware of their responsibility to older people
generally, but especially in relation to specific groups of older people, such as
women, those from culturally and linguistically diverse backgrounds, those who
lack capacity and people living in poverty, all of whom may experience heightened
levels of vulnerability.

It is important to recognise that the response to ageing should be phrased in terms
of what is appropriate for the specific country having regard to their socio-economic
capacities and cultural differences.190 Having said this, there are a number of essen-
tial considerations that must be taken into account irrespective of different cultures,

185VIPAA, 25(h).
186Ibid., 28.
187Ibid.
188World Health Organization (2017c).
189VIPAA, 26.
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religions and social or economic status. These flow from the universal nature of
human rights, which insists that certain basic needs and rights must be afforded to
all people regardless of nationality. These include the basic human rights to work
in just and favourable conditions;191 social protection and an adequate standard of
living;192 the highest attainable standards of physical and mental health;193 equality
before the law and freedom from discrimination;194 participate in public affairs and
elections;195 privacy;196 and the protection of minority rights.197 Further, human
rights are understood as interdependent and indivisible, and a violation of one right
is likely to impact other rights or coincide with multiple violations.198 This helps to
encourage a multidisciplinary, coordinated approach which appreciates the intercon-
nectedness of the various challenges associated with ageing populations. As noted
above, issues like ageism, capacity and abuse cut across elder law and need to be
addressed appropriately to ensure all human rights can be enjoyed.

This is not to say that looking to a human rights frameworkwill address all the chal-
lenges associatedwith ageing—it obviouslywill not. One of the biggest drawbacks of
adopting ahuman rights framework is enforcement.Whilemost countries have signed
and ratified the major international human rights conventions, domestic implemen-
tation of those conventions is more fragmented and enforcement options for affected
individuals can be limited. Nevertheless, a human rights approach does provide a
comprehensive andwell-developed set of principles against which to analyse existing
elder laws, articulate shortcomings and develop more appropriate approaches. This
book advocates for improving the domestic protection of human rights so that older
persons in all jurisdictions have adequate recourse to legal protections. However,
even in the absence of such human rights legislation, human rights remain one of the
most practical and positive ways to reframe elder law in order to better promote the
dignity, autonomy and liberty of older people.

It is for these reasons that this book both adopts and advocates a human rights-
based approach to elder law. In the following chapters we outline and apply a human
rights framework to a series of legal areas and policy challenges. We begin by exam-
ining, in Chap. 2, existing human rights obligations which apply to older persons,
before then articulating a novel, multidimensional human rights framework which
draws on these laws and on various international instruments as well as multidisci-
plinary scholarship (Chap. 3).We then apply this critical human rights lens to a series
of issues and areas wherein older people interact with the law and legal actors. These
include barriers to economic and social participation (Chap. 4); ageism and age-
discrimination (Chap. 5); legal capacity (Chap. 6); elder abuse (Chap. 7); financial

191ICESCR, arts 6,7.
192ICESCR, arts 9 and 11.
193ICESCR, art 12.
194ICCPR, arts 20 and 26.
195Ibid., art 25.
196Ibid., art 17.
197Ibid., art 27.
198Office of the United Nations High Commissioner for Human Rights (2014).
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management, retirement and estate planning (Chap. 8); accommodation (Chap. 9);
and health and aged care (Chap. 10). The book will conclude by drawing together
recommendations for improving elder law in both specific fields and more generally,
drawing on best practice from various jurisdictions and leading scholarship in the
area.

This book identifies individual autonomy in decision-making and respect for
dignity and liberty as core values of a human rights-based approach to elder law,
arguing that these ought to underpin all laws affecting older people. No single work
has previously adopted a human rights lens to these issues and addressed them alto-
gether, making this a unique contribution to the emerging body of elder law literature.
The analysis offered here adopts an innovative approach to furthering the existing
dialogue aroundwhat it means to ‘agewell’. It will advocate for the utility of a human
rights framework in protecting the rights of older people in the major areas of law
which can impact them acknowledging that, as people age, they should be valued
as legitimate rights holders rather than passive beneficiaries of younger generations’
benevolence. It is this paradigm shift which this book hopes to advance, arguing that
a human rights perspective can help to combat ageism and value the dignity and
autonomy of each individual.
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Chapter 2
The Existing Framework for Protecting
the Human Rights of Older Persons

Ahuman rights-based approach to elder law draws heavily on the rights that are guar-
anteed to all people under international and regional human rights law. While there
is no dedicated treaty protecting the rights of older people in particular, numerous
other human rights are useful in setting standards and articulating obligations in the
various fields of elder law. This chapter outlines some of the most pertinent of these
rights and introduces some of the implications that will be analysed further in later
chapters, drawing as well on a number of soft-law instruments on this topic. It also
addresses the Convention on the Rights of Persons with Disabilities (CRPD) noting
that, while some older personswill experience disability andwill therefore fall within
the scope of the CRPD, it is important not to equate older age with impairment or
assume that the CRPD is sufficient. With this in mind, this chapter outlines some of
the work done to date in advocating for a dedicated convention on the rights of older
persons.

2.1 Introduction

As the previous chapter identified, promoting and protecting the rights of older
persons is a challenge which spans a wide range of socio-economic and legal issues.
In particular, ageism and elder abuse are significant human rights issues which
undermine the dignity and autonomy of older persons and threaten their physical,
emotional, social and financial well-being. As the number of older persons in our
societies increases, so too does the challenge of ensuring that legal systems support
the full enjoyment of human rights and protect older persons from human rights
violations. A key objective of this book is to identify ways in which human rights
laws and principles can be better integrated into the framework of elder law with a
view tomeeting this challenge. A starting point for this analysis is to identify relevant
human rights protections which are already recognised within human rights law in
order to consider how these rights should shape elder law at the domestic level. This
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examination also affords the opportunity to pinpoint areas where greater protections
are required within international human rights law, and this chapter argues in partic-
ular that a dedicated international convention on the rights of older persons (CROP)
is a crucial element required for a comprehensive rights-based framework.

First however, the chapter begins by considering the major international and
regional human rights treaties. It identifies a number of specific rights that are partic-
ularly relevant to the experiences and needs of older persons, while noting that older
persons are entitled to enjoy the full range of human rights without discrimination.
It then examines a number of international soft-law instruments which, while not
having the force of binding law, go some way towards articulating the specific obli-
gations which governments owe towards older people under more generic human
rights law. It will then provide an overview of recent efforts to pursue a dedicated
CROP, addressing the key criticisms of the current framework and arguments in
favour of stronger, more targeted protections that address the particular needs and
vulnerabilities of older persons. This critical analysis of the current framework and
potential future directions helps to clarify the scope of existing obligations and iden-
tify their likely evolution. It also informs the human rights-based approach to elder
lawwhich is developed in Chap. 3 and applied throughout the remainder of this book.

2.2 International Law Protecting the Human Rights
of Older Persons

International human rights law consists of a number of multilateral treaties, mostly
established and monitored by the United Nations (UN) human rights bodies, and
particularly by the Office of the High Commissioner for Human Rights. In addition
to the UN treaties, a number of regional inter-governmental organisations have also
adopted human rights treaties. These include the Council of Europe’s European
Convention for the Protection of Human Rights and Fundamental Freedoms,1 the
Organisation of American States’ Declaration on the Rights and Duties of Man,2

and American Convention on Human Rights,3 and the African Union’s Charter on
Human and Peoples’ Rights.4 Two of these regional bodies have enacted instruments
specifically focused on the rights of older persons: the Inter-American Convention
on Protecting the Rights of Older Persons,5 and the Protocol to the African Charter
on the Rights of Older Persons in Africa.6 To date, seven states have ratified the

1European Convention for the Protection of Human Rights and Fundamental Freedoms (1950)
(‘ECHR’).
2American Declaration on the Rights and Duties of Man (1948).
3American Convention on Human Rights (1969).
4African Charter of Human and Peoples’ Rights (1981).
5Inter-American Convention on Protecting the Rights of Older Persons (2015).
6Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Older Persons
(2016).
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American Convention, which entered into force in 2017, while only two states have
ratified the African Protocol. The latter instrument requires fifteen ratifications in
order for it to enter into force.7

Among the body of human rights law are treaties of broad application, such as the
International Covenant on Civil and Political Rights (ICCPR)8 and the International
Covenant on Economic, Social and Cultural Rights (ICESCR),9 as well as treaties
which protect the rights of particular classes of vulnerable people, like theConvention
on the Rights of the Child10 and the Convention on the Elimination of All Forms
of Discrimination Against Women (CEDAW).11 The Convention on the Rights of
Persons with Disabilities (CRPD)12 is the most recently adopted UN human rights
treaty and, as will be discussed in more detail below, has some particular relevance
for the rights of older persons (as well as providing a useful model for the adoption
of a dedicated convention for older persons). However, for the reasons discussed, the
CRPD ought not to be viewed as an adequate substitute for a dedicated CROP, and
international human rights law currently contains no binding and widely adopted
agreement that deals specifically with the human rights of older persons.

Despite the lack of a dedicated convention, existing human rights law does guar-
antee a number of important rights. The discussion below details the key human
rights found in international human rights law and the corresponding obligations they
create with respect to older persons. They represent important standards applying
to a wide range of relevant issues, including housing, health, mobility, social and
cultural participation, financial independence and decision-making. As discussed
in the previous chapter and in more detail in Chap. 7, many of these rights are
violated when elder abuse occurs and are frequently undermined by ageist attitudes
and behaviours.

Under international human rights law, states bear three levels of obligations: to
respect, protect and fulfil. The duty to respect requires that states refrain from any
action which would directly or indirectly interfere with the enjoyment of human
rights. The duty to protect entails a duty to regulate the actions of private actors,
including corporate entities, to ensure that they do not impinge upon human rights.
The third level, the duty to fulfil, is the most demanding level of obligation, and
requires that states take the necessary steps to achieve full realisation of the right.
These steps would include legislative, administrative, judicial, financial and other
measures required to facilitate and provide for fulfilment of the right.

Aswill be seen below, the specific requirements for each of these levels of dutywill
vary according to the subject matter of each right. For economic, social and cultural
rights protected within the ICESCR, states’ obligations will also vary according to
their particular circumstances. Article 2(1) states that:

7Ibid., art 26.
8International Covenant on Civil and Political Rights (1966) (‘ICCPR’).
9International Covenant on Economic, Social and Cultural Rights (1966) (‘ICESCR’).
10Convention on the Rights of the Child (1989).
11Convention on the Elimination of All Forms of Discrimination Against Women (1979) (‘CEDAW ’).
12Convention on the Rights of Persons with Disabilities (2006) (‘CRPD’).
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Each State Party to the present Covenant undertakes to take steps, individually and
through international assistance and co-operation, especially economic and technical, to
the maximum of its available resources, with a view to achieving progressively the full real-
ization of the rights recognized in the present Covenant by all appropriate means, including
particularly the adoption of legislative measures.

Article 2 implies a recognition that many of the rights found in the ICESCR,
including the right to an adequate standard of living and the right to the highest
attainable standard of health (discussed below), demand the investment of consid-
erable time and resources in order to achieve their full realisation. The standard of
obligation required of states is therefore one of ‘progressive realisation’, such that
states will be held to have discharged their obligations under the Covenant provided
that they are actively making efforts to progress the fulfilment of the rights. What
will be considered ‘adequate’ in this regard will also be assessed relative to the state’s
specific circumstances, and particularly its available resources.

The Committee on Economic, Social and Cultural Rights (CESCR) has clari-
fied, however, that article 2.1 does include two obligations which require immediate
implementation. The first is that states must actually ‘take steps’ towards progres-
sive realisation by ‘all appropriate means’. As the Committee has said, ‘such steps
should be deliberate, concrete and targeted as clearly as possible towards meeting
the obligations recognized in the Covenant.’13

The other immediate obligation is of particular relevance to older persons, as
it requires that whatever measures a state chooses to implement, it must do so
without discrimination.14 This requires that states address both formal and substan-
tive discrimination.15 Eliminating formal discrimination alone will not be sufficient:
states must ‘immediately adopt the necessary measures to prevent, diminish and
eliminate the conditions and attitudes which cause or perpetuate substantive or de
facto discrimination.’16 For older persons this requires that states understand the
nature and impact of ageism in their societies, identify the particular needs of older
persons, and ensure that laws and policies are developed both to address ageism and
to achieve the full realisation of economic, social and cultural rights. The obligation
to address discrimination is not only relevant to economic, social and cultural rights
but also applies to all rights, and is a fundamental principle underpinning human
rights law generally. It is also articulated in the right to equality before the law,
discussed below.

13Committee on Economic, Social and Cultural Rights (1990), 1–3.
14Ibid., 2.
15Committee on Economic, Social and Cultural Rights (2009), 8.
16Ibid.
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2.2.1 Right to Equality Before the Law

International human rights law guarantees that all individuals are to be treated equally
before the law.17 Article 26 of the ICCPR states:

All persons are equal before the law and are entitled without any discrimination to the equal
protection of the law. In this respect, the law shall prohibit any discrimination and guarantee
to all persons equal and effective protection against discrimination on any ground such as
race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status.

The associated obligation to remove and protect against discrimination extends
both to formal or explicit discrimination, as well as substantive discrimination or
other inequalities which operate to restrict the rights of marginalised or vulnerable
groups.18

The link between equality and non-discrimination goes to the heart of human
rights law. International human rights treaties all emphasise that, because people
possess human rights by virtue of their being human, it follows that there can be no
grounds to discriminate against any person in the fulfilment of their human rights.
That is, human rights belong to all persons equally and all persons are entitled to the
full range of human rights.

For older people, the right to equality before the law has a number of interre-
lated dimensions. While the specific grounds of discrimination listed in article 26
and other provisions do not include age, they do refer to ‘other status’ and the list is
not intended to be exhaustive.19 The Human Rights Committee (HRC), which has
responsibility for supervision and enforcement of the ICCPR, has noted that, while
the listed grounds of discrimination are not comprehensive, the notion of ‘discrim-
ination’ ought to be interpreted to include ‘any distinction, exclusion, restriction or
preference … which has the purpose or effect of nullifying or impairing the recog-
nition, enjoyment or exercise by all persons, on an equal footing, of all rights and
freedoms’.20 As will be explained in more detail in Chap. 5, the phenomenon of
ageism is antithetical to equality and non-discrimination. The interdependent nature
of human rights means that ageism is not only a human rights violation in itself,
but also leads to a range of other more specific rights breaches. It is clear then
that discrimination on the basis of age which operates to restrict or undermine the
enjoyment of human rights would be incompatible with human rights law.

The right to equality before the law also demands that governments address other
forms of discrimination which intersect with ageism, including discrimination on
the basis of disability, gender or race. The need to ensure equality between men and
women is of particular relevance to older persons as discrimination betweenmen and

17ICCPR, art 2.1; ICESCR, arts 2.2, 3. Also American Convention, art 24; African Charter, art 3.
18In relation to non-discrimination and economic, social and cultural rights, see Committee on
Economic, Social and Cultural Rights (2009), 20.
19Committee on Economic, Social and Cultural Rights (1995); Committee on Economic, Social
and Cultural Rights (2009), 15; Human Rights Committee (1989), 7.
20Human Rights Committee (1989), 7.
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women throughout the life course can lead to increased disadvantage in later life.
Multiple factors combine to produce these differential impacts for women. Most
notably, these include the disproportionate time spent by women caring for family
or performing other unpaid work, during which period women generally earn lower
or no income and make limited or no contributions to superannuation or pension
funds.21 The resulting reduction in resources available at the time of retirement from
paid employment is further compounded by the fact that women on average live
longer than men.22 The impact of financial insecurity on the human rights of older
women will be explored in more detail in Chap. 8.

2.2.2 Right to an Adequate Standard of Living, Incorporating
Rights to Adequate Food, Water and Housing

International law guarantees the right to an adequate standard of living in article 11
of the ICESCR, which reads:

The States Parties to the present Covenant recognize the right of everyone to an adequate
standard of living for himself and his family, including adequate food, clothing and housing,
and to the continuous improvement of living conditions. The States Parties will take appro-
priate steps to ensure the realization of this right, recognizing to this effect the essential
importance of international co-operation based on free consent.

Interpretation of this provision by the CESCR has confirmed that it guarantees
to all people rights to adequate food, water and housing, and that an assessment of
what is ‘adequate’ must incorporate considerations of affordability, accessibility, and
appropriateness.23

As with the right to equality before the law, the right to an adequate standard
of living must be afforded to all people without discrimination. While age is not
mentioned as an explicit ground of discrimination in the Covenant, the Committee
has included it when explaining the requirement that states avoid discrimination in
relation to food, water and housing.24

It is included in the equivalent provision in the Universal Declaration of Human
Rights, which recognises that:

Everyone has the right to a standard of living adequate for the health and well-being of
himself and his family, including food, clothing, housing and medical care and necessary

21United Nations Department of Economic and Social Affairs Programme on Ageing (2016) 1, 5;
Cox (2015), 44; CEDAW, art 2. The CEDAW addresses the importance of equality before the law
in a number of fields, including employment and social security (art 11).
22United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 5;
Australian Law Reform Commission (2017), 2.5.
23Committee on Economic, Social and Cultural Rights (1991).
24Ibid., para 6; Committee on Economic, Social and Cultural Rights (1999), 18; Committee on
Economic, Social and Cultural Rights (2003), 13.
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social services, and the right to security in the event of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood in circumstances beyond his control.25

In relation to the right to housing, the Committee has explained that the right
requires not just that all persons have access to shelter, but that they are able ‘to live
somewhere in security, peace and dignity.’26

In her recent report to the UN Secretary-General, the UN Special Rapporteur on
the Right to Adequate Housing explained that housing policy which is consistent
with human rights:

must ensure that no one is left behind. In other words, it must aim to change societies inwhich
significant numbers of people are deprived of the right to adequate housing, into societies in
which everyone has access to adequate housing and in which housing is a means to ensure
dignity, security and inclusion in sustainable communities.27

This creates an obligation for governments to ensure that all older persons have
access to accommodation which is affordable and appropriate for their needs, and
which balances their needs for security and support against their rights to dignity and
autonomy. The particulars of a human rights-based approach to accommodation for
older people will be addressed in more detail in Chap. 9.

International law also recognises that older people may have special difficulties in
accessing appropriate food and water, and that in such circumstances governments
are under an obligation to ensure that these needs are provided for.28 The CESCR
considers that the core content of the right to food involves ‘availability of food in a
quantity and quality sufficient to satisfy the dietary needs of individuals, free from
adverse substances, and acceptable within a given culture.’29

Satisfaction of dietary needs is of particular relevance to older persons, whose
nutritional requirementsmay change as they age or as they experience health issues.30

The CESCR’s General Comment No. 12 recognises that:

Dietary needs implies that the diet as a whole contains a mix of nutrients for physical and
mental growth, development and maintenance, and physical activity that are in compli-
ance with human physiological needs at all stages throughout the life cycle (emphasis in
original).31

This has clear implications for the provision of health and aged care and will be
discussed in more detail in Chap. 10.

The reference to family in article 11 is also noteworthy. The provision recognises
the right of each individual ‘to an adequate standard of living for himself and his

25Universal Declaration of Human Rights (1948), art 25(1). See also: European Social Charter
(Revised) (1996), art 31 (‘ESC’); Additional Protocol to the European Social Charter (1988), art 4
(‘Protocol to the ESC’).
26Committee on Economic, Social and Cultural Rights (1991), para 7.
27Farha (2018), 4.
28Committee on Economic, Social and Cultural Rights (2003), para 16(h).
29Committee on Economic, Social and Cultural Rights (1999), para 8.
30World Health Organization (n.d.).
31Committee on Economic, Social and Cultural Rights (1999), para 9.
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family’. This language clearly dates the ICESCR to its drafting in 1966, and it has
since been accepted that the implied presumption of a patriarchal family structure has
been replaced with a wider understanding of ‘family’.32 Applied to older persons it
should also encompass recognition thatmany households include several generations
of family-members, and highlights the importance of inter-generational relations. It
is not uncommon, for example, for older persons to livewith their children and grand-
children, to receive care from them and/or to provide care to younger children.33 In
certain cultural contexts the roles of different family members may be more signif-
icant. Family living arrangements can also at times create particular vulnerabilities
for older persons, especially where financial arrangements (sometimes called ‘assets
for care arrangements’) create reliance or potential for exploitation, a point which
will be explored in more detail in Chap. 8.34 Thus, the right to an adequate standard
of living needs to be understood on a household basis such that all members of a
household, young and old, are guaranteed the necessary elements of housing, food
and water that is affordable, accessible and appropriate.

2.2.3 Right to the Highest Attainable Standard of Health

The human right to the highest attainable standard of health (commonly shortened
to ‘the right to health’, though as noted below the distinction is noteworthy) is a key
component of a human rights-based approach to elder law and ageing. It is found
primarily in article 12 of the ICESCR, which guarantees the enjoyment of the highest
attainable standard of both physical and mental health.35 The provision enumerates a
number of specific steps to be taken by states, including working towards improving
all aspects of environmental and industrial hygiene, and taking the necessary steps
towards the prevention, treatment and control of epidemic, endemic, occupational and
other diseases. It also requires that stateswork towards creating conditions that would
ensure the provision of medical assistance to all persons in the event of sickness.

Significantly, the right found in article 12 of the ICESCR is not a right to be
healthy. The concept of the ‘highest attainable standard of health’ takes into account
the various factors that determine a person’s condition of health and recognises that
no government can guarantee good health, even when providing the best possible
healthcare services. It can be thought of in a similar sense to the notion of ‘healthy
ageing’, which aims not to guarantee perfect health, but to ensure conditions in
which older persons can enjoy the best possible health as they age and avoid the
limiting consequences of poor health as far as possible. Thus, article 12 is understood
as guaranteeing the right to enjoy a wide range of health services and underlying

32Ibid., 1; Committee on Economic, Social and Cultural Rights (1991), para 6.
33Pew Research Center’s Social & Demographic Trends Project (2010); Olsberg (2004).
34Hall (2002); British Columbia Law Institute (2002).
35See also African Charter, arts 16 and 24; ESC, art 11; Protocol to the ESC, art 4(1)(b).
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conditions necessary to ensure each individual can enjoy the highest standard of
health available to them.36

In its General Comment 14, the CESCR has elaborated on the terms of article
12, clarifying that it includes an obligation to work on improving the underlying
determinants of health. The Committee explains that the right to health is defined as:

an inclusive right extending not only to timely and appropriate health care but also to the
underlying determinants of health, such as access to safe and potable water and adequate
sanitation, an adequate supply of safe food, nutrition and housing, healthy occupational and
environmental conditions, and access to health-related education and information, including
on sexual and reproductive health.37

As with the right to an adequate standard of living, the right to health must
be provided in a way which is non-discriminatory. Healthcare services, medicines,
equipment and public health initiativesmust be accessible, affordable and acceptable,
that is ‘respectful of the culture of individuals, minorities, peoples and communities,
sensitive to gender and life-cycle requirements, as well as being designed to respect
confidentiality and improve the health status of those concerned.’38

Removing any discrimination in the provision of healthcare services is one of the
immediate obligations imposed on governments under article 12. While the more
substantive steps towards providing the right to health are to be progressively realised,
the Committee interprets this as imposing ‘a specific and continuing obligation to
move as expeditiously and effectively as possible towards the full realization of article
12.’39 The steps taken by states must be ‘deliberate, concrete and targeted towards
the full realization of the right to health.’40

Specific action that a state may be required to take under the right to health
includes:

i. Ensuring that all people, particularly those from marginalised or disadvan-
taged groups, have equal access to preventative, curative and palliative health
serviceswhich are culturally appropriate, available and affordable. This includes
ensuring that any privatisation of the health sector does not diminish accessibility
or quality of facilities, goods or services;

ii. Providing healthcare, particularly emergency medicine and immunisation
against major infectious diseases, sufficient number of hospitals and other health
facilities, counselling and mental health services;

iii. Ensuring equal access to the underlying determinants of health, including safe
water and food, basic sanitation and adequate housing and living conditions;

iv. Supporting medical research and education and promoting public information
about health issues; and

36Committee on Economic, Social and Cultural Rights (2000), paras 8–9.
37Ibid., para 11.
38Ibid., para 12(3).
39Ibid., para 30.
40Ibid.
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v. Ensuring that health practitioners and health professionals receive appropriate
education and training, including in relation to ethical codes of conduct and
cultural competency.41

The right to health has numerous implications for older persons, and specific
dimensions in relation to healthcare decision-making, aged care, palliative care and
end-of-life will be explored in detail in Chap. 10. In general terms, the obligation set
out in article 12 requires states to take steps to ensure that older people have physical
access to the health services they require within a reasonable distance, including
in rural areas. States must ensure that healthcare services, facilities, medicines and
equipment are available in sufficient number to meet the needs of all older people
and that they are affordable for all, even the most disadvantaged. Health services
must also be provided in a manner which is respectful of the individual, taking into
account factors of culture, age, gender and sexuality. The right provides a useful
framework for achieving the goal of ‘healthy ageing’ and is a key pillar of a human
rights-based approach to elder law.

2.2.4 Freedom of Movement

The right to freedom of movement is protected within the ICCPR in article 12, and
includes the freedom to choose one’s place of residence.42 The HRC has explained
that liberty of movement is essential to the free development of the person and
supports the enjoyment of a range of other human rights.43 Article 12 permits restric-
tions on freedom of movement only in limited circumstances. These are where the
restrictions are imposed by law andwhere they are necessary to protect national secu-
rity, public order, public health or morals, or the rights and freedoms of others. Such
restrictions must also be consistent with other human rights found in the ICCPR.44 In
interpreting this aspect of the right, the HRC has explained in its General Comment
27 that these limitationsmust not nullify liberty ofmovement – theymust be imposed
on a basiswhich presumes liberty ofmovement and supports it to the greatest possible
extent, such that restrictions will only be permissible in ‘exceptional circumstances’
where they are truly necessary to fulfil one of the listed grounds.45 Further, those
restrictions must be proportionate to achieving that objective.46

The right to freedom of movement has implications for elder law in a number of
ways. The right can be significant if a time comes when an older person needs to
move into aged care or more supported living arrangements. As is noted in General
Comment 27, the right to choose one’s place of residence implies freedom to choose

41Ibid., paras 34–7.
42See also African Charter, art 12; American Convention, art 22; ECHR, art 2.
43Human Rights Committee (1999), 1.
44ICCPR, art 12(3).
45Human Rights Committee (1999), para 11.
46Ibid., para 14.
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without being subject to the decision of another person, including a relative. For older
persons, this means that decisions relating to accommodation or residential aged care
need to be made freely and independently, and ought not be made on their behalf by
another member of the family unless the individual older person lacks the requisite
capacity to make that decision for themselves. Governments need to ensure that legal
frameworks are in place to support independent or supported decision-making, where
possible, with respect to these important choices.

Freedom of movement also applies to transportation and mobility. Older persons
must be able to enjoy the freedom to move around as much as possible, and govern-
ments are obliged to support mobility to the greatest extent reasonably possible,
including through the provisionof appropriate public andpersonalised transportation.
The importance of transportation and accessibility of public spaces will be discussed
in more detail in Chap. 4, where it will be linked to older persons’ participation in
society more generally.

As noted above, article 12(3) of the ICCPR does provide limited circumstances in
which restrictions on freedomofmovementwill be permissible. For older persons, the
question arises as towhether restrictions onmovementmight be legitimately imposed
for the individual’s own safety. For example, would it be lawful for a person with
advanced dementia to be either physically or chemically restrained in order to protect
them frompotential harm?The issue of how to balance individual liberty and personal
safety or security is a significant question for a human rights-based approach to elder
law, and particular manifestations of this issue will be identified in later chapters.
Under a strict interpretation of article 12(3), protection of the individual’s own safety
is not listed as one of the grounds for a lawful restriction of movement. Further, as the
HRC has noted, the requirements of necessity and proportionality mean restrictions
on freedom of movement must be the least intrusive option available to achieve
the desired outcome—if there is a less harmful measure available then that must
be pursued instead. This means that even where there might be legitimate concerns
about an older person’s potential to harm themselves or others, restrictions on their
freedom of movement could only ever be lawful as a last resort. In most cases it is
likely that some less intrusive, more supportive measure could be devised to address
the risk of harm without restricting liberty.

2.2.5 Right to Liberty and Security of the Person
and Freedom from Cruel, Inhuman or Degrading
Treatment

The questions raised above about what measures might be acceptable in protecting
the safety and security of older persons, particularly those in aged care or suffering
from cognitive impairments such as advanced dementia, also raise issues relating to



48 2 The Existing Framework for Protecting the Human Rights …

the right to liberty and security of the person and freedom from cruel, inhuman or
degrading treatment. These rights are guaranteed in articles 7 and 9 of the ICCPR.47

The distinction between liberty and security of the person is clarified by the
HRC in General Comment 35, which explains that liberty of the person relates to
‘freedom from confinement of the body’ (rather than a general freedom of action)
while security of the person concerns freedom from physical or mental injury, and
bodily and mental integrity.48 Security of the person is therefore closely related to
the right to be free from cruel, inhuman or degrading treatment, although that right is
more broadly defined to prohibit not just physical or mental harm, but also treatment
which undermines human dignity.49

For older persons, the rights to security of the person and to be free from cruel,
inhuman or degrading treatment establish an important standard for the treatment
and care received in aged or residential care facilities. These standards would apply
both to publicly and privately-run facilities, where the government would be obliged
to ensure that proper regulations are in place to prevent mistreatment. These rights
correspond to an obligation on states to adopt the necessary laws, policies and other
measures to prevent and punish cruel, inhuman or degrading treatment of older
persons livingwith family or in other private arrangements.50 This has clear relevance
to the problem of elder abuse which, as noted in Chap. 1, has become more prevalent
(or at least more commonly reported) in recent decades. At its most serious, elder
abuse can involve physical violence, psychological harm or humiliation, which is in
clear contravention of the rights to security of the person and freedom from cruel,
inhuman or degrading treatment.

Article 7 of the ICCPR also guarantees that ‘no one shall be subjected without
his free consent to medical or scientific experimentation.’ The HRC has identified
that this requires special protections for persons who are not capable of giving valid
consent.51 For older persons who require high levels of care and who may lack
independent decision-making capacity, special processes are required to ensure that
they are not exposed to the risk of medical or scientific experimentation to which
they cannot consent. The issues associated with legal capacity will be explored in
detail in Chap. 6.

47See also African Charter, art 5; American Convention, art 5; ECHR, art 3.
48Human Rights Committee (2014), para 3.
49Human Rights Committee (1992), para 2.
50Ibid., para 8. These rights have particular implications for older persons in prisons or other
corrective facilities. They are not discussed in detail in this work, but for more detail see for
example: Stevens et al. (2018); Zinger (2019).
51Human Rights Committee (1992), para 7.
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2.2.6 Right to Privacy

The right to privacy is guaranteed in international law in article 17 of the ICCPR. It is
also protected under article 8 of the European Convention and article 11 of the Amer-
ican Convention. Being able to freely choose what personal information is shared,
and with whom, is an important exercise of autonomy, and protection of privacy
is essential to respecting individuals’ dignity. Safeguarding individual privacy can
become more challenging as people age, as more people and organisations become
involved in our lives through, for example, delivering various forms of support and
assistance. The nature of the information required to be shared can become more
personal, resulting in personal and intimate spaces and activities becoming increas-
ingly difficult to keep private. The right to privacy therefore provides an essential
standard in ensuring that laws and policies affecting older persons maintain high
levels of respect for dignity and autonomy. The right to privacy should help law-
makers, institutions and individual agents determine which information is necessary
and strike an appropriate balance to protect privacy as far as possible.

There are a number of areas where the right to privacy has implications for elder
law. For those individuals who are living in residential facilities, the right to privacy
must be safeguarded in their day-to-day experiences. This is essential to respect the
dignity of each individual resident. The right to privacy requires appropriate design
of facilities and policies and adequate training of staff to maintain adequate levels of
privacy.

Older persons are also entitled to privacy regarding their decision-making,
including the ability to make decisions without family members’ knowledge or inter-
vention. For example, concerns aroundprivacy rights and elder abusehavebeen raised
in relation to proposals to establish public registers of enduring powers of attorney or
other instruments. In such circumstances, it has been pointed out that in some cases
older persons may feel under pressure to appoint a particular family member if they
are unable to make such appointments confidentially, or may face abuse or reprisals
if their decision is not accepted.52

In the modern era, the right to privacy is closely linked to ‘informational self-
determination’.53 This is the right of each individual to decide for themselves what
information they disclose and in what circumstances. It also includes the right to
be forgotten by digital systems, to have control over one’s digital ‘legacy’ after
death, and to rectify records in the case of error. This has obvious implications for
older persons’ health information. As health records are increasingly digitised and
centralised, the right to privacy requires appropriate safeguards in place to ensure
that such information is not misused for other purposes.54

Privacy concerns also arise in relation to technological innovations in aged care.
New technologies, particularly assistive technologies, have great potential to improve
the way that care and support are provided for older persons, and have the potential

52Purser et al. (2017), 9.
53Kornfeld-Matte (2017), 11.
54See, for example: Karp and Knaus (2018).
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to increase independence, social interaction and freedom of movement. However,
where these technologies involve surveillance of older persons or gathering and
storage of data, significant privacy issues exist in relation to how that information
is used and shared.55 As noted above, the right to privacy encompasses a right to
informational self-determination, and regulations must ensure transparency around
the way that information is gathered and shared, and strike an appropriate balance
between privacy and other legitimate interests.56

2.2.7 Right to Work and Education

Age-discrimination in the workforce is one of the major barriers to older persons’
full enjoyment of their human rights. Being able to remain in employment is impor-
tant for older persons’ financial security, social inclusion and independence. Laws
and policies are therefore required which assist older persons to find and remain in
employment. A key component of this is to provide access to appropriate educa-
tion and training, particularly as new technologies disrupt traditional workforces
and many professions transition to new modes of work. The human rights to work
and to education are key to achieving these objectives, and in turn help promote the
enjoyment of a wider range of rights.57

The right to work is guaranteed in the ICESCR, which provides in article 6 the
right of every person to have an opportunity to gain their living by work which
they freely choose or accept.58 Article 7 expands the right to work to include the
enjoyment of just and favourable conditions of work, specifically:

i. fair wages and equal remuneration for work of equal value;
ii. remuneration which is sufficient to provide a decent living for workers and their

families;
iii. safe and healthy working conditions;
iv. equal opportunity for promotion and other recognition; and
v. reasonable working hours with adequate allocations for rest and leisure.

To ensure that older workers are able to remain in employment for as long as
possible, a number of issues need to be addressed by states. These include addressing
the attitudes of employers and promoting the benefits of employing older workers,
many of whom will have a broad skill set and wealth of experience.59 Similar work
may be required to ensure employers provide equal opportunities to their older
employees to pursue training, development and promotion opportunities. Financial

55Lewis et al. (2018); Bennett (2019).
56Kornfeld-Matte (2017).
57Kornfeld-Matte (2016), 11.
58See also African Charter, art 15; Protocol to the ESC, arts 1–4.
59The barriers presented by ageism in terms of the right to work will be examined in more detail in
Chap. 5.
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incentives or subsidies may be appropriate to encourage businesses to employ older
workers, or to assist workplaces create an enabling environment and remove barriers
for older persons, especially those with reduced mobility or other needs.60

Availability of education and training is a core component of promoting the right
to work for older persons. The Independent Expert on the Enjoyment of All Human
Rights by Older Persons has identified lifelong learning as a precondition for longer
participation in the workforce, and an important part of ensuring social inclusion for
older persons.61 The right to education is guaranteed in article 13 of the ICESCR.62

While the focus of this provision is on guaranteeing primary and secondary education
for children, at a minimum, international law requires that education be accessible to
all persons without discrimination. To guarantee that older persons are fully able to
enjoy their rights to education and work, education programs should be designed to
take into account their learning needs and interests. At the same time, such programs
should not be designed in a way which limits opportunities for interaction with
younger generations, as this would lead to social exclusion. The implications of the
rights to work and education will be explored in more detail in Chaps. 4 and 5.

2.2.8 Right to Social Security

The right to social security, guaranteed in article 9 of the ICESCR,63 has been recog-
nised as a crucial right for ensuring that older persons can maintain an adequate
standard of living and enjoy the full range of other human rights. As discussed
in Chap. 1, older persons worldwide are over-represented amongst those living in
extreme poverty, and this can have serious detrimental effects on their social inclu-
sion and well-being.64 Social security ideally guarantees that older persons can enjoy
financial security and independence, and is an essential safeguard given the preva-
lence of age-discrimination and the limited employment and education opportunities
which older persons can face.65 It therefore underpins the full enjoyment of all human
rights, and ought to be a corner-stone of governments’ approaches to implementing
a rights-based approach to elder law.66

While states are able to implement varying forms of social security, at a minimum
they must guarantee non-contributory benefits to those who are unable to access

60Kornfeld-Matte (2016), 12; Committee on Economic, Social and Cultural Rights (1995), para 6.
61Kornfeld-Matt (2016), 14.
62See also African Charter, art 17; ECHR, art 2; ESC, art 10.
63The right to social security is also guaranteed in the African Charter, art 18, ESC, arts 12–15; the
Protocol to the ESC, art 4; the American Declaration, art, XVI; and the Additional Protocol to the
American Convention on Human Rights in the Area of Economic, Social and Cultural Rights (1988)
(San Salvador Protocol), arts 9 and 17. It is also provided for in International Labour Organization
Convention 102 (1952) and Convention 128 (1967).
64Sepúlveda Carmona (2010).
65Committee on Economic, Social and Cultural Rights (2008).
66Kornfeld-Matte (2016), 10.
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an insurance-based or other form of contributory scheme.67 Mechanisms such as a
universal basic income68 or ‘social protection floor’69 could be effective in guaran-
teeing basic income security and essential services for all older persons. The impor-
tance of social security for the fulfilment of all human rights will be discussed in
more detail in Chap. 8.

2.2.9 Rights to Social and Cultural Participation

The rights discussed above all play a part in ensuring that older persons are able to
participate fully in the social and cultural life of their community. Rights to work,
education, social security, freedom of movement and equality before the law all
operate to increase older persons’ independence and inclusion, and can therefore
be thought of as culminating in achieving social and cultural participation. As will
be discussed in more detail in the next chapter, a human rights-based approach
to elder law is one which positions social inclusion as a key guiding principle. In
this way, older persons are positioned as active rights-holders whose contributions
to the community are valued, and social and cultural participation is understood
to go beyond the physical ability to participate in the workforce.70 Furthermore, a
human rights-based approach maintains that older persons must participate in the
formulation of public policy which affects them, and this in turn helps to strengthen
social integration and protect against isolation and exclusion.71

In addition to this mutually supportive relationship between participation and
human rights, there are a number of specific rights guaranteed within international
human rights law which focus on enhancing participation in social and cultural
life. Article 15 of the ICESCR requires states to protect and promote the right to
take part in cultural life. Article 25 of the ICCPR recognises individuals’ rights to
vote and participate in public affairs. Both the European and African human rights
frameworks recognise the rights to participate in the cultural life of the commu-
nity, along with article 27 of the ICCPR which recognise the rights of people who
belong to minority groups to be able to continue practising the customs, traditions
and languages of those groups.72 The enjoyment of these rights requires that states
identify and address barriers which might prevent older persons from being able to
participate meaningfully.73 More detailed discussion of measures to ensure greater

67Office of the High Commissioner for Human Rights (2012), 16; Committee on Economic, Social
and Cultural Rights (1995).
68Kornfeld-Matte (2016).
69International Labour Organization (2012).
70Grover (2011), 13.
71United Nations Principles for Older Persons (1991), Principle 7; Kornfeld-Matte (2016), 13.
72Protocol to the ESC, art 4; see also African Charter, art 17.
73See United Nations Principles, principle 16.
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social and cultural inclusion for older persons will be provided in later chapters,
particularly Chap. 4, which will focus on economic, social and cultural rights.

2.2.10 Convention on the Rights of Persons with Disabilities

In addition to the rights guaranteed in the human rights treaties discussed above, older
persons may also be entitled to specific protections under the CRPD.74 The CRPD
expands on many of the rights contained in the ICCPR and ICESCR, articulating
what those rights require for persons with disabilities. Where an older person has an
impairment which meets the definition of ‘disability’ found in article 1 of the CRPD
they will be protected by the provisions contained in the Convention.75 However, as
will be discussed, the factors which cause disadvantage and vulnerability for older
persons may differ from those which affect persons with disabilities, and the CRPD
ought not be viewed as necessarily providing adequate protection for the human
rights of older persons.

The approach taken in the CRPD is to articulate a number of fundamental princi-
pleswhich ground a human rights-based approach to disability. These include respect
for dignity and autonomy, substantive equality and non-discrimination, inclusion and
participation, and accessibility.76 Article 4 sets out a number of general obligations
which states must fulfil to ensure and promote the full realisation of human rights for
persons with disabilities. These include adopting appropriate legislation to support
and promote the enjoyment of rights and abolishing all discriminatory laws and poli-
cies. States are also obliged to support research and development for goods, services,
technologies and facilities which enable the full enjoyment of rights by persons with
disabilities, and to ensure that professionals and others working with persons with
disabilities receive appropriate training in order to implement the provisions of the
Convention.

An influential aspect of the CRPD is its emphasis on participation. States are
obliged to take effective and appropriate measures to ensure all persons with disabil-
ities can enjoy full inclusion and participation in the social, cultural and political life
of their community.77 Article 4 also obliges states to ensure the meaningful partici-
pation of persons with disabilities in decision-making and policy formulation which
affects them. This emphasis on participation is reflective of the clarion call heard
during the negotiations for the CRPD: ‘nothing about us without us.’78

74CRPD.
75Article 1 defines a personwith a disability to include: ‘those who have long-term physical, mental,
intellectual or sensory impairments which in interaction with various barriers may hinder their full
and effective participation in society on an equal basis with others’.
76CRPD, art 3.
77Ibid., arts 3, 9, 19, 24, 26, 29, 30.
78Harpur (2017).



54 2 The Existing Framework for Protecting the Human Rights …

In addition to these general principles, the CRPD addresses the many specific
rights found in other international human rights law and makes clear how these are
to be implemented with respect to persons with disabilities. This coverage includes
rights relating to physical security, such as the rights to liberty and security of
the person; freedom from torture and cruel, inhuman or degrading treatment or
punishment; freedom from exploitation, violence and abuse; integrity of the person
and freedom of movement and personal mobility.79 It also emphasises legal rights,
including the right to equality before the law and equal access to justice,80 and rights
to privacy, education, and work.81 Considerable detail is provided in relation to the
right to health, with article 25 outlining a number of specific steps that states must
take to ensure that persons with disabilities are able to access the same quality of
care which is available to the community in general, while at the same time ensuring
that their specific needs are provided for.

Amajor contribution of the CRPD is that it seeks to shift attitudes and approaches
towards disability away from a medical model, where disability is viewed as flowing
from a person’s inherent limitations, to a social model, where it is understood that
disability is the product of a person’s interactions with various barriers present in and
created by society.82 The focus of the CRPD is therefore on removing or reducing
those barriers to promote full inclusion and participation in society. This shift in
perspective is equally warranted with respect to older persons.

In thinking about how the CRPD applies to older persons, a number of points need
to be made. As people age, their abilities inevitably reduce, and many older persons,
particularly those in the ‘old, old’ category explained in Chap. 1, will therefore be
covered by the provisions of the CRPD. This has the effect of providing additional
human rights protections for some of the most vulnerable older persons, for example
those whose level of impairment necessitates their living in residential care.83

However, it is important to recognise that the barriers which interfere with the
rights of older persons are not the same as those affecting persons with disabil-
ities. Much of the disadvantage and exclusion which older persons experience is
caused by ageism, which, as discussed in Chap. 5, operates to exclude them from
full participation in society and devalues their contributions. As Harpur explains, age
discrimination is often based on the appearance of age, and not the fact of age.84

While it is closely linked to assumptions about ability, age discrimination is not the
same as disability discrimination. There are other factors influencing age discrimi-
nation, including society’s fear of ageing and cultural norms which reinforce notions
that youth equates to beauty and strength. Further, age discrimination is present in
and enacted through different social structures, for example mandatory retirement
ages and rules around superannuation. Ageism in the workforce, for instance, can be

79CRPD, arts 14–20.
80Ibid., arts 12–3.
81Ibid., arts 22, 24, 27.
82Lord and Stein (2008), 460; Harpur (2015).
83Harpur (2015), 1044.
84Ibid., 1053.
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based on assumptions about older persons’ attitudes, political views, or the capability
to integrate well with younger workers, rather than their physical ability to perform
the work.

The very assumption that older persons are impaired or disabled is itself a
form of ageism.85 Even positive stereotypes and assumptions about older persons,
for example that they require assistance and deserve respect, can be damaging to
their human rights. As Mitchell has argued, ‘linking old age with disability feeds
hostile and benevolent prejudice, stereotypes both groups, and typifies intersectional
discrimination.’86 These distinctions between age and disability must be understood
in order to ensure that the rights of both groups can be adequately protected and
promoted.

While the CRPD is clearly not adequate to protect the rights of older persons,
there are some points to note about the process of adopting the CRPD which are
instructive for the project of enacting a human rights-based approach to elder law.
The process of convincing states that there was a need for a dedicated CRPD was
arduous, and many states argued that existing laws were enough.87 Now that the
CRPD is in place, it may be even more difficult to convince states of the necessity
of a CROP, in part because of common ageist assumptions that older persons are
impaired.88 However, as will be discussed below, existing laws have not been able
to adequately protect and promote the human rights of older persons, and the CRPD
in particular does not cover the full range of issues which can affect older persons’
enjoyment of their rights.

There are, however, lessons we can take from the experience of adopting the
CRPD which ought to inform and assist efforts to enact a dedicated instrument for
older persons. These include the important role for civil society groups in advocating
for law reform, and especially the need for meaningful participation by older persons
themselves. In terms of the content and structure of a new instrument, the CRPD also
shows the value of adopting a principled-based approach which focuses on inclusion
and participation.

2.3 Soft-Law Instruments and Special Procedures

In addition to the international and regional human rights instruments discussed
above, the international human rights regime has for some time been committed
to a program of work which advances the rights of older persons.89 This work has
produced a number of soft-law instruments and other initiatives which, while not
legally binding, help to articulate how states ought to conceive of and implement their

85Ibid., 1052.
86Mitchell (2017), 2.
87Ibid.; Harpur (2015), 1031; Harpur (2017).
88Harpur (2015), 1032; Mitchell (2017), 2.
89Open-ended Working Group on Ageing (2013); Kornfeld-Matte (2016).
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human rights obligations in relation to older persons and establish internationally
agreed upon policies. They also signify the momentum which is growing towards
the adoption of a dedicated CROP (see discussion below).

2.3.1 Vienna International Plan of Action on Ageing

The imperative to address the specific needs of older persons was first affirmed by
the international community in 1982, when the UN convened the World Assembly
on Ageing in Vienna. The outcome of the meeting was the Vienna International Plan
of Action on Ageing. The Vienna Plan of Action focuses on the implications of devel-
opment for the ageing population, and it lists its primary aims as strengthening the
capacity of states to ‘deal effectively with the ageing of their populations and with
the special concerns and needs of their elderly.’90 It goes on to articulate a number of
specific objectives, principles and actions in support of these aims, including encour-
aging international cooperation and exchange of expertise, preventing discrimina-
tion against older persons, enhancing the health and well-being of older persons
and ensuring that their needs are met. It reflects a welfare model in response to
the phenomenon of an ageing population, emphasising the need for governments
to adopt policies and practices which address the needs of individual older persons
and society in general. As such it positions older persons as beneficiaries of state
action, rather than autonomous individuals possessing human rights and entitled to
minimum, enforceable guarantees of those rights from their government.

2.3.2 United Nations Principles for Older Persons

Following on from the Vienna Plan of Action, the United Nations General Assembly
adopted the United Nations Principles for Older Persons in 1991 (‘the UN Princi-
ples’).91 One aim of the UN Principles was to articulate guidelines to help states
implement the Vienna Plan of Action, and these are organised around five key areas:

i. independence;
ii. participation;
iii. care;
iv. self-fulfilment; and
v. dignity.

90Vienna International Plan of Action on Ageing (1982), Foreword, para 2 (‘VIPAA’).
91United Nations Principles.
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The language adopted in the UN Principles is aspirational rather than obligatory,
and the instrument ‘encourages governments to incorporate the … principles into
their national programmes whenever possible.’92

While the UN Principles align more closely with the range of human rights
discussed above, they do not stray far from the welfare model adopted in the Vienna
Plan of Action and the focus remains onwhat governments ‘should’ provide for older
persons, rather than the rights which older persons possess, and which governments
are obliged to fulfil.

2.3.3 Madrid International Plan of Action on Ageing

In 2002 the UN convened the Second World Assembly on Ageing in Madrid.93

The states which attended the meeting adopted two key instruments: a Political
Declaration and the Madrid International Plan of Action on Ageing (‘the Madrid
Plan of Action’).94 The Madrid Plan of Action addresses issues of ageing primarily
from a development perspective and is organised around three priority areas:

i. older persons and development;
ii. advancing health and well-being into old age; and
iii. ensuring enabling and supportive environments.

Within each of these priority areas the Madrid Plan of Action specifies a number
of objectives and actions which states should undertake.

In the way in which it conceptualises the challenges of the ageing population,
the Madrid Plan of Action is consistent with human rights, but it falls short of
adopting a human rights-based approach.95 It recognises the contributions that older
persons can make to development, including through being part of the work-force,
and the need for them to participate in decision-making. It also identifies a number of
cohorts within the older population who have particular needs, including migrants,
women, persons with disabilities, people living in rural areas and people living in
poverty. However, the Madrid Plan of Action is best described as an aspirational
policy document, and it has not specifically been designed to enhance protection of
the rights of older persons.96 Further, as will be discussed below, implementation
of the Madrid Plan of Action since its adoption has been slow and many gaps exist
between aspiration and reality.97

92Ibid., preamble.
93Madrid International Plan of Action on Ageing (2002).
94Ibid.
95Mitchell (2017), 14; Kornfeld-Matte (2016), 14–7.
96Kornfeld-Matte (2016), 15; Mitchell (2017), 14.
97Kornfeld-Matte (2016), 18.
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2.3.4 Open-Ended Working Group on Ageing

One of the key contributions of the Madrid Plan of Action is that it has catal-
ysed follow-up action within the UN human rights regime, particularly the General
Assembly and Human Rights Council. In 2010 the General Assembly created the
Open-ended Working Group on Ageing,

for the purpose of strengthening the protection of the human rights of older persons by consid-
ering the existing international framework of the human rights of older persons and identi-
fying possible gaps and how best to address them, including by considering, as appropriate,
the feasibility of further instruments and measures.98

The Working Group is open to all states to join, and it regularly receives submis-
sions from both state and non-state actors relating to the current state of protections
for the human rights of older persons.

An important development occurred in 2013 with the adoption of General
Assembly Resolution 67/139, entitled ‘Towards a comprehensive and integral inter-
national legal instrument to promote and protect the rights and dignity of older
persons.’99 By this resolution the General Assembly expanded the mandate of
the Working Group to ‘consider proposals for an international legal instrument
to promote and protect the rights and dignity of older persons.’100 The resolution
requested the Working Group to present a proposal containing ‘inter alia, the main
elements that should be included in an international legal instrument to promote and
protect the rights and dignity of older persons, which are not currently addressed
sufficiently by existing mechanisms and therefore require further international
protection.’101

The Working Group’s annual sessions have provided a valuable forum for non-
government organisations and civil society actors to contribute to the debate about the
need for, and contours of, a dedicated instrument to protect and promote the human
rights of older persons. Despite the clear mandate to bring a proposal to the General
Assembly for an international legal instrument, progress towards that objective has
been slow. In part this is because of a lack of consensus among states as to the need
for, or desirability of, a new, legally binding instrument.102

In an effort to progress thiswork further, theChair of theWorkingGroup identified
a number of thematic areas for more detailed consideration and called for submis-
sions from experts to help identify appropriate normative content which could be
included in a legal instrument.103 Sessions of the Working Group focus on partic-
ular thematic areas. Over recent years, these focus areas have included equality and

98United Nations General Assembly (2011), para 28.
99United Nations General Assembly (2013).
100Ibid., 1.
101Ibid., 2.
102Open-ended Working Group on Ageing (2017); Mitchell (2017), 16.
103Mitchell (2017), 16–18.
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non-discrimination, and violence, neglect and abuse (eighth session);104 autonomy
and independence, and long-term and palliative care (ninth session);105 education,
training life-long learning and capacity building, as well as social protection and
social security (tenth session);106 and access to the labourmarket and access to justice
(eleventh session).107 Numerous submissions are received and discussed in relation
to these thematic areas, including proposals for the key elements of a new legal
instrument and how normative standards could be defined.108 While the Working
Group has been able to bring together states and civil society, and has made some
progress in identifying gaps in legal protections and potential areas for legal reform,
the objective of adopting a consensus-based proposal for a new legal instrument
remains some way off.

2.3.5 United Nations Independent Expert

In parallel with the Open-ended Working Group established by the General
Assembly, the HumanRights Council has also been pursuing its ownwork in relation
to protecting the rights of older persons. In 2013 it created a special mandate for an
Independent Expert on the Enjoyment of All Human Rights by Older Persons,109 and
in 2014 Rosa Kornfeld-Matte was appointed to the role.110 The mandate of the Inde-
pendent Expert is to assess the implementation of existing international instruments
with respect to older persons, including specifically the Madrid Plan of Action. The
two key objectives in this respect are to identify implementation best practice and
gaps in implementation of existing law. The Independent Expert is also mandated to
consult with states and stakeholders, to raise awareness of the human rights of older
persons, and to work together with states to develop measures which advance the
protection and promotion of those rights.

A particular focus of the Independent Expert’s work is to explore the intersection-
ality of human rights issues related to age and other factors. Themandate requires the
Independent Expert to ‘integrate a gender and disability perspective into his/herwork,
and to pay particular attention to older women, persons with disabilities, persons of
African descent, individuals belonging to indigenous peoples, persons belonging to
national or ethnic, religious and linguistic minorities, rural persons, persons living
on the streets, and refugees, among other groups.’111 This work is to be carried out in

104Open-ended Working Group on Ageing (2017).
105Open-ended Working Group on Ageing (2018).
106Open-ended Working Group on Ageing (2019a).
107Open-ended Working Group on Ageing (2019b).
108AGE Platform Europe (2018); AGE Platform Europe et al. (2017a, b, 2018).
109Human Rights Council (2013).
110In 2016 the mandate of the Independent Expert was extended by a further 3 years, see Human
Rights Council (2016).
111Human Rights Council (2013), para 5(e).
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close coordinationwith theOpen-endedWorkingGroup,while avoiding unnecessary
duplication.112

In fulfilment of her mandate, Kornfeld-Matte has to date produced a number of
annual reports, including a series of thematic reports focused on particular issues
relating to the protection and promotion of the human rights of older persons. For
instance, they have included reports on autonomy,113 social exclusion,114 and the
implications of new technologies for the human rights of older persons.115 These
reports have identified a number of significant challenges in ensuring that all older
persons are able to enjoy the full range of human rights, and that these are likely to
expand as the ageing population increases.

In her first comprehensive report under her mandate, the Independent Expert
regarded the actions contained in the Madrid Plan of Action, while not framed in
rights-language, as nonetheless consistent with human rights. On this basis, if states
were to implement the Action Plan fully, theywould go a longway towards achieving
full protection and fulfilment of human rights for older persons. However, after
surveying many states and conducting a number of state visits, the Independent
Expert concluded that progress towards achieving these objectives has been uneven,
and that much remains to be done before the Action Plan could be said to have
fulfilled its aspirations.116 Further, the analysis of existing laws found that current
protections are inadequate, and that work should continue on developing a dedicated
legal instrument on the rights of older persons.117

2.4 The Case for a Convention on the Rights of Older
Persons

The work of the Independent Expert and the Open-ended Working Group confirms
the view of many scholars in the field that a dedicated treaty or other legal instrument
is required to adequately ensure the human rights of older persons.118 The analysis
presented above highlights the many human rights which are relevant to the field
of elder law, but there are a number of issues where specific, legally enforceable
standards and guidelines are required. The discussion in later chapters will expound
on these in more detail, but a short outline is provided here.

Some have argued that the breadth of existing laws, coupled with the specific
rights found in the CRPD for persons experiencing disability, are adequate to protect

112Ibid., para 5(g).
113Kornfeld-Matte (2015).
114Kornfeld-Matte (2018).
115Kornfeld-Matte (2017).
116Kornfeld-Matte (2016), paras 17–8.
117Ibid., para 21.
118Fredvang and Biggs (2012), 21; Mégret (2011); Doron and Apter (2010); International Expert-
Conference on the Human Rights of Older Persons (2018).
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older persons, and that singling them out as a cohort deserving special protection
itself constitutes ageism.119 However, recognising that older persons can experience
human rights interferences in particular ways or that they may have particular needs
and vulnerabilities does not amount to singling them out as a distinct cohort with
different rights.On the contrary, it recognises that older persons are entitled to the very
same human rights that all other individuals possess, but that the law as it currently
stands does not adequately acknowledge the particular threats to those rights, which
become more common as we age.

To begin with, current international human rights law fails to recognise older
persons as a particularly disadvantaged or vulnerable group. While there are dedi-
cated instruments to promote and protect the rights of women, children, migrant
workers, and persons with disabilities, the particular vulnerabilities, needs and inter-
ests of older persons are currently only recognised in very limited contexts. To use
Mégret’s language, there are specificities in the way that the rights of older persons
are impacted in their lived experiences which are not captured by existing human
rights law.120

Further, current laws fail to recognise the pervasive and damaging impacts of
ageism. Non-discrimination provisions in almost all current human rights treaties do
not list age as a ground of prohibited discrimination. Human rights treaty bodies have
clarified that age is captured by wording such as ‘other status’ in non-discrimination
clauses.121 This expanded interpretation has been part of arguments that specific
protections are not needed.However, asMitchell has pointed out, the historical failure
of states to include age as a specific ground of discrimination in previous drafting
exercises points to the relative invisibility of older persons within human rights
protections, and should in fact serve to reinforce calls for specific recognition.122

As noted above, the CRPD is inadequate to protect the rights of older persons
fully, and was not intended to do so. Not only does this indicate gaps in the law
which need to be filled, the CRPD also demonstrates a new approach to human
rights protections which is highly appropriate in the context of older persons. For
instance, the emphasis on participation in the CRPD ought to be replicated for older
persons to ensure that they are given opportunities for meaningful input into laws
and policies which affect them, and to facilitate their full inclusion and participation
in society. This will help to achieve the necessary paradigm shift which positions
older persons as autonomous rights-holders, rather than beneficiaries of care.

A dedicated instrument to protect the rights of older persons is also required to
ensure that appropriate monitoring and enforcement mechanisms are in place. This
will help to ensure that states are accountable for their human rights obligations and

119Greengross (2019).
120Mégret (2011), 68ff.
121Committee on Economic, Social and Cultural Rights (1995); Committee on Economic, Social
and Cultural Rights (2009), 15; Human Rights Committee (1989), 7.
122Office of the High Commissioner for Human Rights (2012); United Nations Department of
Economic and Social Affairs Division for Social Policy and Development and Programme on
Ageing (2009); Mitchell B (2017), 7–8; AGE Platform Europe et al. (2017a), 5.
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provide a process for individuals to seek redress in the event that their rights are
violated. A monitoring and enforcement process, for example through the creation
of a dedicated treaty committee, would also help to reinforce the human rights-based
framework which ought to underpin all elder law.

This book argues that a dedicated instrument to protect and promote the human
rights of older persons is required at the international level, and that thiswould support
and encourage states in developing a framework of elder lawwhich is consistent with
human rights. Evenwithout a dedicated instrument, however, it is possible to pursue a
human rights-based approach to elder lawwhich draws on the fundamental principles
of human rights and the specific rights guaranteed in existing law.Moreover, adopting
a human rights-based approach using existing law could serve as an important interim
step towards the enactment of a dedicated covenant. Once states commit to a human
rights-based approach and integrate it into their laws and policies, the move to a
dedicated treaty ought to be seen as a more natural, less onerous undertaking.

2.5 Conclusion

From the above discussion it is clear that, despite the absence of a dedicated treaty
on the rights of older persons, international and regional human rights law offers a
rich tapestry of rights which are relevant to the broad field of elder law. Soft-law
instruments like the Madrid Plan of Action and the work of the Independent Expert
have been extremely useful in fleshing out these rights and translating them into
specific actions and objectives for governments and policy-makers to pursue. As
noted, however, there is still a very strong case for a dedicated CROP, which would
enable a greater recognition of the specific experiences of older persons and facilitate
their enhanced participation in policy-making in support of their rights.

Evenwithout such a dedicated instrument, the existing framework of human rights
provides a deep and nuanced set of norms for improving the various fields of elder
law. The following chapter will explain the human rights-based approach which has
been developed as the basis for analysis in the remaining chapters of the book. It
draws on the specific rights which have been discussed here, and integrates them
with a number of core values and principles which together can be used both to
identify threats to human rights as well as to develop appropriate laws and policies
in response.
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Chapter 3
A Human Rights-Based Approach
to Elder Law

A framework for pursuing a human rights-based approach consists of many interre-
lated concepts ranging from the fundamental philosophical underpinnings through
to practical principles which aid in implementation. This chapter presents the frame-
work which has been developed for the human rights-based analysis presented in
this book. It begins by outlining the core values of human rights, demonstrating their
relevance to elder law, before addressing the specific rights and duties which can be
found in human rights law. It then articulates a number of framework principleswhich
assist in the development and operationalisation of a human rights-based approach
to particular legal challenges. This framework is employed in later chapters.

3.1 Introduction

As the previous chapter identified, international human rights law guarantees a
number of specific rights which are particularly relevant to the experiences and
needs of older persons, and these have been developed further in a series of soft-law
instruments relating to the rights of older persons. These rights flow from the funda-
mental principles of human rights, which include respect for dignity, equality, liberty
and autonomy. A human rights-based approach to elder law is one which is guided
by and champions these principles, and which ensures promotion and protection of
specific human rights.

As the Independent Expert on the Enjoyment of All Human Rights by Older
Persons has explained, a human rights-based approach is ‘a conceptual framework
normatively based on international human rights standards and operationally directed
towards promoting and protecting the rights of older persons.’1 In this chapter we
outline the contours of a human rights-based approach to elder law. We explain
how the fundamental principles of human rights, and the specific rights which they

1Kornfeld-Matte (2016).
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give rise to, can be used as both an analytical framework for identifying issues with
existing law, and a set of principles for law reform. This workwill inform the analysis
presented in subsequent chapters, and practical applications have been identified as
recommended reforms where appropriate.

A human rights-based approach to elder law offers the potential to reconceptu-
alise our responsibilities towards older generations and reposition older persons as
active rights-holders, not merely passive beneficiaries of care who are unable to look
after themselves and are therefore in constant need of protection. This represents
a major shift in the way that health and aged care for older persons, and elder law
more broadly, have traditionally been approached within our society, and marks a
move away from medical or charity-based models which have influenced law and
policy in the past. A human rights-based approach has the potential not only to ensure
minimum standards within the various substantive disciplines which comprise elder
law, but, if approached systematically and supported by an appropriate legal architec-
ture, could reshape community attitudes towards our ageing population and reframe
our legal responsibilities, policies and processes. This would positively influence
multidisciplinary approaches to ageing and lead to genuine, practical improvement.

In part, the value of a human rights-based approach flows from the moral force of
human rights and the common understanding of rights as inalienable entitlements.
There is therefore a normative weight which comes from describing issues relating
to elder law in rights language. This moral and normative value is reinforced by the
attendant legal obligations that rest with governments under international and (in
some jurisdictions) domestic law.

Of course, the impact of these legal obligations is contingent on effective enforce-
ment, and this has been a criticism levelled at human rights frameworks. This is one
reason that this book advocates for the adoption of an international treaty dedicated
to the rights of older persons, equipped with effective supervisory and complaints
processes. It is also necessary to ensure strong domestic human rights architecture
to guarantee rights are upheld. However, even in the absence of strong enforcement
mechanisms, there are numerous benefits to be gained from a human rights-based
approach to elder law, and it remains the most appropriate conceptual framework
for addressing the significant threats to dignity, autonomy and liberty which have
historically plagued this area of law.

The following sections outline the key components of a human rights-based
approach which can be applied to elder law. These elements are strengthened by
robust legal guarantees and procedures, but can be used to guide best practice even
in the absence of fully developed human rights laws. This chapter will also explain
the way such an approach has been employed as a framework for analysis in this
book to examine the key legal issues which arise as people age (identified in Chap. 1)
and to develop the recommendations for legal reform (Chap. 11).
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3.2 The Elements of a Human Rights-Based Approach
to Elder Law

Thehuman rights-based approachdeveloped in this chapter and employed throughout
this book moves beyond the specific rights discussed in the previous chapter to
incorporate other principles and values drawn from human rights theory and schol-
arship on the rights of older persons. The result is a novel multi-tiered framework
that brings together fundamental concepts and principles, which both underpin and
operationalise specific rights as well as corresponding duties (see Fig. 3.1).

This human rights-based approach is built on a foundation of core values which
should guide all law, policy, decisions and actions, which relate to older persons’
lives. The values include respect for individual dignity, autonomy, equality and
liberty—the fundamental principles informing human rights law.2 These core values
underpin and rationalise the specific human rights found in international and domestic
law, which are understood to be universal, inalienable, indivisible and interdepen-
dent. This understanding can be incorporated into a human rights-based approach
to help us achieve a more systematic, coordinated network of rights-based laws
which operate in a mutually supportive fashion. A human rights-based approach is
most capable of addressing the main challenges facing people as they age which, as
identified in Chap. 1, include issues in relation to loss of autonomy (dealt with in
relation to capacity and decision-making in Chap. 6), dignity (relevant to discrimi-
nation, discussed in Chap. 5, and health and aged care, dealt with in Chap. 10) and
security (which relates to elder abuse (Chap. 7), financial security (Chap. 8), and
accommodation (Chap. 9)).

The core values which form the foundation of a human rights-based approach are
translated into the specific rights outlined in Chap. 2. These rights provide guaranteed
minimum standards of treatment and targets for what every government must do to
fulfil those rights. Importantly, the rights within international human rights law are

2Preambles to the Universal Declaration of Human Rights (1948), the International Covenant on
Civil and Political Rights (1966) (‘ICCPR’) and the International Covenant on Economic, Social
and Cultural Rights (1966) (‘ICESCR’).
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able to be enforced through legal action though, as noted above, the extent to which
this is possible and effective depends greatly on thedomestic human rights protections
in place in each jurisdiction. The prospect of legal enforcement ought to encourage
states to take stronger action to address human rights issues within elder law.

Even without legal action, the specific rights provided under international human
rights law can equip older persons, their families and advocates with a language
to describe what is expected of a service provider, government agency or decision-
maker in any given situation. The content of rights can be interpreted with reference
to international jurisprudence and scholarship, allowing the core values to be trans-
lated into quite specific standards and required actions. The corresponding duties
of different actors can also be articulated, drawing on human rights law’s tripartite
framework of obligations discussed in the previous chapter. These consist of the
duties to respect, protect and fulfil human rights, which provide a roadmap for full
enjoyment of all human rights by all individuals.

Scholarship and soft-law relating to the human rights of older persons have gener-
ated a number of framework principles which align with the core values of human
rights law and the specific rights it provides. These have a more pragmatic character
and are specifically directed at the rights and needs of older persons, such that their
implementation can help to ensure compliance with specific rights and achievement
of core values across the field of elder law. They include principles of participation,
non-discrimination, respect for preferences and access to justice, and when these are
implemented in practice, they produce an approach that is both compatible with and
facilitative of human rights.

Together, therefore, these values, rights, duties and principles create a compre-
hensive human rights-based framework which safeguards specific human rights in
individual circumstances and decision-making contexts. As indicated, the framework
is relevant across the full spectrum of elder law. It also applies across the whole life
course, and is not limited to issues which typically arise later in life, such as retire-
ment and estate planning, accommodation, health and aged care (both in-home and
institutional as well as short and long-term care), and end of life matters, although
these are obviously the focus of this book. Under a human rights-based approach,
a failure to fulfil legal obligations or deliver services, or policies and services char-
acterised by sub-standard care, neglect or abuse, would be viewed as violations of
human rights which would trigger the availability of legal processes.

Importantly, a human rights-based approach can provide a set of principles to
guide decision-making when the objectives of different human rights might be seen
to conflict. For example, decisions relating to the provision of care might produce
challenging questions of how to balance autonomy, self-sufficiency and privacy, on
the one hand,with care, protection and security, on the other.A comprehensive human
rights framework which encompasses both specific rights and underlying values and
principles can help provide guidance on how to navigate these complex issues.

Ultimately, this framework builds a systematic and coherent human rights-based
approach across all areas of elder law which views older persons as fully-fledged
rights holders and positions them at the centre of all policy and legal reform. The



3.2 The Elements of a Human Rights-Based Approach to Elder Law 71

following sections provide more detail on each of these components of the human
rights-based approach as it applies to elder law.

3.2.1 Core Values

The philosophical and theoretical foundations of human rights include several values
which underpin a human rights-based approach. These are reflected in the core inter-
national human rights instruments, particularly theUniversal Declaration of Human
Rights (UDHR) and the International Covenants on Civil and Political Rights and
Economic, Social and Cultural Rights (ICCPR and ICESCR).

3.2.1.1 Dignity

As a starting point, these instruments recognise that human rights flow from the
dignity of each human person.3 Human rights are the things which are essential
for each individual to live a life of dignity. The inextricable link between rights
and dignity is core to natural rights theory, which is widely considered to be the
philosophical underpinning of modern human rights law.4 Not only is the connection
with dignity the rationale for the rights which have been recognised in law, but
respecting the dignity of each individual is instrumental in ensuring that all those
rights are fulfilled. The paradigm shift which is sought within the various fields of
elder law is strongly connected with dignity: many of the worst abuses of older
persons are characterised by egregious disrespect for their dignity. At the same time,
many of the recommendations that can be made across different legal areas are in
essence practical manifestations of enhanced respect for dignity. Respect for dignity
is therefore a core value of any human rights-based approach, and an especially
crucial objective of a human rights-based approach to elder law.

3.2.1.2 Autonomy

Closely intertwined with respect for human dignity is the imperative to respect indi-
vidual autonomy. This principle is fundamental to an alternative explanation of rights,
one sometimes referred to as ‘will theory’, which emphasises that to have rights is to
have the ability to determine what others may or may not do in relation to our lives.5

3The Preamble of the UDHR states: ‘Whereas the inherent dignity and of the equal and inalienable
rights of all members of the human family is the foundation of freedom, justice and peace in
the world.’ The inherent dignity of the person is also recognised in preambles of the ICCPR and
ICESCR, which both state: ‘Recognizing that these rights derive from the inherent dignity of the
human person’.
4Donnelly (1982), 403; Alston (1988), 26–27.
5Wenar (2015).
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It is reflected in an understanding of individuals as ‘small-scale sovereigns’, to use
the language of HLAHart,6 and draws on Immanuel Kant’s philosophical imperative
that a person must not be used as a means to an end, but is an end in themselves.7

The individual’s autonomy is the foundation from which all other rights and moral
rules can be derived. It is also a common assumption within various legal systems,
which presume that any person over the age of majority possesses legal capacity to
make decisions for themselves.

While will theory can be presented as an alternative to natural rights as an expla-
nation of the origin of human rights, both approaches are reflected in international
human rights law, and it is recognised that respect for independence and autonomy
is a necessary condition for the enjoyment of a dignified life. Respect for autonomy
has an especially powerful resonance with issues relating to elder law generally, and
capacity assessment in particular, sincemany of these legal and policy issues concern
an individual’s ability to make legally recognised decisions for themselves, or have
the potential to limit their autonomy, for example through the appointment of a third-
party decision-maker. Where autonomy is diminished, for example through limited
or lost capacitywithout adequate support or assistance, older personsmay experience
a heightened risk of vulnerability to abuse or mistreatment. Consequently, a human
rights-based approach to elder law is one which promotes individual autonomy in
decision-making to the greatest extent possible.

An important principle which draws together both dignity and autonomy in rela-
tion to elder law is the ‘dignity of risk’.8 This recognises that some individuals may
choose to forego greater security, for example in a high-care residential environ-
ment, in favour of the greater independence which comes with remaining in the
home. Respecting the dignity of risk is an important component of a human rights-
based approach to elder law, but there are challenges in delivering this commitment
within a legal setting, some of which will be explored in more detail in relation to
specific areas of elder law in later chapters.

3.2.1.3 Liberty

Arelated core value also fundamental to human rights is respect for liberty. Protection
of individual liberty is another necessary condition for the enjoyment of a dignified
life, and has obvious links to autonomy, since a person who lacks autonomy to
choose for themselves is at risk of restraints on their liberty. Many of the rights
found in human rights law are framed in terms of freedoms or liberties, and these are
commonly understood as ‘negative’ rights—rights which prohibit interference by the
state.9 Accordingly, elder law ought to be implemented in a way which minimises

6Hart (1982), 183.
7Kant (2002).
8Nay (2002); Morgan (2004); Ibrahim and Davis (2013).
9For example, the rights to liberty of the person, freedom from cruel, inhuman or degrading
treatment, and freedom of movement, all guaranteed under the ICCPR.
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restrictions on individual liberty. The importance of liberty in the context of aged
care, for instance, extends to the physical, medical, social, cultural and economic
dimensions of older persons’ lives, and these will be explored in later chapters.

3.2.1.4 Equality

In addition to respect for dignity, autonomy and liberty, human rights are also under-
pinned by the core value of equality. Equality is a corollary of the fact that human
rights flow from inherent human dignity—by virtue of this fact all humans are equally
entitled to human rights. These rights must therefore be assured to all people without
discrimination as to age, race, religion, nationality, gender, sex, political opinion or
any other ground. As part of a human rights-based approach to elder law, equality
entails that laws and policies must be substantively (and not just formally) supportive
of rights for all persons, and in particular that ageism must be effectively combatted
as part of a comprehensive anti-discrimination approach. As explained in Chap. 5,
ageist attitudes are socially constructed and cut across a range of societal dimensions,
with potential to impinge upon older persons’ human rights in similarly varied ways.
Equality must therefore be embedded in any human rights-based approach to ensure
that all older persons receive equal protection of their human rights.

3.2.2 Specific Rights and Duties

The specific human rights which are included in international law were addressed in
Chap. 2,which identified and expanded upon a number of rightswhich have particular
significance for elder law. While all human rights are indivisible and interdependent,
it is recognised that older persons can experience risks to particular human rights
and, as such, a number of key rights are identified as being of particular importance
to the field of elder law. These include rights to health, housing, an adequate standard
of living, liberty and security of the person, freedom of movement and the right to
privacy. These rights give content to the core values addressed above and provide a
detailed structure to a human rights-based approach.What is emphasised here is that a
human rights-based approach also relies heavily on the corresponding duties which
attach to particular rights, and which are enshrined in international and domestic
human rights law. A human rights-based approach also incorporates a number of
more general characteristics of human rights which inform our understanding.

It is generally understood that governments bear three levels of duty with respect
to human rights. These are the duties to respect, protect and fulfil. The duty to respect
involves a duty to refrain from actions which would interfere with the enjoyment of
human rights, and is viewed as the basic standard of human rights obligation. The
duty to protect is the obligation that states bear to ensure, through legislative or other
means, that other actors (individuals, corporations, or other non-state actors) do not
interfere with human rights. The duty to fulfil is the third, most onerous level of
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obligation, and entails states’ obligations to take positive measures to ensure that all
persons are able to enjoy their human rights to the fullest extent possible. The specific
rights guaranteed under human rights law form a core structure for a human rights-
based approach, providing duties and standards which can be applied as minimum
guarantees in individual circumstances.

These rights and duties are interpreted and applied within an understanding of the
general characteristics of human rights as being universal, inalienable, indivisible and
interdependent. The notion that human rights are enjoyed by all people universally
is a cornerstone of the UN human rights framework. It is articulated in the UDHR,
ICCPR and ICESCR, which also emphasise the fact that all persons are entitled to
human rights without distinction or discrimination of any kind.10 This reinforces the
need for a human rights-based approach to elder law to address age-based discrimi-
nation, but also to ensure that older people can fully enjoy their human rights without
discrimination on any other basis.

A corollary of universality is inalienability—because human rights flow from our
inherent human dignity, they cannot be given or taken away any more easily than we
can cease to be human. All people remain entitled to the full complement of human
rights throughout the whole of their lives. This has particular relevance for elder law,
as it insists that we must continue to support the full enjoyment of all human rights
by older persons, even where that requires particular support or assistance as they
age.

Human rights are also understood to be indivisible and interdependent. Thismeans
that all people are entitled to the full range of human rights, and that different rights
are mutually supportive of each other. While there may be reasons to prioritise action
on certain rights based on a person’s individual circumstances or due to available
resources or capacities, there is no intrinsic hierarchy among rights, and all rights
are understood as being equally important and interdependent. Applied to elder law,
certain rights will have a particular relevance—for instance rights to housing and
healthcare are especially pertinent to questions about aged care—but a comprehen-
sive rights-based approach means that we must also work equally hard to safeguard
all economic, social, cultural, civil and political rights for all older persons. Doing
so will help to ensure not only that older people enjoy a fully realised, rich and
rewarding life free from abuse and neglect, but that they also have the opportunity
to continue to contribute to society, which in turn benefits from their knowledge,
experience and skills.

3.2.3 Framework Principles

In addition to the core human rights treaties which give content to human rights
and duties under international law, a number of soft-law instruments have been
developed to support states in implementing their human rights obligations owed to

10ICCPR, art 2 and ICESCR, art 2.
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older persons. These instruments include the Vienna International Plan of Action
and Ageing,11 the United Nations Principles for Older Persons12 and the Madrid
International Plan of Action on Ageing (Madrid Plan of Action), discussed in more
detail in Chap. 2.13 As explained in that chapter, these documents are not legally
binding, but they are generally consistent with a human rights-based approach and
contain guidance on how such an approach should be implemented.14 We can use
this body of soft-law and other scholarship to inform our understanding of law and
theory, and from this identify a number of framework principles which support the
effective operationalisation of a human rights-based approach to elder law.

3.2.3.1 Participation

Ensuring participation of older persons should be a key principle behind all law and
policy which affects their lives. There are three dimensions to participation. The
first is that older persons should be able to participate in decisions which affect them
directly. The second is that older persons should be able to participate in their commu-
nities in a meaningful and rewarding way. Finally, the third aspect to participation is
that older persons should be able to participate in discussions around policies which
affect them more generally.

The importance of participation was highlighted throughout the negotiation of
the Convention on the Rights of Persons with Disability (CRPD), with persons with
disabilities repeatedly stressing ‘nothing about us without us.’15 Participation under-
pins the framework of rights established in the CRPD, which emphasises that states
must take action to remove barriers which prevent persons with disability from full
and effective participation as equal members of society.16 The CRPD further accen-
tuates several specific dimensions of participation relating to decision-making and
policy formulation, independent living, education, housing, political and public life,
and cultural life, recreation and sport.17

As discussed inChap. 2, the CRPDprovides an appropriatemodel for the develop-
ment of human rights law for older persons, both in terms of the conceptualisation of
participation as a core substantive principle, and the commitment to participation in
the process of negotiating and adopting the treaty. Participation should similarly be a
core principle in the reform of all areas of elder law as it foregrounds the importance
of autonomy, as well as ensuring that the law adequately reflects the lived experi-
ences of older persons. It is recognised as one of the five principles articulated in the
UN Principles, and the Madrid Plan of Action emphasises participation in numerous

11Vienna International Plan of Action on Ageing (1982).
12United Nations Principles for Older Persons (1991) (‘UN Principles’).
13Madrid International Plan of Action on Ageing (2002).
14United Nations Secretary-General (2009).
15Harpur (2017).
16Convention on the Rights of Persons with Disabilities (2006), arts 1, 3 (‘CRPD’).
17Ibid., arts 4, 9, 24, 26, 29, 30.
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ways, including in article 5, which stresses that as people age they must be able to
continue to participate fully in the economic, social, cultural and political lives of
their society. To ensure these various forms of participation for older persons, we
must appreciate the social and cultural environments in which older persons are situ-
ated, and seek to identify the barriers which prevent them from fully enjoying their
human rights. Such barriers can be found in specific areas of employment, education,
healthcare, social services, transportation and technology, as well as in community
attitudes more generally.18 A primary focus of any human rights-based reforms to
elder law and policy should therefore be removing or minimising these barriers.19

Including older persons in discussions around law and policy reforms is essential.
Not only is such participation to be valued in its own right, but it importantly ensures
that laws and policies are ‘age-sensitive’, that they address the real concerns of
older persons and learn from their experiences, and that they develop strategies
which promote further social inclusion.20 As discussed in more detail in Chap. 4,
participation is essential to ensure that older persons are able to enjoy the full range
of human rights, and it also helps to reinforce an appreciation of older persons as
fully valued members of the community who are entitled to respect for dignity and
autonomy.21

3.2.3.2 Respect for Will and Preferences

A second important framework principle is respect for will and preferences. This has
obvious links to the core values of autonomy, liberty and dignity discussed above,
and in this way underpins the enjoyment of other specific rights which give effect to
these values. It also draws on the language of the CRPD which identifies respect for
will and preferences as a key part of ensuring equality before the law for persons with
disabilities.22 It is also reflected in the UN Principles, which include independence
and self-fulfilment.23

The extent to which elder law and policy can embed respect for older persons’ will
and preferences depends in no small part on their ability to participate in decision-
making: respecting their preferences is contingent onknowingwhat those preferences
are. It is also crucial to ensuring that older persons are meaningfully able to enjoy
their full range of human rights, as many of these rights depend on an individual
being able to choose for themselves how they wish to live (for example rights to
housing, freedom of movement, healthcare, and privacy). This therefore highlights

18European Network of National Human Rights Institutions (2017), 23; Office of the High
Commissioner for Human Rights (2012).
19AGE Platform Europe (2018).
20Office of the High Commissioner for Human Rights (2012), 33.
21Ibid., 32; Kanter (2008–2009).
22CRPD, art 12.4.
23UN Principles, paras 1–6 and 15–6.
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the interdependence of the various framework principles, values and rights that form
the basis for a human rights-based approach to elder law.

In practice, the principle of respect of will and preferences will require careful
consideration in terms of how it is reflected within specific areas of elder law. A key
issue relates to how an individual’s preference can be expressed and implemented
when they may have impaired or lost decision-making capacity.24 In this case it
then becomes a question of the supported or substitute decision-maker knowing and
respecting the will and preferences of the older person. The importance of supported
decision-making will be explained in more detail in Chap. 6, which focuses on legal
capacity and decision-making.

3.2.3.3 Non-discrimination

The principle of non-discrimination is closely linked to the core value of equality
and the notion of universality discussed above. In relation to elder law it requires
that governments address ageism—discrimination on the basis of age—which can
operate both at individual and structural levels, and which operates as a barrier to the
full enjoyment of human rights. As discussed in more detail in Chap. 5, ageism is
often present in areas relating to education, employment, accommodation or social
participation.

Ageism can be caused by assumptions about the capabilities, needs and prefer-
ences of older persons. Even where held with good intentions as an act of respect or
sympathy towards older persons, these ageist attitudes, as Harpur explains, are still
grounded in stereotypical notions of older persons’ capabilities and vulnerabilities,
and can operate to deny them agency and full enjoyment of their human rights.25

Age-based discrimination can also be seen in the imposition of age-based criteria in
areas of employment, education or social security, which can operate arbitrarily to
limit older persons’ opportunities and independence.26

It is also important to recognise the potential for intersectionality between ageism
and other forms of discrimination.27 Older persons may face discrimination on
a range of grounds, including race, gender, sex, nationality, or religion, and this
may compound and complicate the way that ageism affects their lives. Designing
and implementing law and policy which is truly guided by the principle of non-
discrimination requires that we appreciate and address the complex factors which
contribute to inequality, and that we develop laws and policies which are culturally
appropriate and celebrate diversity among the older population. A human rights-
based approach to elder lawwould promote a better understanding of the connections
between discrimination and the enjoyment of human rights, and help to confront the
damaging effects of ageism.

24AGE Platform Europe (2018).
25Harpur (2015), 1055; Baum (2018).
26AGE Platform Europe (2018), 5.
27Ibid., 7.
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3.2.3.4 Access to Justice

The fourth framework principle which forms part of a human rights-based approach
is access to justice. This principle recognises that, despite the best attempts to protect
and promote the enjoyment of human rights, violations may still occur. When this
happens, it is essential that legal processes provide affordable and accessible avenues
for victims to seek redress, including access to an appropriate remedy. This principle
is found in international human rights law, which obliges governments to ensure that
a person whose rights have been affected has access to an appropriate remedy as
judged by a competent authority.28

This points to the need for an effective human rights-based legal framework at the
domestic level which can enforce human rights generally, but which acknowledges
that special measures are also required to address the particular situation of older
persons. For instance, appropriate pathways must be available for older persons to
report elder abuse, neglect or other mistreatment, including for people whomay have
difficulty reporting such incidents because, for example, they may be reliant upon
the perpetrator. Institutions or agencies involved in the provision of services to older
persons may be required to report potential human rights breaches or risks when they
occur. Support services should be provided for victims and people at risk, including
appropriate legal services, and these must be timely, effective and appropriate to the
individual’s circumstances.29

As noted above, ageism can operate as an obstacle to the enjoyment of human
rights, and it can similarly impact the ability of older persons to seek justice when
their rights have been abused. Special care must be taken that legal processes do
not reinforce ageist attitudes, but instead respect the agency and dignity of all older
persons, and support them in seeking justice for human rights interferences. Other
barriers to justice may exist similar to those noted above as barriers to participation in
society more broadly, and can be connected to financial, linguistic, cultural, gender,
mobility or other factors. Operationalising the principle of access to justice requires
proper information about what these barriers are and how they operate, as well as
the strategies needed to be implemented to overcome them.

3.3 Conclusion

The discussion above provides an overview of the human rights-based approach that
is employed in this book. It consists of core values of human rights, specific rights
and corresponding duties, and framework principles which support implementation
within the field of elder law. Figure 3.2 illustrates the way that the core values flow
out into more specific rights and duties, and then further into pragmatic principles.

28ICCPR, art 2.
29AGE Platform Europe (2018), 8.



3.3 Conclusion 79

Par cipa on
Respect for will & 

preferences
Non-discrimina on

Access to Jus ce

Specific human rights
Tripar te du es: 

respect, protect & fulfil
Characteris cs: 

universal, inalienable, 
indivisible and 

interdependent

Dignity 
Autonomy 

Liberty 
Equality

Core values  

Framework principles  

Specific rights and du es  

Fig. 3.2 Content of human rights framework

We have used this framework to conduct the analysis of specific issues that appears
in later chapters. The interconnected and nuanced components of the human rights-
based approach make it an appropriate framework for addressing the various human
rights issues experienced by older persons, and the socially-constructed origins of
many of those challenges. The approach can be applied to identify specific challenges
and shortcomings which need to be addressed, as well as to identify appropriate
recommendations for reform.

The chapters that follow address both substantive legal areas (financial security
in Chap. 8, accommodation in Chap. 9, health and aged care in Chap. 10) as well as
broader legal issues that cut across the spectrum of elder law (namely participation in
Chap. 4, ageism in Chap. 5, legal capacity in Chap. 6 and elder abuse in Chap. 7). In
each chapter the human rights framework is used to identify key issues and challenges
which threaten to interfere with or limit the rights of older persons. It also provides
a basis for developing strategies to address these issues, identifying best-practice
examples or suggestions for reformwhich are inspiredbyhuman rights and associated
values and principles. Not all issues or challenges are able to be connected to the full
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content of the framework and, for this reason, the subsequent chapters do not apply
the framework in a rigid or formulaic manner. Rather, the framework developed
here is used as the basis for a more holistic analysis, noting linkages to the different
components where this is useful or relevant, and respecting the inherent need for
older people to be able to engage with the law and legal actors on a case by case
basis.

A human rights-based approachmay thus be used not only as an analytical tool for
identifying challenges and opportunities, but also as the basis for a system of elder
law which is truly consistent with and informed by human rights. Law-and policy-
makers shouldwork to embed a human rights-based approach across all areas of elder
law. Doing so will help to reframe attitudes towards older people and expectations
for what constitutes acceptable treatment. A human rights-based approach will shift
the paradigm of elder law and reposition older persons as fully equal rights-holders,
entitled to a rich life of dignity, agency and independence.
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Chapter 4
Economic, Social and Cultural
Participation

Economic, social and cultural rights are an essential component of a human rights-
based approach to elder law. They help to ensure that older persons are able to enjoy
full lives of their choosing and also to combat the ageist attitudes which operate as
barriers to full inclusion in society. This chapter explores the economic, social and
cultural rights of older personswith a particular focus on the principle of participation.
It identifies participation as both ameans and an endof a human rights-based approach
to elder law because, not only is maximising participation and inclusion a key aim of
elder law, this objective can only be achievedwhen older people are givenmeaningful
opportunities to participate in the design, implementation and enforcement of those
laws. When older people cannot experience social, economic and cultural inclusion
this can lead to a range of negative human rights impacts. This chapter examines
what participation looks like for older persons in the context of economic, social and
cultural rights and identifies strategies for maximising inclusion. One of the major
barriers to greater participation is ageism, which will be identified here but analysed
in more detail in Chap. 5.

4.1 Introduction

One of the major benefits of a human rights-based approach to elder law is that it
broadens our thinking about the interests and needs of older persons beyond tradi-
tional notions of care and security that are imposed on older persons to encompass
all aspects of life. Such an approach can therefore contribute to a legal framework
which is more supportive of a comprehensive range of human rights and helps to
ensure that older persons can lead full lives of their own choosing. Key to this is
recognition of, and respect for, the range of economic, social and cultural rights that
are guaranteed under human rights law.

The body of economic, social and cultural rights is a categorisation employed
within international human rights law and is commonly used in contrast to civil and
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political rights. For various reasons, mostly relating to the geo-political influences at
play at the end of the SecondWorldWar, international human rights lawwas split into
twomajor treaties: the International Covenant onCivil andPolitical Rights (ICCPR),
and the International Covenant on Economic, Social and Cultural Rights (ICESCR).
The latter includes rights like an adequate standard of living,1 the highest attainable
standard of health,2 employment and fair conditions of work,3 social security4 and
participation in the cultural life of the community.5 It is understood that both sets of
rights aremutually supportive, and that the democratic rights and liberties recognised
in the ICCPR are crucial to ensuring that everyone is able to enjoy the rights found
in the ICESCR without discrimination or oppression.6

Perhaps even more than civil and political rights, economic, social and cultural
rights go to the heart of why a human rights-based approach is so valuable in elder
law. They encompassmany of the areaswhere rights-informed policy ismost needed:
health, housing, social security, employment, education and an adequate standard of
living. They are also oriented towards addressing ageism and elder abuse, because
they counter social exclusion and promote participation in the economic, polit-
ical, social and cultural life of the community, thereby helping to combat nega-
tive age-based stereotypes which can lead to marginalisation, isolation, neglect and
mistreatment.

As explained in Chap. 3, participation is a framework principle of our human
rights-based approach to elder law and has a key role to play in fulfilling economic,
social and cultural rights. Participation is recognised as a specific right of older
persons within the Inter-American human rights regime. Article 8 of the Inter-
American Convention on Protecting the Rights of Older Persons (Inter-American
Convention) states that ‘older persons have the right to active, productive, full, and
effective participation in the family, community and society with a view to their
integration. State parties shall adopt measures to enable older persons to participate
actively and productively in their community and to develop their capacities and
potentialities.’7 The ICESCR lacks such a detailed participatory right, a gap which
would arguably bewell-filled by the introduction of a dedicated international conven-
tion on the rights of older persons (CROP). However, even without a specific right,
the ICESCR still guarantees to all people the right to participate in the cultural life
of their communities, in addition to a range of other economic, social and cultural
rights.8

Participation of older persons is both a means and an end of a human rights-
based approach: the aim of elder law ought to be maximising older people’s ability

1International Covenant on Economic, Social and Cultural Rights (1966), art 11 (‘ICESCR’).
2Ibid., art 12.
3Ibid., arts 6, 7, 13.
4Ibid., art 9.
5Ibid., art 15.
6Ibid., Preamble; Committee on Economic, Social and Cultural Rights (1990).
7Inter-American Convention on Protecting the Rights of Older Persons (2015) (‘IACROP’).
8ICESCR, art 15.
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to participate in their communities for as long as possible and in ways of their
choosing, but this is best achieved by ensuring that they are included in the design
of those laws.9 Economic, social and cultural rights play a crucial role here not only
because they explicitly include rights to take part in culture but also because they are
oriented towards removing barriers to greater participation relating to work, educa-
tion, housing and health, including through ensuring equitable access to social secu-
rity and other necessary supports. At the same time, a human rights-based approach
demands that the value of older persons to society is notmeasured according to narrow
views of economic contribution or participation in the paid workforce. Participation
must be viewed in the fullest sense as something which advances and signifies the
full enjoyment of human rights, and not as a measure which would exclude older
persons or restrict their choices.10

This chapter therefore considers the relationship between elder law and economic,
social and cultural rights through the prism of full and meaningful participation. It
will be organised around a number of topics which draw together the key economic,
social and cultural rights, namely education, employment, and social and cultural
participation. The argument is advanced in this chapter that these should be priority
areas within a human rights-based framework for elder law. Select rights which are
relevant here will be discussed in more detail in later chapters (particularly rights
relating to employment, social security, accommodation and healthcare), but this
chapter will elaborate on a number of key issues relating to the promotion and
protection of economic, social and cultural rights more generally, including social
inclusion, age-friendly urban design and cultural participation. The chapter also
identifies that ageism (discussed fully in Chap. 5) operates as a significant barrier to
older people’s participation in many areas. The discussion is also premised on the
understanding that poverty operates as a significant barrier to social, cultural and
economic participation, and the important relationship between financial security
and human rights will be explored fully in Chap. 8. To begin though, this chapter
considers what ‘participation’ means for older persons, drawing on discourse around
the common narratives of ageing and showing that some of the alternative approaches
are more conducive to a human rights-based approach than others.

4.2 What Does Participation Mean for Older Persons?

Ensuring participation in all areas of life is key to addressing ageism and related
human rights issues. Rosa Kornfeld-Matte, the United Nations Independent Expert
on the human rights of older persons, explains that truly promoting participation
of older persons requires a range of measures to address exclusion across all areas
of society, and that these are fundamental in achieving the paradigm shift that is

9United Nations Principles for Older Persons (1991), Principle 7; (‘UN Principles’); Kornfeld-
Matte (2016).
10Grover (2011), para 13.
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required in elder law from an economic and development model to one grounded
in human rights.11 She says: ‘It is arguable that without such guarantees the human
rights framework could be in danger of perpetuating a view of older people as passive
and in need of protection, not as rights-holders, with a right to inclusion in the life
of the community, to freedom, dignity and autonomy.’12

What meaningful or adequate participation looks like for older people and how
it should be pursued have been contested questions in the fields of public policy,
gerontology and human rights law. Some of the early work of international bodies
on the rights of older persons offers lessons for how participation should, and should
not, be defined. In 1982, the Vienna Plan of Action on Ageing (‘Vienna Plan of
Action’) conceptualised participation as a key means of ensuring that older persons
could satisfy their need for personal fulfilment. The Vienna Plan of Action stated
that:

The principal ways in which older people find personal satisfaction are through continued
participation in the family and kinship system, voluntary services to the community, contin-
uing growth through formal and informal learning, self-expression in arts and crafts, partic-
ipation in community organizations and organizations of older people, religious activities,
recreation and travel, part-time work, and participation in the political process as informed
citizens.13

The recognition of participation as important to self-fulfilment is significant, and
policies which support inclusion and engagement are essential to any framework
which respects the dignity and autonomy of older persons. Further, the participation
principle in the Vienna Plan of Action does list a broad range of activities that older
persons might choose to engage in, as noted in the above extract. However, it also
presents a rather stereotypical view of how an older person will spend their time
in retirement (that is, post-paid employment), with a focus on leisure activities and
family and community service. The reference to part-timework, for example, implies
an assumption that older persons will not want to be in full-time employment, while
the rather passive idea of ‘participating in the political process as informed citizens’
seems to exclude more active (or activist) roles within the political system or policy
development and advocacy groups.

The United Nations Principles for Older Persons (‘UN Principles’), adopted in
1992, make similar assumptions about the means andmodes of older persons’ partic-
ipation. Under the heading of ‘Participation,’ the UN Principles provide that: ‘older
persons should remain integrated in society, participate actively in the formulation
and implementation of policies that directly affect their well-being and share their
knowledge and skills with younger generations.’14 This rather broad understanding
of participation is given more specificity by the next principle, which states that
‘older persons should be able to seek and develop opportunities for service to the
community and to serve as volunteers in positions appropriate to their interests and

11Kornfeld-Matte (2016), para 126.
12Ibid., para 33.
13Vienna International Plan of Action on Ageing (1982), para. 31(j) (‘VIPAA’).
14UN Principles, Principle 7.
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capabilities.’15 This suggests a narrower understanding of older persons’ appropriate
participation in society, indicating an assumption that they will opt to contribute via
voluntary work rather than continue in paid employment (or even to contribute to
neither paid nor unpaid work).

In 2002, the Madrid International Plan of Action on Ageing (‘Madrid Plan of
Action’) moved away from this assumption. The Political Declaration adopted along
with the Madrid Plan of Action emphasised that ‘older persons should have the
opportunity to work for as long as they wish and are able to, in satisfying and
productive work.’16 However, the Political Declaration also states that: ‘the expecta-
tions of older persons and the economic needs of society demand that older persons
be able to participate in the economic, political, social and cultural life of their soci-
eties.’17 This indicates that the reasons for encouraging older persons’ participation
go beyond the rights of individuals themselves, and include economic considera-
tions related to their productivity (or lack thereof). The Madrid Plan of Action does
acknowledge that older persons’ non-economic contributions (for example through
care for family, household maintenance or volunteering) must be valued, and that
‘participation in social, economic, cultural, sporting, recreational and volunteer activ-
ities also contributes to the growth and maintenance of personal well-being.’18 It is
of course important to correct ageist assumptions about the ability of older persons
to contribute to society as all the varied roles that can be undertaken by older people
need to be valued. However, we need to be wary of placing too great an emphasis on
what older persons do for society (rather than what society should do for them) as
this can distort the way in which policies relating to participation are approached.

Older persons’ engagement with paid and unpaid work has become a key point of
debate within the scholarship on ageing. As will be discussed in the next chapter in
relation to ageism, over the past several decades different narratives of ageing have
been influential in the way that laws and policies have been framed. In the 1960s,
Butler identified that a medicalised narrative of ageing was producing negative,
ageist stereotypes, within both the medical profession and the wider community.19

The dominant view at that time was that older persons were inevitably in a state of
physical and cognitive decline which reasonably limited their expectations for partic-
ipation in society.20 Kesby explains that this has persisted as a narrative of ‘ageing
as pathology’, in which older persons are diseased or malfunctioning, feeding into
ideas of older persons being unproductive, dependent and ultimately a burden on
the welfare system.21 Through this kind of thinking, older persons are easily segre-
gated into nursing homes or other medicalised institutions, with obvious negative
consequences for their ongoing and meaningful participation in society. They are

15Ibid., Principle 8.
16Madrid International Plan of Action on Ageing (2002), art 12 (‘Madrid Plan of Action’).
17Ibid.
18Ibid., para 20.
19Butler (1975); Butler (1989).
20Townsend (2007); Weicht (2013); Friedan (1985).
21Kesby (2017), 376.
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further cast as passive recipients of care and welfare, undermining their position as
autonomous holders of human rights.

Other narratives have emerged which challenge the medicalisation of old age and
which offer the potential to promote greater participation of older persons both in
society and in the design of laws and policies which affect them. However, these
narratives deserve critique too, particularly because the tacit values which underpin
them have implications for the kind of participation which is valued and advanced.

One such narrative is ‘successful ageing’, first articulated by John Rowe and
Robert Kahn.22 Their concept consists of three intersecting pillars:

i. reducing the probability of disease and disease-related disability;
ii. maximising cognitive and physical functional capacity; and
iii. active engagement with life, especially in the form of interpersonal relations

and productive activity.23

While the prominence of health measures hints at the influence of medicalised
narratives of ageing, the tripartite model demonstrates that participation (particularly
social and cultural participation) is not just an entitlement for every older individual
but also both a marker and driver of ‘healthy ageing’, a term used by the World
Health Organization (WHO—as discussed below).24 In terms of human rights, this
aligns with the understanding of different rights being interdependent and mutually
supportive.

The third component encompasses ‘sustained engagement with productive and
social activities’, and therefore is most relevant to social rights and participation in
the community as understood within the ICESCR. The notion that successful ageing
involves ‘productive activity’ warrants further scrutiny because it implicitly links
‘productivity’ with economic contribution of some kind. However, Rowe and Kahn
explain that the concept actually embraces both paid and unpaid societal roles. As
they say: ‘an activity is productive if it creates societal value, whether or not it is
reimbursed. Thus, a person who cares for a disabled family member or works as a
volunteer in a local church or hospital is being productive, although unpaid.’25

Kesby has criticised the linking of ‘success’ with ‘productivity’ or social contribu-
tion. For one thing, she argues that it over-emphasises individual (rather than societal)
responsibility for successful ageing, in a way that celebrates the ‘third age’ of active,
independent older people who have the time and resources to engage in range of
activities. This fails to account for social inequalities or make space for those older
persons whomay lack the independent means or ability to enjoy such participation.26

Moreover, it obscures another problem which arguably plagues the various fields
of elder law—that is, the dependence of our communities on charitable, volunteer
labour,much ofwhich is performed by older persons themselves. ‘Successful ageing’

22Rowe and Kahn (1997).
23Ibid.
24World Health Organization (2015), 28–9, 31–2, 100–3.
25Rowe and Kahn (1997), 434.
26Kesby (2017), 381.
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accords value to the unpaid work that older people performwithin their communities.
This is, of course, appropriate where the alternative is not recognising that work at
all. However, it risks legitimising that work as a source of unpaid labour upon which
our societies come to depend, when the preferred approach would be to fund that
work properly so that people performing it can be remunerated for their efforts.
The increasing reliance on the charitable sector to provide care for older people is a
consequence of this view, but can lead to lower standards of treatment and a lack of
accountability.

Thus, scholars have critiqued the concept of ‘successful ageing’ for the way
in which it equates success with a contribution to society, rather than prioritising
participation for the benefit of the older individual themselves. Biggs, for instance,
has questionedwhether the notions of success which appear in scholarship and public
policy are oriented towards the needs and interests of older persons or towards ‘the
demands of other groups within advanced capitalism and high modernity.’27

The linking of successful ageing with productive activity is emphasised even
further in an alternative narrative of ageing known as ‘productive ageing’. An early
advocate of ‘productive ageing’ was Betty Friedan, who sought to overcome the
‘mystique of age’ by pointing to the productive potential of older persons. Friedan
said: ‘There’s a breath of fresh air when we suddenly stop dealing with the aged as
crocks and deal with them as people who might be productive.’28

The narratives of ‘productive ageing’ and ‘successful ageing’ can contribute to
countering medicalised narratives of ageing and the associated ‘crisis’ of ageing
demographics which construct older people as an economic burden, dependent on a
finite and an increasingly stretchedwelfare system.However, there are problemswith
these narratives when considered from a human rights perspective. Productive ageing
in particular risks characterising older persons as an ‘unutilized resource for meeting
community needs’29 and lays the foundation for an evaluation of older persons’
worth based on what they can contribute to society or by some measure of their
‘output’. This conflicts with the essential premise of a human rights-based approach
(as outlined in the previous chapter) that people have an inherent value worthy of
respect, regardless of what they contribute to society or to their own family or other
networks.

Another alternative framing is ‘active ageing’, which overcomes some of the prob-
lems with successful or productive ageing and places greater emphasis on quality of
life and social participation for individual older persons. As will be seen, however, it
too is susceptible to critique within a human rights-based approach. Active ageing is
defined by the WHO as ‘the process of optimizing opportunities for health, partici-
pation and security in order to enhance quality of life as people age.’30 In contrast to

27Biggs (2001), 312, in Kesby (2017), 381.
28Friedan (1985); Kesby (2017).
29Minkler and Holstein (2008).
30World Health Organization (2002), 12; United Nations Economic Commission for Europe. Active
Ageing Index.
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productive or successful ageing, being ‘active’ in older age is understood as encom-
passing ‘continuing participation in social, economic, cultural, spiritual and civic
affairs, not just the ability to be physically active or to participate in the labour
force.’31 Active ageing is linked to the concept of ‘healthy ageing’, which is also a
key part of the WHO’s strategies on ageing and focuses on individuals’ functional
abilities and inherent capacity (as discussed in Chaps. 6 and 10).32 The link between
active ageing and the right to health is specifically recognised in the Inter-American
Convention, which also recognises the right to participation of older persons more
broadly, as noted above.33 Importantly, however, participation as part of active ageing
is not dependent on good health but can and should be supported for all older persons
including those living with illness or disability.34

The WHO has emphasised the connections between active ageing and human
rights, explaining that the approach:

is based on the recognition of the human rights of older people and the United Nations
Principles of independence, participation, dignity, care and self-fulfilment. It shifts strategic
planning away from a ‘needs-based’ approach (which assumes that older people are passive
targets) to a ‘rights-based’ approach that recognizes the rights of people to equality of oppor-
tunity and treatment in all aspects of life as they grow older. It supports their responsibility
to exercise their participation in the political process and other aspects of community life.35

Active ageing in its broad sense is therefore closest to a human rights-based
framing of ageing. However, there is a risk that in its interpretation and application
it too places undue emphasis on economic productivity. Even the WHO’s approach
hints at the economic objectives underpinning the policy: ‘theWHOargues that coun-
tries can afford to get old if governments, international organizations and civil society
enact “active ageing” policies and programmes that enhance the health, participation
and security of older citizens.’36 In practice many such policies take a narrow focus
aimed at increasing participation in the workforce.37 For example, in his foreword to
Australia’s Intergenerational Report in 2015, then Treasurer, The Hon. Joe Hockey
MP, stated that: ‘to drive higher levels of prosperity through economic growth, we
must increase productivity and participation. If we are to achieve these goals we need
to encourage those currently not in the workforce, especially older Australians and
women, to enter, re-enter and stay in work, where they choose to do so.’38 Similar
policies also exist in other jurisdictions, especially within Europe.39 The emphasis

31World Health Organization (2002), 12.
32World Health Organization (2015), 28–9, 32.
33IACROP, arts 8, 19(b).
34Kesby (2017), 379.
35World Health Organization (2002), 13; Kesby (2017).
36World Health Organization (2002), 6.
37Kesby (2017), 379.
38Australian Government (2015), iii.
39Parliamentary Assembly of the Council of Europe (2011); Doron and Georgantzi (eds) (2018);
Foster (2018).
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on retaining older persons in the workforce can also be inferred within many age-
discrimination laws, which focus on addressing ageism in the workforce but less so
in other spheres. These are discussed in more detail in Chap. 5.

Katz argues that policies which advance the ‘production and celebration of an
active body in old age’ are at risk of becoming a disciplinary strategy justified on
economic grounds, because we determine that there is an economic imperative to
‘activate’ ‘dependency prone’ bodies on the basis that ‘societies can afford older
persons so long as they are active and productive.’40 Active ageing approaches can
therefore be subject to the same criticism as ‘successful’ and ‘productive’ ageing—
that they too easily prioritise older persons’ participation in the form of economic
contribution as ameans to offset the costs of an ageing population and allow societies
to be able to ‘afford’ their older citizens. Even where older persons’ contributions
are unpaid, this can become a relied-upon means to fill gaps in the social security and
social protection systems, so that even voluntary activities come to take on economic
significance.41 As Biggs explains: ‘active aging defined as work and volunteering…
balances the books nicely.’42 For these reasons, narratives of successful, productive
or active ageing have been referred to as the ‘capitalist takeover of ageing.’43

These critiques demonstrate that prominent narratives of ageing frequently do not
accord with a human rights-based approach and participation of older persons has
taken on a narrow understanding of economic participation, rather than participation
which advances the full range of social and cultural, in addition to economic, rights.
‘Healthy ageing’ is a preferable concept for ensuring policies align with human
rights given its focus on the health of the individual older person. However, even
this approach ought not to be employed blindly, but should always be guided by
the principles of the human rights framework outlined in Chap. 3. The following
sections expand beyond these narrow conceptualisations of participation to explore
how a human rights-based approach to elder law ought to understand and promote
older persons’ participation more broadly. It does this by considering a number of
thematic areas related to economic, social and cultural rights, beginning with issues
related to education and work, particularly in the context of new technologies and
the emerging digital economy.

4.3 Participation in Education and Employment

The ICESCR guarantees to all people, without discrimination, the right to education
and the right to work, including favourable working conditions.44 For older persons,
these two rights are closely related and can directly affect the extent and nature of

40Katz (2000), 148, in Kesby (2017).
41Minkler and Holstein (2008), 197.
42Biggs (2001).
43Baltes and Carstensen (1996).
44ICESCR, arts 6, 7 and 13.
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their participation in their communities, as well as their enjoyment of the full range
of other economic, social and cultural rights.

The causes and effects of ageismwill be discussed in more detail in Chap. 5, but it
is important to note here that ageism can have a significant impact on older persons’
experiences of work. Negative assumptions about older persons’ capabilities, pref-
erences, technological literacy, agility and relational styles can disadvantage older
persons across the full spectrum of work-related interactions: job advertisements,
recruitment processes and appointments; opportunities for on-the-job training, devel-
opment and promotion; recognition of achievements; and a range of other work-
related factors.45 Ageism also influences the opportunities for education outside the
workplace, where assumptions are sometimesmade about the kinds of education that
older persons wish to pursue, the motivation they have for enrolling, their learning
styles and preferences for teaching delivery.46 Older persons may face other barriers
to education based on the location of educational institutions, accessibility of physical
and online learning spaces, design of courses and cost.47

Ageism can therefore have a snowballing effect leading to a range of negative
human rights consequences. As explained, age discrimination can lead to redun-
dancy, but also makes it harder for older individuals to find new work, especially
where that requires further training or education. This can lead to poverty and other
vulnerabilities, placing a wide range of rights at risk, and further limiting the ability
of older persons to participate in the wider community. These problems are partic-
ularly acute in the context of the emerging digital economy, which is changing the
nature of work and the skills required of workers. This sectionwill explore the human
rights implications of education and employment for older persons, with a particular
focus on the impact of the digital economy and the need for a human rights-based
approach to law and policy in this area.

4.3.1 Education

One of the core rights protected in the ICESCR is the right to education.While article
13 of theCovenantmakes specific provision for primary and secondary school educa-
tion, it is premised on a broader understanding of education as being fundamental
to the ‘full development of the human personality and the sense of its dignity’ and
which strengthens ‘respect for human rights and fundamental freedoms’. By signing
the Covenant, states parties ‘agree that education shall enable all persons to partic-
ipate effectively in a free society, promote understanding, tolerance and friendship
among all nations and all racial, ethnic or religious groups, and further the activities
of the United Nations for the maintenance of peace.’48

45Thornton and Luker (2010).
46Kornfeld-Matte (2018), paras 76–78.
47Ibid.
48ICESCR, art 13.
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Education early in life has obvious implications for our human rights as we age,
because higher levels of education tend to lead to higher incomes, providing a more
stable platform for the enjoyment of human rights in retirement, as discussed in more
detail in Chap. 8. However, supporting people to take up educational opportunities in
older age is also an important means of advancing human rights. As well as being a
human right in itself, education and lifelong learning are important preconditions for
longer participation in the labour market, avoiding the negative human rights impacts
of unemployment discussed in Chaps. 5 and 8. Education also has immense potential
to promote social and intergenerational interaction and increasing inclusivity and
diversitywithin education is an important way of countering ageist stereotypeswhich
undermine the enjoyment of human rights.49

The importance of education and life-long learning for older persons has been
identified in the work of the Open-ended Working Group on Ageing, where discus-
sions and submissions have noted the various barriers which older persons can face
in accessing education.50 Where an older person experiences illness, disability or
poverty, this can interfere with the accessibility of educational services. Physical
barriers can exist if the location of education services is remote or if the older
person’s mobility is limited. Visual or hearing impairments can also limit older indi-
viduals’ ability to access educational services, particularly where these are delivered
via online platforms which do not adhere to accessibility standards. Ageist attitudes
among institutions can limit the opportunities and support available to older learners,
and institutions may lack qualified teachers to address the needs and preferences of
older learners.51 As will be explained in Chap. 5, ageism can also affect older persons
themselves, whomay take on stereotypical ideas of their capabilities and entitlements
when it comes to education and lifelong learning. This can lower their participation,
and consequently reduce demand and supply of educational opportunities for older
persons.52

Once again, a reflection on the work of international bodies in this area can shed
light on some of the considerations which need to be borne in mind when devising
laws and policies in support of older persons’ education. In 1982 the Vienna Plan
of Action recommended the need for ‘informal, community-based and recreation-
oriented programmes for the elderly in order to develop their sense of self-reliance
and the community’s sense of responsibility.’53 The idea of ‘recreation-oriented’
education programs is, however, outdated, and fails to appreciate that education for
older persons is not merely about keeping them ‘occupied’ or ‘entertained’.

Principle 16 of the UNPrinciples states that governments should provide access to
suitable educational programs and training.54 The Committee on Economic, Social

49Kornfeld-Matte (2016), para 14; Office of the High Commissioner for Human Rights (2012).
50Open-endedWorkingGroup onAgeing (2019a); Open-endedWorkingGroup onAgeing (2019b);
AGE Platform Europe et al. (2019).
51Open-ended Working Group on Ageing (2019b), paras 18–19.
52Ibid., para 19.
53VIPAA, Recommendation 47.
54UN Principles, Principle 16.
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and Cultural Rights elaborates that the right to education entails both the right of
older persons to benefit from educational programs as well as the right of younger
generations to benefit from older persons’ experience.55 The Madrid Plan of Action
recognises education as a ‘crucial basis for an active and fulfilling life’, in addition
to its importance in ensuring ‘the productivity of both individuals and nations.’56

These approaches to education for older persons reveal a key challenge, which
is itself influenced by the various narratives of ageing discussed in the previous
section. To support those older persons who wish to continue working, it is essential
that they are able to access affordable and appropriate education and training. This
is particularly relevant in the context of rapid changes in the labour market due to
the emergence of the digital economy (discussed in more detail below). However, it
should not be assumed that vocational training or professional development are the
only forms of education older persons wish to pursue, and care needs to be taken
not to develop educational policies which perpetuate the view that older persons’
activities are only of valuewhen theymake an economic contribution or are otherwise
‘productive’. Policies around education and lifelong learning for older persons need
to support those older persons who wish to continue working, while at the same time
avoiding entrenching expectations of longer working lives or undervaluing non-
economic or ‘unproductive’ activities.

The answer to addressing this challenge lies in a human rights-based approach,
and particularly in the principle of participation. An approach which is genuinely
guided by the principle of participation will take a broad understanding of the various
activities that older persons will engage in and why they are doing so, and for which
education and trainingmight be instrumental, aswell as appreciating the participatory
value of education itself. It will also demand that older persons be involved in the
design of policies and of educational opportunities to maximise their participation.

In terms of how educational programs should be designed for older persons,
Kornfeld-Matte has argued that consideration must be had for the specific needs and
interests of older persons and their different learning styles.57 However, she has also
stressed how crucial it is that a range of programs is offered which do not target
older persons exclusively, as this significantly limits the opportunities for social
and intergenerational interaction which education can offer. Education must not be
designed in a way which creates ‘social spaces of exclusion,’ but should instead be
developed in a way which maximises community integration, and the enjoyment
of the full range of human rights by older and younger generations alike.58 In this
way, the participatory benefits of education can be maximised for older persons, with
positive consequences for a wider range of human rights.

As will be discussed below in relation to the emerging digital economy, the expan-
sionof new technologies creates particular challenges for older persons andhighlights
the need for policies which support them to acquire competencies with digital and

55Committee on Economic, Social and Cultural Rights (1995), para 8.
56Madrid Plan of Action, paras 35–39.
57Kornfeld-Matte (2016), para 14.
58Ibid.
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other new technologies. New technologies offer enormous potential to benefit older
persons in terms of reducing marginalisation through enhanced communication and
mobility, improving health outcomes through new diagnostic technologies and treat-
ments, and improving care and physical environments through the use of assistive
technologies and robotics. However, these new technologies can have an alienating
effect where older persons are not provided with sufficient education, training and
support to enable effective adoption and use.59 They also present new risks relating to
privacy, autonomy and liberty, and potential for exploitation and abuse.60 It is there-
fore crucial that older persons understand these risks and are able to give informed
consent to the use of new technologies. Appropriate education is essential to ensure
that older persons can take advantage of the benefits of new technologies across a
range of areas.61

As noted above, a human rights-based approach demands that barriers are removed
which would prevent older persons from accessing educational services, and educa-
tional opportunities should be made available that fit their needs, capabilities, pref-
erences, and diverse identities.62 Technology offers great opportunities to expand
the availability of education to older persons, particularly those who live in remote
or regional areas or who have limited mobility. However, the effectiveness of
technology-based education and training depends on affordability and accessibility,
reliability of infrastructure, and inclusive design that supports users of all ages and
abilities. The Declaration adopted at the meeting of experts on the human rights of
older persons, held in Vienna in 2018, stated that:

The use of technologies, including in the field of education and lifelong learning, must be
geared towards enabling older persons to live autonomous and independent lives, fulfil their
aspirations, build their skills and capacities, develop their full human potential and sense of
dignity and self-worth and participate fully in society, and must not deprive older persons of
their liberty, exclude them from decision-making, or stigmatize and objectify them.63

To achieve this, and ensure that the right to education can be fulfilled for older
persons, it is essential that older persons participate in the design of policies and
educational opportunities. Regulation of new technologies (in education and other
fields) should support co-design and consultation in both development and deploy-
ment. Protections should also be in place to protect older persons’ privacy, dignity
and autonomy. Further human rights implications of new technologies are explored
below in relation to the emerging digital economy.

59Madrid Plan of Action, Political Declaration, para 38.
60Kornfeld-Matte (2017); Lewis et al. (2018).
61International Expert-Conference on the Human Rights of Older Persons (2018), p. 2; Open-ended
Working Group on Ageing (2019b), para 51.
62Vienna Declaration, 3.
63Ibid., 2.
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4.3.2 Employment and the Digital Economy

As noted above, the right to education for older persons has in the past been champi-
oned as a means of enabling older persons to continue in the workforce. While it is
problematic to limit educational participation to this context for the reasons outlined
above, vocational education and training are essential components of fulfilling both
the right to education and the right to work for older persons. Ageism in the provision
of education and training is a key barrier to older persons’ ability to secure new jobs or
to advance in their careers, compounding the negative impact of ageism in the work-
place more broadly (discussed in more detail in the next chapter). These impacts can
be seen clearly in the context of the emerging digital economy, in which traditional
jobs and ways of working are giving way to new, often technology-based, profes-
sions, business models and working relationships.64 This transformation presents
challenges for older workers, who are often assumed to be ‘too old’ to adapt to new
processes or to contribute value to new industries. To fulfil the right to work for older
persons, laws and policies relating to the digital economy must combat these ageist
attitudes and support older workers where it is necessary to transition to new modes
of work.

As discussed in Chap. 5, many older persons have reported experiencing ageist
attitudes in the workplace where it is assumed that they are resistant to innovation
or unable to adapt to new technologies.65 A report commissioned by the Australian
Human Rights Commission, for example, found that older persons were commonly
thought to display ‘stale thinking’, where they were considered unable to contribute
‘fresh’ ideas. This research also found a prevalent belief that ‘olderworkers…simply
knew less about technology than their younger peers.’66 Another Australian study
found evidence of a belief on the part of employers that they would get better value
for money training younger employees rather than investing in developing the skills
of their older workers.67 These sorts of attitudes perpetuate the devaluing of older
workers’ skills and experience. Thornton and Luker have linked ageism to the post-
modern, neoliberal context in which the digital economy has emerged. They argue
that this incorrectly privileges younger, more flexible workers at the expense of older
workers.68

In fact, other data reveal that older workers are equally able to contribute to
emerging industries and professions. The assumptions about older workers’ inability
to adapt to technological innovates are unfounded, and many are successfully able to
learn new skills andworkwithin new businessmodels.69 Further, older workers bring

64World Economic Forum (2016).
65Thornton and Luker (2010), 141.
66Australian Human Rights Commission (2016), 47.
67The Benevolent Society (2017), 19.
68Thornton and Luker (2010), 143.
69Bersin and Chamorro-Premuzic (2019).
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other experiences and abilities to the workplace which make a valuable contribution,
even in new industries.70

One of the facets of the digital economy which can impact on older workers is
the changing nature of work practices. In many sectors, work is transitioning away
from traditional 9–5, permanent positions and towards more short-term, casual or
freelance work. This is often referred to as the ‘gig economy’, and it raises a number
of concerns more broadly relating to labour rights such as wage rates and overtime,
leave entitlements, insurance, contributions to pension funds, collective bargaining
and dispute resolution processes.71 In many cases, employers seek to classify staff
as ‘independent contractors’ rather than ‘employees’ in order to avoid the usual
obligations which would exist in an employer-employee relationship.72

While the human rights implications of the gig economy are numerous and require
appropriate regulatory responses, they have the potential to impact on older persons in
particular ways. As noted above, ageist attitudesmay create barriers for older persons
obtaining work in these industries. While the flexibility of this work may appeal to
some older persons, the lack of legally protected rights and entitlements may have
a negative impact on older workers with family responsibilities or greater financial
commitments, and therefore may operate as a form of indirect discrimination against
older persons.

Ageist assumptions about older workers’ capacity to adapt to the digital economy
represent discrimination which needs to be addressed within legislative frameworks.
However, as Thornton and Luker have argued, the emergence of the digital economy
is paralleled by economic changes which challenge the effectiveness of current
models of anti-discrimination law. In the aftermath of the global economic crisis
‘restructuring and downsizing have become everyday occurrences, which mean
that a respondent is invariably going to be able to rationalise its actions, including
dismissal.’73 This creates a situation of competing rationalities, where the priority
given to productivity, consumerism and growth in the neo-liberal employment land-
scape maymean that arguments based around profitability, transformation and work-
force renewal receive the benefit of assumed truth and are given relatively more
weight than claims based on individual workers’ rights. Thornton and Luker argue
that anti-discrimination legislation itself has limited effectiveness because it too is
predicated on out-dated ideas of the modernist, linear career path and has failed to
keep pace with the newer, post-modern work ethic.74

Laws and policies need to adapt to the digital economy to guarantee older persons’
employment rights. Policies are required to combat ageist assumptions about older
workers’ capabilities in relation to new technologies. As will be explained in the

70Baum (2018); Thornton and Luker (2010), 151.
71Business and Human Rights Resource Centre (2019a).
72Business andHumanRights ResourceCentre (2019b);DynamexOperationsWest, Inc. v. Superior
Court of Los Angeles County, No. S222732 (Supreme Court of California 30 April 2018); Aslam
et al. v Uber, No. 2202550/2015 (Employment Tribunals 28 October 2016); Frias (2018).
73Thornton and Luker (2010), 151.
74Ibid., 167.
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next chapter, ageist attitudes are socially and culturally constructed and will take
time to shift. In the meantime, law reforms which encourage or mandate affirma-
tive action strategies may be beneficial to support older workers. Within the gig
economy, stronger regulation is required to ensure that all workers—young and
old—are protected from exploitation and afforded basic employee entitlements.

In relation to anti-discrimination laws in particular, reforms may be required to
ensure that forms of discrimination that are currently obscured within the digital
economy can be identified and redressed. In a context where transformation of the
workforce is largely an assumed and unchallenged good outcome, greater protections
are required to ensure that older workers’ rights are protected against discrimination
in favour of younger workers who are perceived to be more flexible, technically
proficient or able to work for a longer period of time. As explained in Chaps. 1 and
3, access to justice is a key pillar of a human rights-based approach, thus ensuring
that anti-discrimination laws are still fit for purpose in the age of the digital economy
ought to be a priority of the law reform agenda.

4.4 Social and Cultural Participation

A fundamental aspect of ensuring the economic, social and cultural rights of older
persons and respecting their dignity and autonomy is advancing their ability to partic-
ipate in the social and cultural life of their community. There are individual and
collective aspects to this. Individuals must be able to pursue cultural, recreational
and other pursuits of their own choosing, but must also be supported to enjoy activi-
ties in conjunction with others. Not only is social and cultural participation a human
right, it also brings numerous benefits associated with inclusion and engagement,
and avoids the negative impacts which can flow from social isolation.

For older persons who are members of cultural, ethnic or religious minorities,
the right to participate in and pass on cultural, spiritual or linguistic practices must
be safeguarded,75 and the harm caused when this participation is impeded must
be recognised. Related to this is the need for culturally appropriate services and
programs for older persons who are members of particular cultural or ethnic groups,
which demands co-design or at least meaningful participation of older persons in
developing and evaluating such programs and services.76

The Madrid Plan of Action recognises the need for holistic approaches which
draw on the interconnectedness of specific human rights with principles of dignity,
participation and respect for cultural and religious traditions. The commentary to the
Plan of Action states that:

Implementation (of the Plan of Action) … requires, inter alia, a political, economic, ethical
and spiritual vision for social development of older persons based on human dignity, human

75International Covenant on Civil and Political Rights (1966), art 27 (‘ICCPR’).
76See, for example: AustralianDepartment ofHealth (2017); Cain (2007); AustralianHumanRights
Commission (2019).
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rights, equality, respect, peace, democracy, mutual responsibility and cooperation and full
respect for the various religious and ethical values and cultural backgrounds of people.77

This section explores a number of more specific elements of social and cultural
participation to highlight key priorities for a human rights-based approach to elder
law.

4.4.1 Social Inclusion

As a starting point, older persons are entitled to social interaction on an equal basis
with all other members of society. Social interaction is important for older persons’
physical and mental well-being, allows them to express their individual identities,
and helps to build strong and cohesive communities.78 Unfortunately, older persons
can often experience social exclusion, as a consequence of any number of financial,
physical, social and structural factors.79 Often it is a result of ageism, which leads
to a devaluing of older persons’ contributions to social activities and society more
generally, and limits their opportunities to participate.80 While there is no settled
definition of social exclusion, a working definition proposed by Walsh et al. (based
on the work of Levitas et al.), indicates its multidimensional nature and the potential
to impact on a range of human rights:

Social exclusion of older persons is a complex process that involves the lack or denial of
resources, rights, goods and services as people age, and the inability to participate in the
normal relationships and activities, available to the majority of people across the varied and
multiple domains of society. It affects both the quality of life of older individuals and the
equity and cohesion of an ageing society as a whole.81

Social exclusion is a key risk factor for elder abuse (discussed in Chap. 7),
with research demonstrating that many older people who experience abuse lack
social connection and interaction, often resulting in isolation.82 A number of factors
contribute to this. When older persons are isolated and lack interaction with the
broader community, abuse may go unnoticed and the older person may have fewer
opportunities to report their experiences. At a deeper level, social exclusion is closely
connected to the systemic ageism which is at the root of elder abuse. In an ageist
society older people are made invisible, their views are overlooked and their contri-
butions devalued, and these same attitudes and behaviours create fertile ground for
elder abuse. At the same time, social exclusion of older persons limits our potential
to combat ageism through intergenerational interaction, which can help to embed
respect for older persons’ dignity and worth.

77Madrid Plan of Action, Paragraph 115.
78Barbosa Neves et al. (2019).
79Nicholson (2012); Ellwardt et al. (2015).
80Kornfeld-Matte (2018), para 25.
81Walsh et al. (2017), 83, adapted from Levitas et al. (2007).
82Dow and Johnson (2012).
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There are numerous negative human rights implications associated with social
exclusion. Kornfeld-Matte has recently explored the relationship between human
rights and social exclusion and highlighted the close connection between social
exclusion and the rights to an adequate standard of living, the right to work, and the
right to the highest attainable standard of health. She articulates how social exclusion
can flow from violations of other rights, including rights to housing and work. For
instance, older persons who lack financial resources due to breaches of their right to
work may find themselves forced to move to cheaper accommodation outside their
communities, leading to isolation.83 This in turn compounds interferences with their
right to an adequate standard of living, which encompasses the social and family
dimensions of the right to housing, and the right to health, including mental health.84

As a result of these relationships between social exclusion and negative human
rights impacts, Kornfeld-Matte and others have argued that older persons have a right
to independent living and social inclusion. As Kornfeld-Matte defines it, inclusion
as part of the right to independent living requires equal access to all services that are
offered to society generally, with necessary support to enable older persons to fully
participate in all spheres of social life, including intergenerational activities. ‘Those
services encompass transport, health care, public spaces and buildings, shopping,
volunteering, leisure, events of a political nature, sports, technology and any other
activity in which the older person wishes to participate.’85

Along similar lines, Brownlee has argued that the importance of social inclusion
ought to be recognised in the form of a dedicated human right to be protected from
social deprivation. For Brownlee, social deprivation is not merely associated with
poverty, but is ‘a persisting lack of minimally adequate opportunities for decent or
supportive human contact including interpersonal interaction, associative inclusion,
and interdependent care.’86 A right to inclusion, or a right to be protected from social
deprivation, would recognise the multiple ways in which inclusion contributes to the
well-being of older persons and supports their full enjoyment of human rights.

To date, a human right along these lines has not been recognised in any multilat-
eral human rights treaty. However, as noted above, the Inter-American Convention
specifically recognises that: ‘Older persons have the right to active, productive, full,
and effective participation in the family, community, and society with a view to their
integration. States Parties shall adopt measures to enable older persons to participate
actively and productively in their community and to develop their capacities and
potentialities.’87

To facilitate social integration, article 8 of the Inter-American Convention further
outlines a number of actions which states are expected to take. These are to:

83Kornfeld-Matte (2018).
84Committee on Economic, Social and Cultural Rights (1991); Committee on Economic, Social
and Cultural Rights (2000).
85Kornfeld-Matte (2018), para 70.
86Brownlee (2013).
87IACROP, art 8.
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i. create and strengthen mechanisms for the participation and social inclusion of
older persons in an environment of equality that serves to eradicate the prejudices
and stereotypes that prevent them from fully enjoying those rights;

ii. promote the participation of older persons in intergenerational activities to
strengthen solidarity and mutual support as key components of social devel-
opment; and

iii. ensure that facilities and community services for the general population are
available to older persons on an equal basis and that they take account of their
needs.

While the Inter-American Convention is obviously only legally binding on the
small number of states that have signed on to its obligatory framework, it provides
a useful and appropriate template for how social and cultural participation should
be approached within a human rights-based approach to elder law. Key elements
include removing barriers to older persons’ social inclusion by combatting ageism
and promoting intergenerational activities which enhance interaction. States must
also address discrimination, including indirect discrimination, and ensure that all
social and other services are equally accessible to older persons. These steps are
necessary to ensure that older persons are meaningfully able to participate in society,
and thereby reap the many benefits that this can bring.

4.4.2 Age-Friendly Urban Design

Social participation and inclusion are also affected by physical factors, including the
design of cities and other urban spaces. Physical design of public and private spaces,
accessibility and affordability of transportation, and availability of spaces, programs
and services for social interaction can all contribute to the ease with which older
persons can take part in the social and cultural life of their communities.88 Archi-
tectural and landscape design and planning of urban spaces can have a significant
impact on older persons’ ability to interact with their communities on an equal basis
with other people. While it should not be assumed that older persons will experience
disability, as people age they are more likely to have difficulty with mobility or expe-
rience other impairments which make it difficult to access, for example, buildings or
public spaces with steps or inaccessible footpaths.

Accessibility and affordability of transportation are also relevant factors for older
persons’ social participation, as is the availability of information about public trans-
port timetables and fares, and the ease of operation of ticketing systems. The impor-
tance of accessible transportation becomes all the more significant if older persons
are required to relocate away from home, either because of increased care needs or
economic changes which force them to move to more affordable accommodation.
In her report on human rights and social exclusion, the UN Independent Expert paid
particular attention to the impact of gentrification of urban neighbourhoods on older

88Tinker and Ginn (2016); Kornfeld-Matte (2016), para 76.
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persons. Through the process of gentrification, older persons may be priced out of
neighbourhoods as rents increase, dislocating them and increasing social exclusion,
as noted above. For those who can afford to stay, gentrification may lead to the
closure or privatisation of community facilities as economic priorities and market
interests often take precedence over social goods and the interests of long-term resi-
dents. Entrenched ageist attitudes can also mean that older persons are not included
in consultation and planning discussions, and their interests can be easily overlooked.
Consequently, as neighbourhoods gentrify older residents can lose opportunities to
participate in the community, exacerbating the fragmentation that occurs through the
urban renewal process.89

To avoid these problems and protect older persons’ rights to social inclusion and
participation, city plans and associated regulations must ensure that older persons’
interests are adequately taken into account. This can be achieved through a combi-
nation of meaningful consultation and implementation of age-friendly design princi-
ples. The WHO has identified the importance of age-friendly urban design for facil-
itating good health in older age, as part of its ‘active ageing’ approach, discussed
above.90 Such design is guided by the objective of ‘optimizing opportunities for
health, participation and security in order to enhance quality of life as people age.’91

Key to this is recognising that older persons are not a homogenous group, and that
cities and urban spaces need to be flexible to their abilities, resources, choices, inter-
ests and needs. Urban planning regulations need to facilitate this flexibility, but must
ultimately guarantee that older persons are equally able to access andparticipate in the
life of their city or neighbourhood, and benefit equally from the process of gentrifica-
tion or urban renewal.92 To achieve this it is essential to mainstream any consultation
with older persons into the planning process and provide adequate opportunities for
both consultation and review of decisions.

Age-friendly design helps to facilitate older persons’ social interaction, but as a
consequence it benefits entire communities. This is the key objective behind the “8
80 Cities” initiative, which seeks to encourage the design of ‘safe and happy’ cities
that cater to people of all ages and improve the quality of life of whole communities.
Its central principle is that if cities are designed to cater for eight-year olds as well
as eighty-year olds then they will be more vibrant, healthy and equitable cities for
all.93

89Kornfeld-Matte (2018), paras 75–80.
90World Health Organization (2007).
91Ibid., 1.
92Kornfeld-Matte (2018), para 75.
938 80 Cities (n.d.).
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4.4.3 Cultural Participation and Cultural Safety

In addition to requiring that older persons be protected from social exclusion, a human
rights-based approach also demands that specific forms of cultural participation be
safeguarded. Article 15 of the ICESCR guarantees to all persons the right to take part
in cultural life. Further, article 27 of the ICCPR recognises the right of all personswho
are members of religious, ethnic and linguistic minorities ‘in community with other
members of their group, to enjoy their own culture, to profess and practise their own
religion, or to use their own language.’ This is also reflected in the Inter-American
Convention at article 21, which provides that:

Older persons have the right to their cultural identity, to participate in the cultural and
artistic life of the community, to enjoy the benefits of scientific and technological progress
and those resulting from cultural diversity, and to share their knowledge and experience with
other generations in any of the contexts in which they participate.

Laws and policies which affect older persons must therefore work to support,
rather than hinder, their ongoing participation in cultural and religious community
to which they belong.

This right can be particularly difficult to guarantee in aged care settings, where
people from minority backgrounds may have limited choices and culturally-specific
facilities may be unavailable.94 The right to cultural participation can be assisted
through the provision of culturally-safe aged care. Cultural safety originated in the
health professions, and has been defined by the Nursing Council of New Zealand as:

The effective nursing practice of a person or family from another culture, and is determined
by that person or family. Culture includes, but is not restricted to, age or generation; gender;
sexual orientation; occupation and socioeconomic status; ethnic origin or migrant experi-
ence; religious or spiritual belief; and disability…. Unsafe cultural practice comprises any
action which diminishes, demeans or disempowers the cultural identity and well-being of
an individual.95

Cultural safety is closely linked to cultural participation as it is understood within
a human rights framework because it ensures that opportunities for participation are
not blocked by culturally inappropriate practices. It also requires participation as
part of its implementation, to ensure that culturally safe practices and policies are
developed with the consultation of the cultural community. A further alignment with
human rights is that, as Ahmad puts it, cultural safety: ‘repositions the care recipient
from a passive individual to an influential partner who has both the power and the
responsibility to determinewhether the care experience has been positive.’96 Cultural
safety not only helps to ensure that the individual older person is able to participate
in cultural or religious practices, but it is also ‘rooted in the fundamental “human
rights of respect, dignity, empowerment, safety, and autonomy”’97 and therefore helps

94Ahmad (2018); Khan and Ahmad (2014).
95Nursing Council of New Zealand (2011), 7 in Ahmad (2018), 26.
96Ahmad (2018), 26.
97Phiri et al. (2010), p. 107 cited in in Ahmad (2018), 27.
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to achieve exactly the kind of paradigm shift envisioned by a human rights-based
approach to elder law.

4.4.4 Leisure

Afinal component of social and cultural participation that should be facilitatedwithin
a human rights-based approach is the right to leisure. This right is found in the
ICESCR, which includes leisure as part of the right to satisfactory conditions of
work in article 7. States must ensure that all people are entitled to: ‘rest, leisure and
reasonable limitation of working hours and periodic holidays with pay, as well as
remuneration for public holidays.’98 In this sense, the right to leisure is often thought
of as a counter-point to the right to work, but it should be understood as more than
just the ‘right to not-work’, especially in the context of older persons who may be
retired or semi-retired.99 Karev and Doron have argued instead that there should be
a broader understanding of the right to leisure which encompasses the qualitative
nature of leisure, and that this is a more meaningful construction for older persons
in particular.

Karev and Doron defined three distinct conceptual aspects to leisure. These
include a ‘negative-temporal’ aspect, where leisure is essentially the absence of
work or other obligation (the sense conveyed by article 7 of the ICESCR), and a
‘positive-active’ dimension, where leisure is defined by the activity which the indi-
vidual engages in.100 This sort of positive formulation can be found in other inter-
national rights instruments. For instance, the Convention on the Rights of Persons
with Disabilities provides that, ‘with a view to enabling persons with disabilities
to participate on an equal basis with others in recreational, leisure, and sporting
activities, State Parties shall take appropriate measures … [t]o ensure that persons
with disabilities have access to services from those involved in the organization of
recreational, tourism, leisure, and sporting activities.’101

The Inter-American Convention provides a similar protection for older persons:

Older persons are entitled to recreation, physical activity, leisure, and sports.

States Parties shall promote the development of recreational services and programs, including
tourism, as well as leisure and sports activities, taking into account the interests and needs of
older persons, particularly those receiving long-term care, in order to improve their health and
quality of life in all respects and to promote their self-fulfilment, independence, autonomy,
and inclusion in the community.102

98ICESCR, art 7(d).
99Karev and Doron (2017).
100Ibid., 278.
101Convention on the Rights of Persons with Disabilities (2006), art 30(5).
102IACROP, art 22.
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The Chicago Declaration, which puts forward a proposed text for a new inter-
national treaty on the rights of older persons, also lists the right to leisure among
other participation rights.103 These positive-active formulations go beyond simply
limiting permissible working hours, and focus on the right to partake in activities of
the individual’s choosing.

However, Karev and Doron’s third dimension is most relevant to older persons
because it focuses on the quality of the activity and seeks to identify the intrinsic
nature of leisure. In their words: ‘leisure is a choice made out of a sense of freedom
and internalmotivation… there ismore to “leisure” than simply time offwork or time
free from obligation. Recognition of this sophisticated qualitative aspect of leisure is
essential to the discussion at hand, as it dismisses the idea that retirement is leisure
by default.’104

In terms of what governments must do to safeguard older persons’ right to leisure,
Karev and Doron stress that it goes beyond simply ensuring sufficient financial
resources so that people are free not to work. As they say, ‘pensions alone cannot
guarantee that the right to leisure is protected’105 and some of the strategies discussed
above to protect social inclusion and participation more broadly are also necessary
to help facilitate meaningful leisure for older persons. Karev and Doron propose a
definition of the right to leisure which fleshes out the content of these obligations.
They say that,

As part of their right to leisure older persons have the right

(a) to retire—fully or partially—from work;

(b) to engage and participate in social, cultural, economic, recreation, and sports activities;
and

(c) to choose and exercise individual and meaningful free time according to their
preferences and beliefs.106

Like all forms of social participation, there are broader societal benefits to be
gained from safeguarding the right to leisure for older persons. Certain leisure activi-
ties in particular (Karev andDoron give the examples of surfing or competitive sports)
can challenge the dominant ageist discourses about older persons and ageing.107 This
can help to break down the ageist stereotypes which otherwise hinder older persons’
participation in the social and cultural life of their communities, and which can lead
to multiple other human rights violations.

103Chicago Declaration on the Rights of Older Persons (2014). Adopted at the International Elder
Law and Policy Conference, John Marshall Law School, Chicago (11 July 2014), art 2(r).
104Karev and Doron (2017), 279.
105Ibid., 289.
106Ibid., 291–292.
107Ibid., 291; Dionigi (2006); Wheaton (2017).
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4.5 Conclusion

Protection and fulfilment of economic, social and cultural rights is a cornerstone of
ensuring a human rights-based approach to elder law. Rights to an adequate standard
of living including adequate housing and nutrition, the highest attainable standard of
health, fair working conditions, social security and participation in social and cultural
life are crucial to ensuring that older persons can enjoy lives of dignity and agency
equally with other members of society.

Participation is a key guiding principle for delivering these rights. Practically
speaking, it should inform the design of all law and policy by facilitating meaningful
consultation and co-design in partnership with older people. In this way, laws and
policies can best take account of older persons’ needs, interests and experiences,
helping to improve human rights outcomes. Participation also has a substantive
dimension in terms of fulfilling economic, social and cultural rights. In addition
to explicit rights to cultural participation and social inclusion, economic, social and
cultural rights are all oriented towards enhancing older persons’ interactionwith their
communities by removing barriers related to income, health, geography or education.
Participation can therefore act as an overarching concept which gives content and
meaning to specific economic, social and cultural rights. It demands that the determi-
nants of participation be provided in relation to specific rights, for example through
the provision of social security and through age-friendly design principles. A broad
understanding of participation is required which goes beyond merely involvement
in the workforce and encompasses participation in all aspects of society. It must
respect older persons’ choices as to the degree and nature of participation they wish
to engage in. This facilitates a greater respect for older persons’ varied contributions,
regardless of their perceived ‘productivity’.

This chapter has explored a number of dimensions of participation in relation to
economic, social and cultural rights. The following chapters will look in more detail
at particular legal areas which impact not only on economic, social and cultural
rights but also on civil and political rights. The analysis will identify legal and policy
mechanisms which can hinder or promote participation and equal respect for the
dignity and autonomy of all older persons.
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Chapter 5
Ageism and Equality

Ageism is a significant barrier to older persons’ enjoyment of their human rights.
Ageism is socially constructed and flows from various, usually negative, assumptions
about older persons’ abilities, preferences, opinions, vulnerabilities and needs. Even
where these attitudes are relatively benign, they can nevertheless result in discrimi-
nation and can lead to both direct and indirect human rights violations. At its worst,
ageism can lead to elder abuse and be internalised by older individuals themselves,
making them less likely to report human rights violations when they occur. Ageist
assumptions about older people filter down into the way law and policy are framed,
preventing a meaningful implementation of a human rights-based approach to elder
law. While many jurisdictions have made age-based discrimination unlawful, an
effective response to ageism requires a much broader engagement with the social
and cultural factors which drive it, and a detailed analysis of elder law to identify its
effects in their various forms.

5.1 Introduction

Discrimination against older persons—ageism—is a fundamental cause of many of
the human rights violations and restrictions which older persons experience. Ageism
flows from the various, usually negative, assumptions that are regularly made about
older persons’ abilities, preferences, opinions, vulnerabilities and needs. Sometimes
these are subtle and relatively benign, but they can nevertheless result in discrimina-
tion and even elder abuse. The assumptions and judgments inherent in ageism have
led to the creation of laws and practices which both engender and perpetuate human
rights concerns and, as such, it is a problem which cuts across the range of elder law
issues addressed in this book.

Ageism represents a major barrier to the implementation of an effective human
rights-based approach to elder law. Thinking about the framework developed in
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Chap. 3, we can see how pervasive the human rights impacts of ageism can be. Age-
discrimination, like all forms of discrimination, is fundamentally inconsistent with
the core human rights values of equality, universality, dignity and autonomy because
it is based on assumptions which devalue older individuals and diminish their agency
and opportunities. Depending on how it manifests, ageism can amount to a violation
of specific human rights recognised by law, including the right to freedom from
discrimination and equality before the law, the right to work, to choose a place of
residence and to social and cultural participation. To effectively combat ageism, laws
and policies must be guided by human rights principles of non-discrimination and
participation—the voice of older persons must be included in the development and
implementation of laws and policies in order to genuinely understand and begin to
address the repercussions of ageism. There must also be an increased focus on access
to justice in order to be able to remedy the negative outcomes for those whose rights
have been affected by ageist behaviours, laws, policies and/or systems.

Ageism has personal, social and structural dimensions. As individuals we acquire
attitudes and beliefs about older people that can settle as stereotypes. These stereo-
types are often caused or reinforced by social and cultural norms about age and
ageing, as well as by how older persons are portrayed in the media and popular
culture. Even where individual attitudes towards older persons may be enlight-
ened, long-term ageist assumptions have infiltrated laws and systems such that many
aspects of elder law still display and perpetuate structural ageism. Further, as ageism
is socially constructed, people are often not conscious of it, and come to accept
‘casual’ ageism as commonplace and unproblematic. When we are attuned to it,
however, we can see it in all dimensions of our society. It is present in our physical
environment, for instance in the design of transportation, housing and urban spaces,
and in our economies, where older people are frequently discriminated against in
relation to employment, insurance and other financial services. It also plagues the
cultural and social aspects of our communities, where older people’s participation
and contribution is often undervalued, blocked or measured in fiscal terms only.

Ageism operates in society to make acceptable treatment of older people that
would not be tolerated for younger generations. Expectations are lowered about
what it means to live a ‘full life’ as people age, particularly for those in the ‘old, old’
category, and this results in allowances being made for poorer treatment, restricted
opportunities and socialmarginalisation. Instead of recognising these as human rights
concerns, we view them as inevitable consequences of ageing, and as an acceptable
trade-off for the security and care that we assume older people require. Further, these
sorts of ideas about ageing become internalised, so that older people themselves can
come to believe or at least tolerate more limited, and limiting, views about their
capabilities and entitlements. This can mean that older persons are less likely to
report elder abuse or other human rights violations when they occur because they are
more willing to accept such treatment as being ‘a part of life’.1

Ageism, evenwhen seemingly innocent or incidental, can come to have significant
ramifications for how we approach the economic and social challenges associated

1Applewhite (2016), in Lagacé et al. (2012), 337.
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with the ageing population. Generalisations or assumptions about older people filter
down into the way we frame policy. Consequently, ageism operates not only to limit
older people’s enjoyment of their individual human rights, but also as a barrier to the
sort of paradigm shift towards a rights-based approach that is needed in elder law
(and was introduced in Chaps. 1 and 3).

The implications of ageism for human rights are profound. Given its pervasive
and variable forms, ageism impacts the enjoyment of human rights in numerous
interrelated and often self-perpetuating ways. In its most egregious form, ageism
leads to elder abuse. This is because ageism causes us to strip away the humanity
and dignity of older people, casting them as ‘the other’ and opening the way for
them to be victimised, exploited and abused.2 This othering allows for older people
to become objects within the various legal, health, housing and other social systems,
which undermines their agency and devalues their contributions.3

In terms of the specific human rights guaranteed under law, detailed in Chap. 2,
ageism leads to both direct and indirect human rights violations. Age-based discrim-
ination is a direct violation of the right to equality before the law and to equal enjoy-
ment of other rights.4 Indirectly, ageism also leads to violations of a range of other
rights by limiting older persons’ freedoms with respect to employment, accommo-
dation, health and financial services, and participation in political, social and cultural
life, as explained in Chap. 4. It undermines older persons’ options and quality of life
by assuming that they do not want or need the same richness of life that ‘younger
people’ enjoy.

Both the Human Rights Committee, which monitors the International Covenant
on Civil and Political Rights (ICCPR) and the Committee on Economic, Social and
Cultural Rights, which monitors the International Covenant on Economic, Social
and Cultural Rights (ICESCR), have stressed the need for governments to address
both formal and substantive discrimination.5 They note that even implicit discrim-
ination can have damaging impacts on the enjoyment of the full range of human
rights, and explain that governments may need to take positive action to address
the effects of discrimination and disadvantage. However, even in implementing such
corrective measures, we must be cautious that ageist stereotypes do not lead us to
presume an automatic connection between age and vulnerability requiring protec-
tion—a truly effective human rights-based approach must instead foreground the
dignity and autonomy of older individuals.

As noted in the previous chapters, specific protections of older persons’ human
rights are uncommon in international and domestic laws. In many places, anti-
discrimination legislation is the pinnacle of legal protections for older persons.6

However, often discrimination is only unlawful in certain contexts, for example,

2Sethi et al. (2011); Pillemer et al. (2016), S200.
3See Footnote 1.
4International Covenant on Civil and Political Rights (1966), arts 2, 26 (‘ICCPR’).
5Human Rights Committee (1989), para 10; Committee on Economic, Social and Cultural Rights
(2009), para 8.
6Mégret (2010), 6.
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in relation to employment or delivery of public services. Further, despite the exis-
tence of relevant laws, age-discrimination still occurs, even in areas where it has been
expressly outlawed. This raises questions about the effectiveness of complaints-based
anti-discrimination models to address ageism and its human rights implications.7

Further, ‘hidden ageism’ remains pervasive. It is inherent in society’s atti-
tudes, behaviours and cultural norms, and has become built into laws and policies.
Addressing ageism is therefore key to improving elder law and giving effect to a
human rights-based approach. Simultaneously, a greater emphasis on the human
rights of older persons may start to challenge many of our assumptions about older
persons and what it is to age, and thus contribute to undoing long held ageist
stereotypes.

Ultimately, as Mégret has explained, ‘[a]lthough the right to equality is a distinct
right, the problem of discrimination against the aged is also a much broader concep-
tual and social problem that deserves to be analyzed from multiple angles.’8 This
chapter contributes to such an analysis by exploring the causes and effects of ageism
through a human rights lens. Given that ageism cuts across all areas of elder law,
the discussion here connects with the analysis presented in the other chapters. This
was seen in the previous chapter, where it was explained that ageism operates as
a significant barrier to older persons’ participation in economic, social and cultural
rights. This chapter goes further, however, to analyse the ways in which a human
rights-based approach might help address ageism and lead to greater equality for
older persons. It also foreshadows the need for wider engagement with the social
and cultural drivers of ageism.

5.2 Definition of Ageism

The first use of the term ‘ageism’ is attributed to Robert Butler, a psychiatrist and
researcher, who wrote extensively on the phenomenon. Butler used the term in an
interview with the Washington Post in 1968 to explain the community resistance
he had observed to a public housing project in Chevy Chase, Maryland, which
would provide low-cost housing to poor older people in the Washington DC area.9

Speaking of that experience and others subsequent, Butler explained that, ‘I saw
ageismmanifested in awide range of phenomena, on both individual and institutional
levels—stereotypes and myths, outright disdain and dislike, simple subtle avoidance
of contact, and discriminatory practices in housing, employment, and services of
all kinds.’10 In his words, ‘[a]geism can be seen as a systematic stereotyping of and

7Kornfeld-Matte (2016), para 12.
8Mégret (2010), 14.
9Bernstein (1969).
10Butler (1989), 139.
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discrimination against people because they are old, just as racism and sexism accom-
plish this with skin color and gender. Old people are categorized as senile, rigid in
thought and manner, old-fashioned in morality and skills.’11

Ageist stereotypes typically focus on older persons’ physical and cognitive abili-
ties.12 In reviewing scholarly literature on different manifestations of ageism, Lagacé
et al. identified ageism in depictions of older persons as incapable and childlike,13

weak and unhappy,14 depressed,15 and self-centred.16 These assumptions about older
persons’ capabilities and vulnerabilities are translated into discourse and behaviours,
including laws, regulations and policies, which marginalise and stigmatise older
persons, deny their agency and undervalue their contributions.17

Butler identified three separate, though related, dimensions of ageism. First are
‘prejudicial attitudes toward the aged, toward old age, and toward the aging process,
including attitudes held by the elderly themselves.’ The second aspect is discrimina-
tory behaviour against older persons in various fields, but especially in employment.
Third, institutional policies and systems which, ‘often without malice, perpetuate
stereotypic beliefs about the elderly, reduce their opportunities for a satisfactory life
and undermine their personal dignity.’18 Significantly, Butler noted that these atti-
tudes, behaviours and institutional norms are interrelated and mutually reinforcing.
‘All three have contributed to the transformation of aging from a natural process into a
social problem inwhich the elderly individual bears the detrimental consequences.’19

As alluded to above, ageist attitudes are not always explicitly negative—they can
also manifest in feelings of sympathy, respect and protectiveness.20 However, these
views are still grounded in stereotypical notions of older persons’ capabilities and
vulnerabilities. As Harpur explains, they can operate so that ‘ageists erroneously
believe they are protecting the human rights of the old rather than denying rights.’21

Whatever the motivations, ageism is fundamentally at odds with a human rights-
based approach to elder law. Therefore, to address it successfully, we must first
understand more about its origins, changeable nature and effects.

11Ibid., quoting Butler (1969a).
12Lagacé et al. (2012), 336.
13Levy et al. (2000), in Lagacé et al. (2012), 336.
14Montepare and Zebrowitz-McArthur (1988), in Lagacé et al. (2012), 336.
15Palmore (1999), in Lagacé et al. (2012), 336.
16Hummert et al. (1994), in Lagacé et al. (2012), 336.
17Lagacé et al. (2012), 336; Butler (1969a, b); Palmore (2001).
18Butler (1980).
19Ibid., 8; see also Iversen et al. (2009), who identify cognitive, emotional and behavioural
dimensions of ageism.
20Harpur (2015), 1055.
21Ibid.
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5.3 Drivers of Ageism

Butler’s three dimensions of ageism demonstrate that it is a socially constructed
phenomenon, stemming from long-held cultural norms and reinforced by behaviours
and practices. In his early work, Butler identified that ageism ‘reflects a deep seated
uneasiness on the part of the young and middle-aged—a personal revulsion to and
distaste for growing old, disease, disability; and fear of powerlessness, ‘uselessness,’
and death.’22 It is a response to culturally-ingrained fears of frailty and death, and a
tendency to associate youthwith beauty, strength and independence.23 This translates
into a privileging of youth (sometimes called ‘youthism’) and a ‘desire to expel the
aged “other”.’24

These cultural norms and associated attitudes towards older persons have links
to a traditional ‘medicalisation’ of age and perspectives within the medical field in
the twentieth century have contributed to a structural ageism which persists today.25

Butler recounted the ageism that he observed in medical school in the 1960s, noting
that ‘on the whole, physicians do not invest the same amount of time in dealing
with elderly patients as they do in their younger counterparts. Doctors question why
they should even bother treating certain problems of the aged; after all, the patients
are old. Is it worth treating them? Their problems are irreversible, unexciting, and
unprofitable.’26

Kesby has explained that this medicalisation has continued as one of the dominant
narratives of ageing seen in representations in themainstreammedia, government and
intergovernmental reports and policies, and even in scholarly literature. She refers to
this as the ‘narrative of decline, dependency and pathology,’ which foregrounds the
physical decline of the ageing body thus leading to a construction of older persons
as being in need of care.27 Such stereotypes feed into and reinforce a related narra-
tive of ageing, which Kesby calls the ‘narrative of crisis’. This narrative focuses
on demographic change and the increasing proportion of older persons within the
population. The data pointing to the ageing population are interpreted through a neo-
liberal lens which emphasises the cost of such a shift, drawing on assumptions about
older persons as welfare beneficiaries who are dependent on support, and ultimately
perpetuates the stereotype of their being a burden.28

Other scholars, along with Kesby, have highlighted the links between increasing
ageism and neo-liberalism.Mégret, Townsend, Thornton andLuker, andLagacé et al.
have all pointed to the way that older people are considered to be of less value to

22Butler (1969b), 243; Baum (2018); Lagacé et al. (2012).
23Greenberg et al. (2006).
24Macnicol (2006), 11; Thornton and Luker (2010), 143; Kesby (2017), 371; Butler (1989).
25Ng et al. (2015).
26Butler (1989), 140. The notion that older people may not be worth the cost of care can be seen in
the rationing of care which is discussed in Chap. 10 in relation to health and aged care.
27Kesby (2017), 377.
28Ibid.
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the community as they make less of an economic contribution.29 As Mégret says,
‘ageismmay be accentuated by societies’ prevalent individualism and consumerism,
and a tendency to discount the value that its older members canmake to society given
their perceived non-productive status.’30

The influence of neo-liberalism on contemporary ageism can be explained by
Wolfensberger’s ‘social valorisation theory’, according to which the value attributed
to a person’s or group’s social role shapes how they are treated by others.31 The
emphasis within Western, neo-liberal societies on individualism, consumerism and
economic productivity both engenders and reinforces ageist stereotypes.32 The value
of older people is measured according to their ability to contribute to economic
prosperity, while at the same time assuming that, due to their age, they are unable to
make such a contribution. Instead, commercial success and productivity are equated
with youth, and older persons are viewed as an economic burden because they are
presumed to be dependent on care and support. Consequently, older persons are
devalued and their status as ‘other’ is further entrenched.

The role of neo-liberal market domination contributes to many of the human
rights issues that are discussed in this book, most notably in relation to the provi-
sion of health and aged care (discussed in Chap. 10) as well as housing (Chap. 9),
where privatisation and protection of commercial interests have hindered imple-
mentation of rights-based models. These same influences can be seen in the design
of pension schemes (Chap. 8) where the economic viability and sustainability of
non-contributory pension schemes can be questioned by policy-makers.

Another factor which may be perpetuating ageist stereotypes is the rapid rise of
new technologies, and the consequential devaluing of ‘older’ ways of knowing and
doing. Mégret refers to the ‘difficulty of some among the senior population to keep
up with changes (for example, the increasing digital divide between generations)’,33

though even this notion needs to be treated with circumspection to avoid assumptions
about older persons’ technological capabilities. However, Mégret is correct to point
to the negative consequences that can flow if ‘elderlies’ know-how’ is dismissed as
outdated, particularly when such knowledge had, in the past, provided older persons
with a ‘strong sense of social relevance’.34 There is also a loss to the whole of society
if older people’s knowledge and experience is dismissed or ignored. The impact of the
emerging digital economy on ageism, particularly in the workforce, will be explored
in more detail below.

An important factor in understanding the prevalence and longevity of ageist stereo-
types is that, becausewe are socially habituated to ageist views, ageism is internalised
by older people themselves. Older persons’ own ideas about what they are entitled
to expect in terms of participation, choices and treatment have become aligned with

29Mégret (2011); Townsend (2007); Thornton and Luker (2010); Lagacé et al. (2012), 336.
30Mégret (2010), 14, citing Townsend (1986).
31Wolfensberger (2000); Kesby (2017), 381.
32Lagacé et al. (2012), 340.
33Mégret (2010), 14; Kiel (2005).
34See Footnote 33.
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ageist ideas. Research demonstrates that where negative perceptions about older
people prevail, older people themselves behave in ways that conform to those stereo-
types.35 Lagacé et al. describe this process of internalization as ‘[o]ne of the most
insidious and subtle impacts of negative stereotypes.’36

The potential for ageism to intersect with other forms of discrimination is signif-
icant. Butler’s early work described the intersectionality of race and age discrimina-
tion that he observed in public housing debates in the United States of America in
the 1960s.37 The aggravating effect of age- and race-based discrimination combining
persists formanyolder persons today, and canbeparticularly profound for Indigenous
peoples or people of culturally and linguistically diverse backgrounds.38

The compounding effect of age and gender has been recognised as a significant
barrier to older women’s full enjoyment of their human rights. Systemic and struc-
tural gender-based discrimination which affects women during their lives frequently
operates to leave them vulnerable to human rights abuses later in life. The Committee
on Economic, Social and Cultural Rights has explained that older women, ‘because
they have spent all or part of their lives caring for their families without engaging
in a remunerated activity entitling them to an old-age pension, and who are also not
entitled to a widow’s pension, are often in critical situations.’39 Women who find
themselves out of work at an older age face considerable barriers obtaining employ-
ment, but are simultaneously less financially secure due to structural factors which
have affected their earning capacity in earlier life (discussed further in Chap. 8).
As these circumstances compound, women become vulnerable to a range of human
rights abuses, and data indicate a troubling prevalence of poverty and homelessness
among older women.40

The intersectionality of different forms of discrimination must be borne in mind
in the search for legal responses to ageism. Age discrimination will be experienced
differently by different people, and nuanced approaches are therefore required. As
well as understanding the drivers of ageism, it is necessary to appreciate the common
areas in which it manifests and the various ways it impacts on human rights. The next
section identifies some of the areas in which ageism commonly manifests, noting the
impacts it has on human rights.

35Applewhite (2017).
36Lagacé et al. (2012), 337.
37Butler (1969a, b).
38Australian Human Rights Commission (2016a), 72–74; Kesby (2017), 385.
39Committee on Economic, Social and Cultural Rights (1995), para. 20; see also Committee on the
Elimination of All Forms of Discrimination Against Women (2010), paras 11, 13; Kesby (2017),
385.
40Australian Human Rights Commission (2015, 2019).
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5.4 Impact of Ageism on Human Rights

Aswill be discussed below, anti-discrimination laws, including those prohibiting age
discrimination, typically focus on discrimination in certain contexts, most notably
in employment, education, accommodation or the delivery of other public services.
Ageism, particularly cultural or ‘casual’ ageism, is muchmorewidespread than these
narrow contexts defined by legislation however, and older people report regularly
experiencing ageism on public transport, on social media, or while in public spaces.41

The following sections examine selected areaswhere ageism is prevalent and consider
the legal responses which have been, or should be, introduced in response. Some of
these areas are the subject of more developed fields of elder law and are consequently
the subject of later chapters.

5.4.1 Employment

One of the most commonly reported spheres in which ageism occurs is the work-
force. Despite the fact that age-discrimination in employment is widely prohibited,
numerous studies demonstrate that it still occurs across many societies, though some
of its manifestations have diminished over time while other new forms and causes
have emerged.42 It represents a clear violation of the right to work, which encom-
passes rights to fair remuneration and conditions, and equal opportunities for training,
promotion and other recognition.43 It is also obviously inconsistent with the right
to be free from discrimination and undermines fundamental human rights values of
equality and respect for dignity.

It is worth noting that age discrimination in the workforce can occur for both
young and old. People as young as forty have experienced discriminatory treatment
where potential employers assume they are ‘too old’ for a particular position.44 Age
discrimination also works in the opposite direction where employers make assump-
tions based on a person’s youth, for example determining that they would be unreli-
able, irresponsible or disloyal.45 However, studies indicate that age discrimination is
most commonly experienced by people aged fifty-sixty years.46 These people would

41SunLife (2019); Hill (2019).
42Australian Human Rights Commission (2016a, b); Macnicol (2006); The Benevolent Society
(2017).
43International Covenant on Economic, Social and Cultural Rights, (1966), art 6.
44Thornton and Luker (2010), 153, discuss a number of complaints against the Australian Defence
Force where people aged as young as thirty-five were successful in establishing unlawful age-
discrimination against them in securing employment or promotion eg Commonwealth of Australia
v Human Rights and Equal Opportunity Commission (1998) 158 ALR 468. See also, cases of
Bradley, Barty, Peterson and Van Den Heuvel reported in Human Rights and Equal Opportunity
Commission (2000).
45Snape and Redman (2003).
46Thornton and Luker (2010), 149; Glover and Branine (2001); Australian Human Rights
Commission (2016a).
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typically fall outside the definition of ‘older persons’ which, as discussed in Chap. 1,
is normally understood to be people over the age of sixty or sixty-five. The realities
of ageism in the workplace highlight the problem of defining ‘older persons’ too
prescriptively. Definitional issues aside, the degree and frequency of age discrimi-
nation in the workplace typically worsen for older cohorts so that people who fall
within the classical definition of ‘older persons’ are more likely to experience the
negative human rights impacts of ageism in relation to employment.47

Ageism can occur across the full life cycle of employment feeding into the height-
ened risk of experiencing financial insecurity post-paid employment (discussed
further in Chap. 8). It can begin in relation to education, training and job-seeker
support services, which are frequently tailored to younger users and may exclude
or ignore the particular needs of older persons. This is especially problematic for
older persons wishing to upskill to find work in emerging industries or professions,
or in relation to technological advances. Older workers can be further disadvantaged
by ageist assumptions and practices present in recruitment processes including, for
example, in the way that job advertisements and selection criteria are drafted.48

Interview panels may also have ageist pre-conceptions or unconscious biases that
privilege younger applicants. Studies have also demonstrated that older workers
frequently experience discrimination in accessing professional development or other
workplace training, and in securing promotion or wage increases.49

Ageism is frequently reported in relation to retirement and redundancy. While
mandatory retirement ages have gradually been eradicated, in some parts of theworld
it is still lawful for employers to stipulate a mandatory retirement age in employment
contracts.50 This is usually justified on the grounds of ensuring workforce renewal
and freeing up employment opportunities for younger generations, but it remains
problematic from a human rights perspective.51 In the absence of individualised
assessments of a person’s capabilities, forced retirement rests on ageist generali-
sations about older people. In some professions there may be stronger arguments
for mandatory retirement than in others, but making assumptions about a person’s
capabilities based on their age is inherently ageist, and justifications for mandatory
or contracted retirement ages therefore need careful scrutiny.52

Even without contractual terms, older persons may still feel pressure to take up
redundancy processes when they are offered. While some older persons no doubt
welcome retirement, where it is coerced or imposed against a person’s choice it

47Glover and Branine (2001), 5; Thornton and Luker (2010), 142.
48Bennington (2001), 128; Thornton and Luker (2010), 161.
49Kornfeld-Matte (2016), para 7.
50For instance, both Oxford and Cambridge Universities mandate an ‘Employer Justified Retire-
ment Age’ which applies to staff over a specified employment level, see https://hr.admin.ox.ac.
uk/the-ejra and https://www.hr.admin.cam.ac.uk/policies-procedures/1-retirement-policy/2-statem
ent-policy. See also Blackham (2018).
51Kornfeld-Matte (2016), para 16.
52Mégret (2010), 16. For example, in Australia, the Constitution (1900, s 72) mandates that all
federal judges must retire at age seventy and Australian Defence Force personnel must generally
retire at age sixty.

https://hr.admin.ox.ac.uk/the-ejra
https://www.hr.admin.cam.ac.uk/policies-procedures/1-retirement-policy/2-statement-policy
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represents a violation of their agency and dignity. Retirement can be a traumatic
experience, and is sometimes linked to feelings of uselessness and other impacts on
mental health.53 Retirement can also have a disproportionately negative impact on the
poor, especially women, who may lack the financial security post-paid employment
to ensure their human rights during a longer retirement period. Once an older person
ismade redundant, the ageist practicesmentioned abovewillmake finding alternative
employment difficult, and studies demonstrate that the longer a person has been out
of work the more difficult it can become to secure appropriate employment.54

This demonstrates the pervasive and reinforcing effect that ageism has in the
workforce, the consequences of which are of serious concern for human rights. Not
only is ageism a breach of the right to be free from discrimination and the right to
work, but it also has implications for a range of other human rights. A person who
finds themselves out of work as a result of age discrimination is likely to experience
financial insecurity, poverty and even homelessness—placing awider range of human
rights at risk, most notably healthcare (discussed in Chaps. 8 and 10).

Thornton and Luker have considered the impact on older workers of the trans-
formation to the knowledge or digital economy.55 Many older professions are trans-
forming or disappearing with the introduction of robotics, artificial intelligence and
machine learning, and new jobs are emerging. As discussed in Chap. 4, the nature
of work in many sectors is also transforming away from traditional 9–5, permanent
positions and towards short-term, casual and freelance work—commonly known
as the ‘gig economy’. It is widely stated that many young people today will end
up working in positions and fields that do not yet exist, such is the rate of change
that is occurring.56 For various reasons, older persons may be excluded from this
transformation, with potentially significant impacts on their human rights.

Thornton and Luker have identified cultural dimensions of the shift to the digital
economy which have particular implications for older workers, and which may
engender and/or exacerbate ageist attitudes. They point to a culture of ‘youthism’,
‘characterised by technological know-how, flexibility and choice’ in which ‘tradi-
tional values such as maturity, experience and loyalty have become passé.’57 Such a
shift may privilege younger over older workers, though the idea that older workers
bring ‘traditional values’ may itself have ageist connotations worthy of analysis. The
gig economy may also be more suited to younger workers, who are likely to have
fewer financial liabilities or family responsibilities, and be less attractive to older
workers seeking more stable, reliable, long-term work, especially as they may be
increasingly considering life post-paid employment.

New technologies can also promote ageism in other ways. For instance, research
indicates that artificial intelligence is being used to target job advertisements to

53Mégret (2010), 16.
54Ranzijn et al. (2006) in Thornton and Luker (2010), 65.
55Thornton and Luker (2010).
56World Economic Forum (2016).
57Thornton and Luker (2010), 141.
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younger rather than older candidates.58 This indicates either ageism on the part of
employers in deciding who they think is suited for the job, or ageist biases built
into the algorithms (something that occurs with both race and gender59), or both.
The existence of ageist biases in algorithm design is likely to be a result of ageism
within the technology sector itself, since biases are frequently attributed to a lack of
diversity among those working to design them.60

The neo-liberal attitudes which appear to privilege younger workers need to be
challenged. Research has shown that assumptions about older workers’ inability
to adapt to new technologies are unfounded, and that they can make a valuable
contribution to new industries, especially the creative industries.61 Even if we accept
the neo-liberal calculus wherein economic contribution is a means of determining
the ‘value’ of older workers, the evidence confirms that there is no basis for assuming
that older workers are less capable, or that they are not suited to newer forms of work.

5.4.2 Housing

As will be discussed in Chap. 9, the availability of suitable accommodation in older
age is essential to the enjoyment of a range of human rights, as well as being a
right in itself.62 Inappropriate housing can undermine the dignity and autonomy of
the individual, and create barriers for social inclusion. Yet many societies struggle
to ensure that older persons can access appropriate, affordable housing and other
associated services.63 There is a strong correlation between inequality, poverty and
housing deficits, and in many societies existing vulnerabilities are compounded by
the unavailability of adequate housing for older persons. Ageism is a key reason
underpinning the struggles to provide appropriate housing for older people, and the
failure to address associated human rights concerns.64

To understand the scale of the problem of ageism in relation to older people’s
housing,wemust appreciate the centrality of home to an individual’s sense of identity,
independence, and emotional and physical well-being. As Adams has said: ‘the
quality of a home shapes the quality of life…Quality and suitability of place are key
determinants of the experience of growing older.’65 Housing is also closely linked to
general well-being. It goes beyond the physical need for shelter, and is fundamental
to a range of other rights, including the right to health, freedom to choose a place of

58Australian Human Rights Commission (2018).
59Lambrecht and Tucker (2019); Turner Lee (2018); Danks and London (2017).
60Turner Lee (2018).
61Baum (2018).
62ICESCR, art 11.
63See, for example: Australia’s Royal Commission inquiry into Aged Care Quality and Safety
(2018).
64Adams (2009), 77.
65Ibid.
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residence, and the right to participate in social and cultural life. Moreover, a person’s
ability to choose where and how they live is important for dignity and autonomy.

Conversely, poor quality or unsuitable housing presents numerous risks to human
rights, and this has been acknowledged by international human rights bodies.66 For
example, inappropriate housing increases the risk of falls, which are one of the
major causes of death and health decline among older people. Improperly insulated
or climate-controlled housing also increases health risks associated with exposure to
extremes of heat and cold—an increasing concern in the context of climate change.67

Modifications to housing may be required to address these risks, presenting the
question of how these works are to be funded when older individuals may lack the
means themselves.

Ageism has had a profound impact on the way we approach housing for older
persons, with potentially significant human rights implications. It affects the way we
conceive of housing options and living arrangements for older people, the styles of
housing that are supportedbypublic policies and funding, and theway that specialised
housing and neighbourhoods are designed. To begin with, ageist assumptions have
narrowed our ideas about what constitutes appropriate housing for older people,
leading to a narrowing of available offerings. As discussed in Chap. 9, a recent
trend has emerged of favouring ‘ageing in place’, in part as a means of delaying the
social and financial cost of supporting older persons to move into higher-care facili-
ties. Despite this growing emphasis, thinking of housing for older persons typically
conjures images of retirement villages and nursing homes as the paradigms of accom-
modation options in older age.68 This focus is based on ageist assumptions about
the kind of lives that older people want to lead and the level of support they require,
and gives little regard to individual preferences. Fisk has argued that the design of
specialist accommodation for older people is ‘the physical expression of a benevo-
lent paternalism.’69 Hanson et al. have similarly characterised it as conforming to an
‘alms house’ stereotype, conjuring notions of dependence and charity which under-
mine older persons’ autonomy and dignity.70 Research conducted by the Housing
and Older People Development Group, based in the United Kingdom, explains the
ramifications of such ageist assumptions: ‘the options offered to older people are
not what they want. Those involved in planning or providing house are making false
assumptions about older people, their needs, and the way they choose to live their
lives. The result? Older people are devalued, ignored, dismissed or badly served.’71

Ageism has also influenced the physical design of specialist housing for older
people, where spaces are typically small, formulaic, medicalised or functional.72 In
response to a survey on accommodation for older people conducted in the United

66See, for example: Committee on Economic, Social and Cultural Rights (2000).
67Adams (2009), 91; Smith et al. (2014) in Field et al. (2014), 709–754.
68Neuberger (2009); Adams (2009), 91.
69Fisk (1999), cited in Adams (2009), 87.
70Hanson et al. (2001), cited in Adams (2009), 87.
71Harding (2006), 3.
72Adams (2009), 88.
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Kingdom in the early 2000s, one interviewee explained: ‘Because you don’t cook
anymore, do you, and you never entertain! So what do you want a kitchen for?’73

Spacematters in design for both emotional and practical reasons. AsAdams explains,
‘the acquisition of possessions over a lifetime means that the availability of space for
furniture, storage of valued items and space for hobbies and activities are important
in designing housing for older age.’74 Adams further notes that this has been a feature
of social housing generally, where space is limited and designs basic. Consequently,
social housing often leaves limited room for modifications as people age, creating
barriers for older people who find themselves in housing which is no longer adequate
for their needs.75 The same applies to private rentals, which are often unsuitable for
ageing tenants. As Power has said, ‘[i]t’s rare to find a rental property you can
age in.’76 She has stressed the need for regulations which can require or encourage
landlords to support mobility-oriented modifications so that older people can remain
in rented accommodation longer.77 This is particularly important given the added
emotional and financial stress that comes with finding new rental accommodation if
older persons are required to move.

As noted, ageism has restricted housing options to those which fit the model of
the residential aged care and the archetypal nursing home. Even the ‘resort style’
retirement accommodation discussed in Chap. 9 conforms to particular perceived
ideals of what older people want in terms of housing and community living. In
addition to the design deficits discussed above, this sector rightly deserves attention
and requires reform for various reasons discussed further in Chap. 9. However, the
vast majority of older persons worldwide reside in private accommodation—either
with family or independently—and numerous reports have confirmed that most older
peoplewish to remain at home as long as possible.78 Consequently, farmore attention
must be paid to the way their human rights can be protected in this context.

Despite the growing emphasis on ageing in place and the fact that most older
people wish to remain in their own homes, and despite the increasing proportion
of older people within our societies, housing policies and strategies have typically
focussed on supporting home ownership for younger people, especially young fami-
lies as a central objective. This has left older people’s needs relatively obscured.
In Western societies it is commonly assumed that older people will own their own
home outright. This in itself is an ageist assumptionwhich ignores the reality ofmany
older persons’ lives. In fact, an increasing number of older people rent or rely on
social housing. Ageism affects the reliability and suitability of these accommodation
options as well. Older renters, particularly those relying on government pensions,
may find it difficult to secure properties because landlords prefer to rent to younger

73Mrs. B, Research participant in EPSRC EQUAL study 2001, cited in Adams (2009), 88.
74Adams (2009), 88.
75Ibid., 87.
76As quoted in Stewart and Stein (2019); Power (2016).
77See also Stewart and Stein (2019); Power (2016).
78Age UK (2019); Administration for Community Living (2017), 14.
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tenants, partly because they may be able to offer higher rents, but sometimes for
purely ageist ideas about the ‘ideal’ tenant.79

Enabling older people to remain living at home can help to maintain their social
connections and engagement with society, with positive impacts on their well-being.
However, we must be cautious not to make ageist assumptions about older people’s
social engagement. The level of participation in society is not simply a factor of older
people’s individual mobility, capacity or preference—it is in large part a function of
the way our neighbourhoods are designed. Thoroughly addressing the impacts of
ageism requires that we look beyond just the individual living arrangements of older
people to consider how we design our neighbourhoods and communities to ensure
they are not excluded and can continue to lead a full life of their choosing.

In recent years we have seen some new and innovative ideas emerging in the
design of aged accommodation and communities. For example, the ‘8 80 Cities’
initiative (mentioned in the previous chapter) aims to change the way cities and
public spaces are designed to ensure they are accessible and enriching for people of all
ages, with a particular focus on physical spaces and removing barriers to mobility.80

Throughout Europe, particularly in Belgium and the Netherlands, communities are
working collaboratively to design more dementia-friendly accommodation, commu-
nity spaces and programs, recognising that a whole-of-community approach can
deliver profound outcomes in advancing the human rights of people with dementia.
These human rights-based approaches to accommodation and aged care will be
explored in more detail in Chaps. 9 and 10 respectively. Ensuring suitable housing is
therefore fundamental to human rights but requires that we address ingrained ageism
and move towards more inclusive and creative planning and design, funding models,
and provision of services.

5.4.3 Healthcare

As noted above, one of the drivers of ageism can be linked to themedicalisation of old
age, and feelings of anxiety about future physical and cognitive decline. Studies have
shown that even healthcare professionals are not immune to these ageist attitudes.
Early scholars, like Butler, identified ageist attitudes present within the medical
profession, and recent studies have shown that ageism is alive and well within the
healthcare sector, both at a personal level, where it manifests in provider-patient
communication and clinical practice, as well as at a structural level, where it can
be seen in funding arrangements and institutional policies.81 Chapter 10 explores
the need for a human rights-based approach to healthcare in more detail, but some

79Stewart and Stein (2019).
808 80 Cities (n.d.); see also Tinker and Ginn (2016); World Health Organization, Global Network
for Age-Friendly Cities and Communities; Kornfeld-Matte (2016), para 76.
81Ambady et al. (2002); Caris-Verhallen et al. (1999); Adelman et al. (2000); Wyman et al. (2018),
202.
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brief examples are given below to illustrate the challenge of addressing ageism in
healthcare settings.

Wyman et al. have hypothesised that our tendency to want to ‘deny and distance
ourselves from the negative aspects of old age’ may be intensified for healthcare
professionals, who are exposed to illness, senility and death among older patients on a
regular basis.82 Numerous studies have identified negative age-based attitudes among
different healthcare professionals, and these can manifest in poorer communication
with older patients. For example, communicationmaybe patronising or disrespectful,
ormay be less optimistic than equivalent discussionswith younger patients.83 Studies
have shown that healthcare professionals can be less inclusive of older patients’ views
about their diagnosis and treatment, and may ‘bypass’ the patient and go directly to
family members, or make clinical decisions without any input at all.84 Ben-Harush
et al. explored the reasons for excluding older patients from these discussions, and
found that some professionals found it easier or simpler not to include the patients,
or found it difficult to relate to them.85 These explanations indicate underlying ageist
assumptions about older patients’ ability to understand information about their health
and/or their preferences in terms of treatment options. These communication issues
go beyond simply ‘poor bedside manner’ and can have real negative consequences
for older patients’ health, both in terms of the impact on clinical decisions, and the
emotional impact of dismissive or disrespectful interactions.86

Discrepancies are also evident in terms of diagnostic procedures and treatment
options for older patients, pointing to the influence of both personal attitudes among
healthcare professionals and institutional policies which entrench ageist assump-
tions. For example, studies have revealed differential screening and treatment of
patients with breast cancer,87 lung cancer,88 and heart disease89 attributable to
purely age-based factors rather than other clinical indicators.90 Structural factors
also contribute to lower rates of access to necessary medical care for older patients.
These issues include a lack of geriatric-trained professionals, a shortage of preven-
tive or rehabilitative-focused care options for older patients, and geographic or
transportation barriers for older patients to access services.91

Healthcare funding and reimbursement models also frequently affect older
persons in a disproportionately negative way, given that medical costs typically
increase with old age, but financial resources become more constrained.92 In some

82Wyman et al. (2018), 195.
83Ambady et al. (2002); Caris-Verhallen et al. (1999); Adelman et al. (2000).
84Ben-Harush et al. (2017); Caris-Verhallen et al. (1999).
85Ben-Harush et al. (2017).
86Nussbaum et al. (2005).
87Haigney et al. (1997); Madan et al. (2001).
88Peake et al. (2003).
89Wenger (1997).
90Wyman et al. (2018), 196.
91Ibid., 202.
92Ibid.
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systems, availability of certain screening programs, treatment options or clinical
trials is cut-off beyond a certain age as funding models struggle to cope with ageing
populations.93 These policies are based on ageist assumptions about older persons’
treatment needs and outdated ideas about what constitutes good clinical care for
older patients. They demonstrate that personal beliefs and attitudes have become
formalised in healthcare policies and clinical practice, making it more challenging
to combat ageism in the healthcare sector.

The existence of ageism in the healthcare sector presents numerous concerns from
a human rights perspective. Most notably, it has potential to interfere directly with
the right to the highest attainable standard of health.94 As introduced in Chap. 2
and further explained in Chap. 10, this entails the right to timely and appropriate
healthcare, access to health-related information, and the protection of the underlying
determinants of health.95 Further, healthcare services need to be provided in amanner
which is sensitive to culture, gender and individual preferences. To fully address
ageism in healthcare, a human rights-based approach needs to be adopted which
embeds these principles and values.

5.5 Countering Ageism

As has been shown, ageism is widespread and has significant ramifications for the
enjoyment of human rights. Given that ageism is a socially constructed phenomenon,
steps need to be taken to shift attitudes and combat negative stereotypes if policy
reforms are to endure. Legal measures are also essential to prohibit discrimination
and protect the rights of older persons in areas where ageism typically manifests.
This section will therefore consider a number of the steps which can, and should,
be taken to address ageism as part of embedding a human rights-based approach to
elder law, beginning with a discussion of relevant international and domestic legal
frameworks.

5.5.1 Legal Protections Against Ageism

As noted in Chap. 2, the major human rights treaties do not mention age as a specific
head of prohibited discrimination, thoughmost include some ‘catch-all’ language, for
example, by prohibiting discrimination on grounds of ‘other status’, which arguably
brings ageism within the scope of anti-discrimination provisions. The omission of
age as a specific ground of discrimination has been explained by the Committee
on Economic, Social and Cultural Rights: ‘rather than being seen as an intentional

93Ibid.
94ICESCR, art 12.
95Committee on Economic, Social and Cultural Rights (2000), para. 11.
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exclusion, this omission is probably best explained by the fact that, when these
instruments were adopted, the problem of demographic ageing was not as evident or
as pressing as it is now.’96

Other international instruments have extended protection against discrimination
specifically on the basis of age. In Europe, the European Communities Treaty of
1997 had empowered the European institutions to ‘take appropriate action to combat
discrimination based on sex, racial or ethnic origin, religion or belief, disability, age
or sexual orientation.’97 The European Union’s Charter of Fundamental Rights goes
a step further and demands from member states that ‘[a]ny discrimination based
on any ground such as sex, race, colour, ethnic or social origin, genetic features,
language, religion or belief, political or any other opinion, membership of a national
minority, property, birth, disability, age or sexual orientation shall be prohibited.’98

This is arguably the most comprehensive list of heads of prohibited discrimina-
tion, although interestingly does not include a ‘catch-all’ term to cover any bases
not explicitly mentioned. The Convention on the Rights of Persons with Disabili-
ties (CRPD) recognises the potential for intersectional discrimination and obliges
governments to take measures ‘to combat stereotypes, prejudices and harmful prac-
tices relating to persons with disabilities, including those based on sex and age, in
all areas of life.’99

There are numerous pieces of domestic legislation which prohibit discrimination
on the basis of age though, as stated above, these are frequently restricted to certain
spheres of activity, such as work, education, accommodation, access to goods and
services and so on.100 The general approach amongst these legal regimes is that differ-
ential treatment with respect to older persons can be justified as long as it is propor-
tionate and rationally connected to a legitimate policy goal. This means that positive
discrimination or affirmative actionwhich supports older persons is usually accepted.
Age-based rules relating to social security or self-funded/contributory retirement
schemes, for example Australia’s superannuation system, can also be justified where
they promote efficiency and fairness within the system and are in the best interests of
the community as a whole. However, as will be discussed in more detail in later parts
of this book, rules such as these must still adhere to basic human rights standards
for each individual affected, and should avoid ageist assumptions about people’s
capabilities and preferences.

Mégret identifies a paradox in legislating a particular category of age-based
discrimination—‘the very creation of a category of elderly rights might reinforce

96Committee on Economic, Social and Cultural Rights (2009), para 11; Mégret (2010), 15.
97Treaty of Amsterdam (1997), art 6(1).
98Charter of Fundamental Rights of the European Union (2007), art 21.
99Convention on the Rights of Persons with Disabilities (2006), art 8(1)(b).
100See, for example: Age Discrimination Act 2004 (Cth); Equality Act (2010) (UK); Age Discrim-
ination Act of 1975 42 USC Sects. 6101–6107; Age Discrimination in Employment USC Title 29
Chap. 14 Sections 621–634; Canadian Charter of Rights and Freedoms (1982), art 15(1). Specific
age-discrimination legislation is also in place in many sub-national jurisdictions in Canada, the
United States of America and Australia.
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some of the problems it is supposed to alleviate.’101 A similar concern was raised by
some disability advocates during the negotiation of the CRPD, who were concerned
that the adoption of a specific treaty might reinforce stereotypical assumptions about
persons with disabilities, and arguments along these lines have been made in rela-
tion to a proposed convention on the rights of older persons (CROP).102 On balance
though, it was concluded that a specific treaty was necessary to articulate the obliga-
tions of governments with respect to the human rights of persons with disabilities.103

Given the prevalence of age-based discrimination in certain socio-economic settings,
and the pervasiveness of ageism in society generally, recognition of age as a specific
head of prohibited discrimination is appropriate. Further, the damaging impacts of
ageism for other human rights justify the adoption of a dedicated human rights
instrument, as has been argued throughout this book.

Most anti-discrimination legislation adopts a complaints-based model where the
individual bears the burden of bringing the complaint, progressing the claim, and
proving that they have suffered harmwhich is caused by a prohibited form of discrim-
ination. This is an important part of guaranteeing access to justice for people affected
by discrimination, and recognises the obligation of governments to provide reme-
dies for human rights violations.104 These sorts of models do not necessitate that
public or private entities take positive steps to address the causes of discrimination,
however. Thornton and Luker argue that ‘[i]n the absence of significant damages
awards, incentives or penalties, the present legislative schema is unlikely to do very
much to effect social change.’105

Consequently, these claims-based models are not effective in preventing discrim-
ination. They can result in a remedy for those individuals who choose to pursue
a complaint, but often people who have experienced discrimination choose not to
take formal legal action or, if they commence an action, may decide not to see it
through, often due to the financial and emotional costs involved.106 In relation to
employment, Thornton and Luker further argue that the emphasis on downsizing
and restructuring which is part of the neo-liberal workplace and the shift to the
digital economy is likely to allow employers to rationalise actions which negatively
affect older workers, including dismissal or forced redundancy.107 In such cases, it
is possible that an affected individual will be unsuccessful in proving their claim in
the absence of clear evidence of direct discrimination on the basis of their age.

Broader measures are therefore needed to address both direct and indirect
ageism and to properly embed the human rights principles of equality and non-
discrimination. The United Nation’s Independent Expert on the Enjoyment of All

101Mégret (2010), 15.
102See discussion in Chap. 1. See also Williams (2003); Avers et al. (2011), 153–154; Greengross
(2019).
103Mégret (2010), 15.
104ICCPR, art 2.
105Thornton and Luker (2010), 151.
106Ibid.
107Ibid.
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Human Rights by Older Persons, Rosa Kornfeld-Matte, has suggested that, where
they do not already exist, equality bodies, such as dedicated ombudspersons or
commissioners, should be established to monitor discrimination and advocate for
its elimination across all sectors. These bodies should be empowered with the ability
to hear complaints to ensure enforcement, but their responsibilities would go beyond
individualised matters to address systemic and cultural factors.108 While protections
against discrimination are essential, they are not sufficient for ensuring that all older
persons are able to enjoy their human rights without discrimination and on an equal
footing with the rest of the population. Given the potential for ageism to cause
or perpetuate a range of human rights interferences, anti-discrimination legislation
ought therefore comprise just one pillar of a comprehensive structure of laws and
policies aimed at achieving substantive equality for older persons.

5.5.2 Culture Shift

Major shifts are clearly required in the way that society thinks about ageing: recog-
nition is needed that ageing is an ongoing process that is universally experienced
throughout the life course; it is not a binary division between young and old which
renders ‘old’ people less capable or valuable once they cross a certain pre-defined,
often chronological, threshold. Applewhite argues that even the act of defining ‘older
people’ as a group can propagate or perpetuate ageist attitudes, as it defies the reality
of age as a spectrum.109 While some categorisation of ‘older people’ is useful to
enable meaningful discussion of the issues which confront them and a thorough
analysis of elder law (discussed in Chap. 1), recognising ageing as a continuum that
we are all a part of can help to combat stereotypes about older people and to create
a more positive and more accurate narrative about what it is to be older.

The fundamental argument of this book is that human rights can lead the way
in achieving this paradigm shift. Through their foundation in respect for individual
dignity and autonomy, their insistence on equality and non-discrimination, and their
emphasis on empowering the enjoyment of a wide variety of interconnected and
indivisible rights, human rights-based approaches to ageing and elder law offer the
potential to radically shift expectations and redefine responsibilities. Not only is
ageism antithetical to human rights—human rights can form the basis of the antidote
to ageism and elder abuse.

Attempts to combat ageism can be found in narratives of ‘successful ageing’,
‘productive ageing’ and ‘active ageing’ (discussed further in Chap. 4).110 Kesby
has identified these as a counter to the narratives of crisis and dependency (noted
above) which have come to shape so many of our responses to the demographics of

108Kornfeld-Matte (2016), para 12.
109Applewhite (2017).
110Kesby (2017), 379.
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ageing.111 They aim to highlight the abilities and independence of older people and
promote greater integration and active engagement. However, as Kesby argues, these
concepts themselves can be susceptible to ageist manipulation. As was explained
in Chap. 4, we commonly define ‘successful ageing’ by the contribution an older
person makes to the community, usually in terms of either paid or unpaid work.
Even ‘active ageing’, which is often defined to encompass activity across a range
of spheres including economic, social, cultural and civic affairs, often emphasises
productivity or economic contribution. This can have a positive impact in terms of
countering ageism (particularly within the workforce) but it risks reinforcing the
notion that an older person’s value is attached to their productivity, with obvious
negative implications for those older persons who are unwell or have a disability,
and are therefore ‘unproductive’.112 Productivity is aligned to neo-liberal values of
economic growth, and ‘successful’ ageing is achievedwhere older persons contribute
to defraying the economic ‘burden’ of the ageing population. Those older persons
who are ‘unproductive’ are easily undervalued, marginalised or made invisible.

While programs that fit within the ‘active ageing’ or ‘successful ageing’ paradigm
can generate multiple benefits for older people, they might offer little to those older
individuals who do not fit the ideal of a ‘successful’ older person. Further, they
create the risk that, rather than truly combatting age discrimination, they create a
new morph of ageism, where some older individuals are ‘excused’ from the usual
negative assessments because they have proved to be ‘productive’. Those who fall
outside this ideal of productive, successful or active ageing remain marginalised and
their rights obscured, while the way we ascribe value to some social roles and not
others remains unchallenged.113 The concept of ‘healthy ageing’ advanced by the
World Health Organization is less at risk of ageist distortions, and is more closely
aligned to a human rights-based approach, but is still dependent on many structural
and systemic factors which themselves may be influenced by ageist assumptions.
More is clearly required to truly combat ageism and advance the human rights of all
older individuals.

A key way to achieve this is to ensure that programs and policies aimed at
addressing ageism and supporting older persons’ rights more generally are designed
in partnership with older people themselves.114 A commitment to co-design in elder
law can contribute to addressing ageism because at its core it demonstrates a respect
for older persons’ experiences and knowledge, as well as their fundamental dignity
and autonomy. It also promotes participation, integration and inclusivity by directly
involving them in the policy-design and decision-making processes, challenging
ageist stereotypes about older people’s capabilities. In practical terms it also helps to
realise policies and laws which are more likely to be successful in addressing ageism
because they can be informed by older persons’ lived experiences.

111Ibid., 377.
112Kesby (2017), 382.
113Kesby (2017), 385.
114Kornfeld-Matte (2016), para 34.
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A specific measure which would help to address ageism both legally and cultur-
ally, and which presents the opportunity for co-design in action, would be a dedicated
international instrument along the lines of a CROP. Progress towards this objective
was discussed in more detail in Chap. 2. In terms of combatting ageism, a dedi-
cated treaty could include specific provisions relating to age discrimination, rather
than perpetuate the invisibility of older persons within the ‘other status’ category of
discrimination used in existing laws. It would also explicitly recognise the rights of
older persons, their particular needs and vulnerabilities, and may therefore help to
change attitudes and challenge negative stereotypes. A new treaty would challenge
governments to translate new thinking about older persons into actual, practical
strategies that advance their rights, combatting the ‘structural dependency’ of older
persons which has become entrenched in our laws and policies through decades of
ageist thinking.115

Some of these objectives could potentially be achieved by a human rights-based
approachmore generally—itmaynot be essential to have a dedicated treaty.However,
we need to avoid the risk, identified by various scholars, that we are addressing age
discrimination for the wrong reasons.116 Ageism needs to be addressed because it
is intrinsically incompatible with respect for human rights, and not just because it
prevents us from harnessing the economic and productive potential of older persons.
As Chung has said, ‘[w]hile it is important to take care of the elderly on economic and
social grounds, such efforts must be grounded on the belief that the elderly have the
inherent and inalienable right to enjoy a life of dignity, security, and independence,
and free from discrimination based on their age.’117

5.6 Conclusion

The discrimination, ‘othering’ and dehumanisation inherent in ageism and its socially
constructed origins point to a need for a paradigm shift in theway society thinks about
ageing and older people. The legal protections currently in place focus on addressing
age-discrimination, usually in certain settings like employment or the provision of
goods and services. Yet the effects of ageism are pervasive and varied, going beyond
explicit or even indirect discrimination, and impacting widely on older persons’
enjoyment of their human rights. This chapter has argued that a human rights-based
approach to elder law—one which embeds respect for dignity, autonomy and the full
range of human rights throughout all legal and policy areas affecting older people’s
lives—would not only combat the effects of ageism, but also help drive a shift in
culture to onewhichproperly values older people and eliminates negative stereotypes.

Achieving this sort of paradigm shift requires a recalibration of the way we
appreciate older persons’ participation in the community. Models which focus on

115Kesby (2017), 385.
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enhancing older persons’ ‘contributions’ are susceptible to manipulation driven by
neo-liberal objectives of increasing economic growth and lowering the financial
burden of ageing demographics. Concepts of ‘successful’ or ‘productive’ ageing
must be scrutinised to ensure they are truly geared towards enhancing older persons’
opportunities, choices and experiences. A human rights-based approach can help
here, because it places the older individual at the centre of policy and inherently
values their dignity and autonomy.

Even with a human rights-based approach to elder law, addressing ageism in
our societies will be a long-term undertaking, and will require a multidimensional
strategy. This chapter has identified a number of areas where ageism has typically
been common, with notably negative consequences. Chapters 8–10 will focus on
some of these specific areas in more detail, analysing current law and policy and
offering recommendations for how a human rights-based approach could be better
implemented. First however, Chaps. 6 and 7 will explore two more cross-cutting
issues of capacity and elder abuse.
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Chapter 6
Legal Capacity and Decision-Making

The ability to make legally recognised decisions is fundamental to the exercise of
human rights and is reflected in the core values of dignity, autonomy, participation and
liberty. Respect for human rights requires that capacity be presumed absent evidence
establishing incapacity. The process of capacity assessment also raises human rights
issues as a determination of incapacity can have significant ramifications for the
enjoyment of a person’s human rights. This is particularly the case where the assess-
ment is triggered by ageist assumptions or fails to respect the person’s dignity or
autonomy, or where it does not maximise their participation in the process as much
as possible. This chapter argues that capacity and its assessment are fundamental to
respecting individual human rights. It will explore the question of capacity and its
assessment within the human rights framework established in Chap. 3. It will discuss
the nature of capacity generally including the impact of age, particularly in the ‘old,
old’ grouping. The question of legal capacity will then be explored including its
assessment. Examples have been drawn from select areas relevant to persons as they
age—wills, enduring documents and driving. Final comments will then be made
demonstrating the inherent role that a human rights framework has in capacity and
its assessment, and what this should look like.

6.1 Introduction

The presumption of capacity, that is the notion that everyone over the age of 18
has the cognitive and functional ability to make valid decisions recognised at law,
is a fundamental tenet of modern law.1 Questions of impaired and lost capacity are

1Re Caldwell [1999] QSC 182, 12 (Mackenzie J); Law Reform Committee, Parliament of Victoria
(2010), 109–10.
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therefore fundamental to legal issues affecting older persons, particularly in relation
to the continued ability to be able to make their own, legally recognised decisions
about, for example, health, financial and accommodation matters. Capacity, and its
assessment, also have the potential to significantly impact older persons’ human
rights. Respect for human rights dictates that capacity ought to be presumed in the
absence of evidence to the contrary.

The law requires that people have a certain standard of capacity in order to make
legally recogniseddecisions. Failing tomeet that standardmeans that the decisionwill
not be recognised at law. The standard required will depend upon the decision being
made, for example, health, personal or financial decisions. The ability tomake legally
recognised decisions for oneself, particularly financial, health-related or personal
decisions, is fundamental to the exercise of human rights and is reflected in the core
values of dignity, autonomy and liberty. It is also inherent in the framework principles
of the human rights-based approach outlined in Chap. 3 in the form of participation
and respect for will and preferences.

The process of having one’s capacity assessed also raises human rights concerns,
particularly where the assessment is triggered by ageist assumptions or conducted
in other ways which fail to respect the individual’s dignity or autonomy. This is
because an assessment that a person lacks capacity can have significant ramifications
for the full enjoyment of that person’s human rights, including rights to, for example,
housing, freedom of movement, and to take part in the civil, economic, social and
cultural life of their community.2 It curtails older persons’ opportunities to participate
meaningfully in decisions which affect them and can restrict their liberty as well as
disregard their dignity. For these reasons, a human rights-based approach requires
that,wherever possible, capacity should not be viewed in binary termsof either having
or not having it, but instead, and in line with the Convention on the Rights of Persons
with Disabilities (CRPD), autonomous decision-making should be supported, noting
that the diminution of both physical and cognitive capacity presents differently for
all persons.3 This can help to both maximise an older person’s potential to participate
as well as to minimise the negative human rights consequences of impaired or lost
capacity.

An assessment of legal capacity, or more correctly legal incapacity given the
presumption, generally occurs as a result of a trigger or triggers indicating that
capacity may be impaired or lost in relation to the legal decision in question. The
prevalence of ageism in our society, coupled with a lack of experience with capacity
issues, frequently leads to erroneous assumptions that older persons lack capacity,
something which is fundamentally contrary to a human rights-based approach. To
counter this, a deeper understanding of capacity is needed by all within our commu-
nities. In particular, professions that are either involved in assessing capacity (partic-
ularly the health, allied health and legal professions) or which regularly encounter
capacity issues with their clients (for example, financial institutions and financial

2See, for example: International Covenant on Civil and Political Rights (1966) arts 7, 9 12
(‘ICCPR’); International Covenant on Economic, Social and Cultural Rights (1966), arts 11, 15.
3World Health Organization (2015), 7.
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planners) need a greater awareness of the triggers indicating a loss of capacity and
the significance of this. It is ultimately the practical issues associatedwith identifying,
and then satisfactorily assessing, capacity within the applicable legal framework that
can be the most problematic, and which therefore demand attention in implementing
a human rights-based approach.

Assessments of capacity are currently undertaken on an ad hoc basis, dependent
upon the experience and knowledge of the individual practitioner(s) involved in
the assessment.4 This variability in the assessment process can heighten the risk
of abuse for already vulnerable individuals and infringe upon their human rights.
Appropriate definitions, including of legal capacity, are imperative and the legal
standards need to be clearly identified. This is fundamental for not only elucidating
the level of understanding required on the part of the individual in question, but also
so that assessors appreciate what is required of them to satisfactorily conduct an
assessment. It is also necessary to consider the triggers which raise legal capacity
as an issue, for example: cognitive, emotional, or behavioural signals; emotional
distress; delusions; hallucinations; very poor hygiene; or displaying inappropriate
behaviour.5 These triggers can also be signifiers of an individual’s vulnerability to
abuse and other potential violations of their human rights. Consequently, the ability
of assessors to identify and understand them is an important part of embedding a
human rights-based approach within professions which regularly interact with older
persons. Furthermore, it is also important to understand that lost or impaired capacity
can be underpinned by the cumulative effects of the health and financial inequities
discussed in Chaps. 8 and 10 respectively.6

With legal capacity assessments growing in complexity and frequency, it is gener-
ally accepted that assessment best practice guidelines are necessary that are respon-
sive to discrepancies in the knowledge, skills and expertise of potential assessors.7

Moredetailedguidancemaybeneeded, for example, by laypeoplewhoare unfamiliar
with either the legal or the health context in which the assessment is being conducted
but who find themselves in the position of having to be involved in an assessment of
capacity for another person. However, the persistent challenge is actually bringing
this to fruition given the number of stakeholders who are involved, associated costs
and the need for user testing, which adds ethical complexities when considering that
the ultimate ‘end-users’ have diminished or lost capacity. Further exacerbating this

4Purser and Rosenfeld (2014).
5American Bar Association Commission on Law and Aging/American Psychological Association
Assessment of Capacity in Older Adults Project Working Group (2008) 15–6.
6World Health Organization (2015), 8. See Box 1.2 on page 9 for a discussion of the result of health
and pension inequities in relation to capacity. For example, a study in England demonstrated that
life expectancy and the time lived free of disability varied, being conditional upon where someone
resided. The life expectancy of those in wealthier neighbourhoods in England was 6 years more
than those living in poorer neighbourhoods with the difference in the number of those who lived
disability-free being 13 years.
7See, for example: Australian Law Reform Commission (2017), 286; Purser (2017); Law Society
of New SouthWales (2016); Queensland Law Society, Allens Linklaters and Queensland Advocacy
Incorporated (2014).



142 6 Legal Capacity and Decision-Making

problem is the fact that health and legal organisations, including insurers, continue to
develop their own, discipline specific, guidelines around assessing capacity. Conse-
quently, particularly when the legal and health professions intersect, there is confu-
sion about what is required to be assessed, what the relevant legal framework consists
of, how the assessment ought to be conducted, what format the assessment should
take, and whose assessment should be preferred in cases of conflicting opinions.8

A multidisciplinary approach through the continued and better inclusion of other
disciplines, such as health and allied health professionals as well as those in financial
institutions, in the preparation of best practice guidelines will expose the process to
wider scrutiny ideally resulting in better practice. Health and allied health profes-
sionals in particular aremore ‘frontline’ and accessible to people. Consequently, they
may be in a better position to identify changes in a person’s capacity—the question
then being how to map individual cognitive and functional change to the relevant
legal standard for the specific decision. Further, there is often an element of trust
that exists between patients and their health professionals that is not always present
in a lawyer-client relationship given that people may only deal with lawyers infre-
quently and/or in negative or stressful circumstances. Such external investigation
will strengthen the development and application of any guidelines. Interdisciplinary
guidelines have been produced cooperatively in, for example, the United States of
America by the American Psychological Association and the American Bar Asso-
ciation,9 and in the United Kingdom by the British Medical Society and the Law
Society.10

Developing best practice capacity assessment paradigms may help to address not
only the complexity of the capacity assessment process but to also preserve individual
human rights and ensure respect for autonomy and dignity. This chapter therefore
explores the implications of human rights principles in the area of legal capacity, and
the role of stakeholder involvement in best practice design and implementation. It
argues that the human rights principles of individual autonomy and respect for dignity
require that legal capacity ought to be presumed until it can be satisfactorily proven to
be lacking or lost, and that all persons should be given the opportunity to participate
in decisions which affect them as far as is possible. To this end, the general concept
of capacity will be explored before looking at the intersection between capacity
and ageing, focusing on those in the ‘old, old’ cohort. Capacity in the legal context
(‘legal capacity’) will then be discussed. This discussion will include select areas
where issues of legal capacity are commonly encountered by older persons such as
wills, enduring documents (that is, those facilitating the appointment of substitute

8See, for example, Purser (2015); Purser and Rosenfeld (2014, 2016).
9American Bar Association Commission on Law and Aging/American Psychological Association
Assessment of Capacity in Older Adults Project Working Group (2008); American Bar Association
Commission on Law and Aging, American Psychological Association and National College of
Probate Judges (2006).
10British Medical Association and the Law Society (2015).
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decision-makers) and driving, as well as what is required to evidence the loss of
legal capacity. The discussion in this chapter will conclude with a more detailed
examination of the applicable human rights principles and how they can inform the
realisation of best practice capacity assessment in the ageing context.

6.2 The General Concept of Capacity

Generally, capacity is the cognitive and functional ability of a person to be able
to make a decision. The World Health Organization has defined healthy ageing in
terms of promoting the functional ability of persons to be able to be and do what they
value. This includes intrinsic capacity and pertinent environmental factors as well
as the relationship between the person and these elements—all concepts existing in
the capacity literature.11 However, capacity can mean different things to different
people, including, significantly, the various persons whose job it is to assess it. For
example, legal professionals are concerned with notions of legal capacity—can the
individual in question make the specific decision at the relevant time when taking
into account the relevant legal test and standard? By comparison, medical and health
practitioners assess variations in physical and mental capability. What is clear is
that capacity is ultimately a legal determination.12 However, the legal assessment of
capacity cannot occur in isolation from the clinical notion, and it is at this juncture
that the differing ideas as to what constitutes capacity and how it should be assessed
can become problematic. The difficulties in assessment are therefore only reinforced
by the terminological inconsistencies and unpredictability between those involved
in assessments.13

This section will discuss the cognitive and functional nature of capacity generally
before discussing the mentally disabling conditions that can affect it. First, however,
a brief note on terminology. The terms ‘capacity’ and ‘competency’ are often used
interchangeably. Traditionally the literature tended to try to separate them according
to discipline, with capacity being the medical concept and competency the legal.14

However, attempting to unambiguously distinguish between clinical capacity and

11World Health Organization (2015), 28–9, 32. See pages 31–2 and 100–3 for the trajectories of
healthy ageing involving functional ability and intrinsic capacity. The trajectories can be divided
into three main categories—that of high capacity, declining capacity and lost capacity, noting that
the decline of capacity is not necessarily a steady downwards trend and that capacity differs for
every person (that is, recognising its task and time specific nature). Figure 2.4 (page 33) sets out a
public-health framework for healthy ageing identifying opportunities for action throughout the life
course.
12Carney and Keyzer (2007).
13Purser (2017).
14Sullivan (2004), 131. See also Kitamura and Takahashi (2007), 578; Berg et al. (1996), 348–9;
Kerridge et al. (2009), 244.
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legal competency is practically futile. This is because, first, the existence, or other-
wise, of ‘capacity’ is ultimately a legal determination; secondly, in order to satis-
factorily make this assessment, legal questions of capacity (competency) cannot be
considered distinct from the clinical construct, especially when considering mentally
disabling conditions such as dementia; and, finally, as practitioners use the terms
interchangeably, any attempted demarcation is, at best, likely to remain an exercise
in linguistic futility.15 Consequently, the terms capacity and competency will be used
interchangeably here, being identified as legal or clinical where appropriate.

6.2.1 Cognitive and Functional Capacity

Capacity generally requires the ability to: understand the information being used
when making the decision; appreciate the information; apply the information in a
reasoned manner in order to make the decision, including evaluating the possible
consequences (risks and benefits) arising from making the decision; and communi-
cate consistent choices.16 It is a highly fluid construct. It is also time and decision
specific, and can fluctuate.17 An individual who has the capacity to make one legally
recognised decision may not have the capacity to make a different decision or poten-
tially even the same decision at a different time. For example, a person who has
an operative enduring power of attorney for the purposes of making financial deci-
sions (such as selling a house to enter into a retirement village) because of a loss of
capacity may nevertheless be able to execute a simple will. This variability highlights
the importance of having nuanced guidelines for assessing capacity to ensure that a
person’s human rights are not unduly restricted.

In order to make a decision, an individual will employ cognitive and/or functional
competencies.18 These competencies can also be referred to in terms of decisional
and executional capacity.Whereas decisional capacity is concernedwith the person’s
cognitive ability to be able to make the specific decision, executional capacity deals
with the person’s functional ability to then be able to action the decision.19 The
combination of cognitive and functional capacity required in order to make a deci-
sion depends upon the specific decision in question.20 Take, for example, financial
decision-making. This type of decision-making is primarily a cognitive exercise.
However, financial decision-making can also involve a functional element, such as

15Purser (2017).
16O’Neill and Peisah (2011), 955; Wilen Berg et al. (1996), 351; Karlawish et al. (2005), 1514. See
also Cairns et al. (2005), 373; MacArthur Research Network onMental Health and the Law (2004);
Gurrera et al. (2006), 1367; Kitamura and Takahashi (2007), 579; Sturman (2005), 955; Lai and
Karlawish (2007), 105; Purser et al. (2009), 796.
17Setterlund et al. (2002), 128; Attorney General’s Department of New South Wales (2008), 27.
18Cockerill et al. (2005), 8.
19Falk and Hoffman (2014).
20Dārziņš et al. (2000), 8–9.
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the signing of a bank withdrawal slip.21 It is the combination of cognitive and func-
tional elements needed to exercise financial decision-making capacity that makes
assessing it particularly difficult.22

Common features underpinning a person’s legally recognised cognitive ability to
exercise decisional capacity therefore include understanding, reasoning, evaluation
and communication. Such decisions are also recognised to be made in the context
of the individual’s own experiences, morals and beliefs with the notion of under-
taking a ‘reasonable process’ being distinguished from the rationality of the outcome
(‘reasonable conclusion’).23 That is, decision-makers canmake prima facie eccentric
and irrational decisions even if the process (understanding, reasoning, evaluation and
communication) is sound. This is an important point when assessing capacity as it is
easy to overlook, and instead impose external notions of what the decision should be
(the rejected outcome approach discussed below). As will also be discussed in more
detail below, a human rights-based approach requires an understanding of the way
that individual circumstances, experiences, opinions and relationships will shape a
person’s decision-making, so that capacity is assessed with these contextual factors
in mind.

6.2.2 Mentally Disabling Conditions

The cognitive and functional capacity necessary to make decisions can be impaired
or eliminated by any one or more of a combination of conditions, collectively termed
‘mentally disabling conditions’. These conditions can generally be grouped as: those
resulting in cognitive decline, such as dementia; developmental and/or intellectual
disability; acquired and/or organic brain injury; mental illness such as schizophrenia;
and alcohol and/or drug-related diseases.24 Therefore, the character of the mentally
disabling condition may be mental, psychological, intellectual and/or physical. A
diagnosis of a particular condition, for instance dementia, should also not be taken to
equate to an automatic loss of capacity. In fact, impaired or lost capacity may poten-
tially be addressed through the adoption of appropriate supports, such as a treatment
plan. This includes not only recognising the possible effects of any prescriptionmedi-
cations and/or co- or multi-morbidities on the capacity of the person, but also through
heightening the positive environmental factors in which the assessment occurs for
that person.25 For example, conducting the assessment in an environment familiar
to the person being assessed, as well as ensuring that they have any hearing and/or
visual aids present.

21Ibid., 72–3.
22Ibid., 73.
23Arias (2013), 144.
24Dunn et al. (2006), 1323–4; Carney and Keyzer (2007), 255.
25Frost et al. (2015), 8; Dārziņš et al. (2000), 4; Sargent & Anor v Brangwin [2013] QSC 306;
World Health Organization (2015), 26, 58–9.
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There are a number of markers that may indicate the existence of a mentally
disabling condition. In addition to the above identified general categories, these can
include: delirium; withdrawal; confusion and/or anxiety; a lack of motivation; inde-
cisiveness; poor attention span; inferior memory retention; and/or neurodegenerative
diseases, such as dementia.26 Depression is another potentially significant indicator
of amentally disabling condition. It is crucial that depression be identified in capacity
assessments.27 This is because depression can result in people with mild cognitive
impairments exaggerating those impairments which can, in turn, lead to incorrect
outcomes when assessing capacity.28

It is difficult not to discuss dementia specifically when considering mentally
disabling conditions given the prevalence statistics as well as the attention dementing
illnesses attract.29 Dementia rates and associated costs are only expected to increase
over the next two decades, particularly as the ‘baby boomer’ generation reaches
‘retirement’ age.30 It is anticipated that the number of people diagnosed with
dementia, currently estimated to be approximately 44 million people, will almost
double by 2030.31 It is one of the main causes of disability in people sixty to sixty-
five years and older in, for example, Australia and the United Kingdom.32 In the
United States of America, one in nine people who are aged sixty five years and over
have been diagnosed with dementia, with this figure anticipated to almost triple by
2050.33 One in four Australians aged eighty-five years and over are estimated to have
been diagnosed with dementia,34 while one in three people over the age of sixty-five
are expected to die from dementia in the United Kingdom.35 Particularly concerning,
although somewhat unsurprising, is the fact that over half of the residents in aged
care facilities in Australia in 2015 had been diagnosed with dementia.36 Although
dementia does not only affect older people, the risks of dementia do increase as
people age, particularly for those people in the eighty year and over (‘old, old’)
cohort. Understanding the effects of dementia as people age is vital when consid-
eringmechanisms to protect against the possible impairment or loss of capacity. Such
mechanisms will often highlight the importance of estate or future planning, which
will be discussed in Chap. 8.37

26O’Neill and Peisah (2011), 3.
27World Health Organization (2015), 58.
28Okonkwo et al. (2008), 656.
29For more on this see, for example: World Health Organization (2015), 59.
30Lin and Lewis (2015), 237.
31UK Government (2015).
32Australian Bureau of Statistics (2009), 2–3; Access Economics (2009), i; and AgeUK (2016),
12–3.
33Population Reference Bureau (2015); Alzheimer’s Association (2016).
34Australian Bureau of Statistics (2009), 2–3; Access Economics (2009), i.
35AgeUK (2016), 12–3.
36Australian Institute of Health and Welfare (2016).
37Peisah and Brodaty (1994), 382; Liptzin et al. (2010), 950.
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‘Dementia’ is a large grouping of a number of different conditions, with the most
notable being Alzheimer’s disease followed in frequency by dementia with Lewy
bodies.38 It is generally defined as a ‘an acquired global impairment of memory,
intellect and personality without impairment of consciousness’.39 It is a degener-
ative neurological disorder that results in the decline of a person’s cognitive abil-
ities. Symptoms include progressive deterioration of cognitive abilities, memory,
reasoning, communication skills, and the capability to undertake daily living tasks.40

Paranoid delusions and severe confusion are common in people with dementia. This
can therefore have a significant negative bearing on the assessment of capacity, partic-
ularly financial capacity (which is discussed below) if the assessor(s) is unaware
of the dementia diagnosis. This is because, for example, delusions can impede a
person’s understanding of who their potential beneficiaries are in terms of having
the testamentary capacity necessary to make a valid will.41 Whereas, if the condition
is known, it gives the solicitor preparing the will, for instance, the ability to try to
maximise the person’s understanding of any potential beneficiaries in the particular
circumstances in order to meet the testamentary capacity standard.

As can be seen, mentally disabling conditions can result in the impairment or loss
of capacity, with potentially serious implications for the enjoyment of human rights
extending beyond the legal context. If someone is capable, they possess the right to
be able to make their own, legally recognised decisions. A determination of a loss
of capacity eliminates that decision-making autonomy for that particular decision.
The impairment or total loss of decision-making autonomy can be confronting for
not only the individual but can also affect familial and societal attitudes.

This is significant because individual and communal perceptions of how
autonomous behaviour should present can be a powerful factor in capacity deter-
minations and beyond, especially when coupled with ageist attitudes.42 That is, the
label of incapacity for one decision may erroneously morph into a label of incapacity
to make all decisions thus resulting in an unnecessarily interventionist, paternalistic
and protectionist view being adopted by family, friends and/or caregivers (depending
upon the specific circumstances and how vulnerable the person is). Members of
familial and social networks can often be either too hesitant or too fervent in imposing
what they view as being ‘for the best’ in relation to the person whose capacity is
in question. This can often result from a lack of understanding as to the decision-
specific nature of capacity and what ‘capacity’ actually is. Significantly, however,
such attitudes are not always informed by a nefarious goal such as to benefit finan-
cially from the assets of the person with impaired or lost capacity (elder abuse is
discussed in Chap. 7). Whether malevolent or benevolent in intent, such approaches
can feed into how the individual sees themselves, thus giving rise to a symbiotic rela-
tionship highlighting how important the social and familial nexus is. The concept

38O’Neill and Peisah (2011), 3.
39Peisah and Brodaty (1994), 382.
40Alzheimer’s Australia (2009), 5.
41Banks v Goodfellow (1870) LR 5 QB 549; Purser (2015).
42Purser and Sullivan (2019).
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of relational autonomy is therefore important, especially in the context of supported
decision-making as required by the CRPD.43 Although important, a discussion of
relational autonomy principles is outside the scope of this work which is confined to
exploring a human rights framework for elder law.44

Accurate identification of the relevant mentally disabling condition(s), the assess-
ment process and the skills of the assessor(s) are therefore vital to ensuring that
capacity assessments do not unnecessarily encroach upon human rights by making
an incorrect determination. This is particularly the case in mentally disabling condi-
tions, such as dementia, where the individual may not clearly present as experiencing
decline and in which sufferers may lack the insight necessary to understand both the
changes they are going through, as well as the necessity of conveying the diagnosis
to the assessor(s).45 The choice not to reveal pertinent information during the assess-
ment process can arise, in part, because of the stigma that can attach to a diagnosis
of any mentally disabling condition, but particularly that of dementia. Assessors and
assessment processes therefore need to accommodate these factors to ensure that
relevant information is available to enable accurate assessments, while at the same
time respecting individuals’ rights to privacy and respect for dignity.

6.3 Capacity and the ‘Old, Old’

Populations globally are ageing and although not the sole cause, ageing is one
of the main contributing factors to the growth and importance of capacity assess-
ments. Ageing, both normal and pathologic, can have a substantial, detrimental and
inescapable influence on a person’s mental and physical capabilities and, conse-
quently, their capacity to be able to make their own, legally recognised decisions. In
fact, it has been proposed that ‘diseases of the aged’ should be a distinct category
when considering the mentally disabling conditions discussed above.46 However,
ageing, in and of itself, is not a determinative factor for the existence of capacity—or
for the loss or impairment thereof. In fact, to assume that a person lacks capacity
because they have attained a certain chronological number is not only to perpetuate
discriminatory and ageist assumptions, but also to encroach upon an individual’s
human rights.47

43See, for example: O’Connor (2010); Hall (2012); Purser and Sullivan (2019).
44See, for example: O’Connor (2010); Hall (2012).
45Falk and Hoffman (2014), 856.
46Creyke (1995), 10–2.
47Universal Declaration of Human Rights (1948), art 2.
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Nevertheless, the risk of cognitive impairment, as well as certain medical and
neurological diseases does increase with age, particularly in the old, old cohort.48

Consider again, for example, dementia which is often intrinsically enmeshed with
‘ageing’. It is important to appreciate that dementia is a clinical condition distinct
from normal cognitive ageing. Age does not automatically equate to a dementia diag-
nosis, although the risk factors for dementia and cognitive impairment do strongly
increase with age.49 A number of conditions resulting in cognitive decline are asso-
ciated with ‘normal’ ageing which can, in turn, affect an individual’s functional
capacity, although theywill not generally result in difficultieswhenundertaking activ-
ities of daily living (ADLs).50 There can, however, be a gradual decline in a person’s
complex functional abilities which impacts the ability to perform at a higher level, for
example, being able to drive.51 Other factors, such as isolation, sensory impairment
and dependence can also increase not only the risk of incapacity, but also abuse.52

There are some cognitive abilities, such as a person’s vocabulary, that are relatively
unaffected by ageing, however other functions, for instance reasoning and memory,
do experience a decline.53 It should, however, be noted that decision-making is not
always a rational undertaking. It is certainly not one free from emotion.54 As people
growolder, their decision-making can be influenced by deficits inmemory, education,
attention, cognition and risk-taking.55 Older people are also more prone to relying
on experience rather than making a decision based purely upon the available facts.56

An issue closely related to both cognitive impairment as well as the notion of
‘ageing well’ is the effect of isolation and loneliness on older people. For instance,
40% of people diagnosed with dementia have reported feeling lonely, with 34%
indicating that they do not feel as though they are part of their local community.57

When these factors are combined with a loss or lack of capacity, the potential issues
of isolation and/or loneliness facedmore broadly by people as they age is concerning.
This is because a loss of capacity, when mixed with loneliness and social isolation,
can result in increased vulnerability to abuse as well as being subject to undue
influence. This therefore has significant implications for the protection and promotion
of human rights particularlywhen considering the fundamental right to independence
and autonomy.58

48Moye and Marson (2007), 3; Harada et al. (2013), 737–8; Moye et al. (2013), 162; World Health
Organization (2015), 25.
49Moye et al. (2013), 162.
50Ibid.
51Ibid.
52Ibid.
53Harada et al. (2013), 738.
54Moye et al. (2013), 167.
55Ibid.
56Ibid.
57Ibid.
58World Health Organization (2015), 74.
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6.4 Legal Capacity

It is the law that provides the mechanism through which to recognise incapacity,
rationalising third party intervention to ensure the protection of the individual.59

Legal capacity focuses on a person’s ability to be able to make a specific decision
and/or undertake a particular activity at the specific time of the decision/activity.
It is ‘relative to the particular transaction which is being effected by means of the
instrument, and may be described as the capacity to understand the nature of that
transaction when it is explained.’60 Further, ‘for a juristic act to be valid the person
performing it should have the mental capacity (with the assistance of such explana-
tion as he may be given) to understand the effect of that particular act…’.61 Thus, the
legal requirements for capacity generally focus on the individual making the deci-
sion (including the individual’s ability to make the decision), the context in which
the decision is being made, as well as the nature and complexity of the decision
after the relevant information has been communicated.62 Five fundamental factors
have therefore been suggested as underpinning legal capacity: functional, causal,
interactive, judgmental and dispositional.63 First, functional capacity is concerned
with a person’s capability to complete tasks and the knowledge this requires (thus
identifying the contextual capacity).64 Secondly, the causal component assesses a
person’s functional competence given the previously identified contextual capacity.65

Thirdly, whether the person’s ability is sufficient in light of the decision should be
investigated (the interactive component).66 Finally, the judgmental and dispositional
elements require that a decision be reached, that the person has the requisite capacity
(or not as the case may be) and that appropriate consequences occur as a result of
this determination in the specific context.67

In addition to being time anddecision specific, both the test for, and the standard of,
capacity required can also vary between differing legal jurisdictions.68 For example,
the legal capacity necessary to enter into a contract to sell a house differs from that
required to make health decisions, which differs again from that needed to execute a
valid will.69 In relation to the ability to enter into a contract, for example, the capacity

59Grisso (2003), 2.
60Gibbons v Wright (1954) 91 CLR 423, 438 (Dixon CJ, Kitto and Taylor JJ). Applied in, for
example, Re Beaney deceased [1978] 2 All ER 595 and In the estate of Park deceased [1954] P 89.
61Hoff v Atherton [2005] WTLR 99, [33] citing Re K (Enduring Power of Attorney) [1988] Ch 310,
313.
62Frost et al. (2015), 6; Masterman-Lister v Brutton [2003] WTLR 259 CA.
63Grisso (2003), 23.
64Ibid., 23–4.
65Ibid., 29.
66Ibid., 32–3.
67Ibid., 36.
68Attorney General’s Department of New South Wales (2008), 27; Setterlund et al. (2002), 28;
Dārziņš et al. (2000), 4–6; Sullivan (2004), 132.
69Grisso (2003), 9.
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required is defined in terms of being able to understand both the nature and effect
of the specific contractual terms after they have been explained.70 Thus, if there is a
sale of a house it will be the person’s capacity to understand this in relation to that
transaction that is being assessed. Significantly, this also applies in the context of
retirement villages (discussed further in in Chap. 9).

Capacity can be assessed either contemporaneously with the decision or retro-
spectively after the decision has been made.71 Contemporaneous assessments are
ideal although they raise practical issues of cost, as well as tactically indicating that
there may be an issue with legal capacity—which can subsequently be used in rela-
tion to allegations of a lack of capacity in relation to the validity of, for example, the
transmission of assets or a will. Another potential issue in obtaining a contempora-
neous assessment is the requirement to obtain instructions from the individual. First,
the person in question may not realise that there is an issue with their capacity, which
can be confronting for them to face but, additionally, they may not have capacity
to give instructions—remembering that the task and time specific nature of capacity
requires capacity not only for the specific decision in question but also to consent to
the assessment.

The remainder of this section will focus on some of the main issues arising in
relation to legal capacity. It will first discuss legal ‘terms of art’ such as lucid intervals,
insane delusions and undue influence. Itwill then explore financial capacity given that
this is one of the main domains of capacity that can impact legal decision-making for
older people. Select areas of substantive application of capacity which are common
as people age, notably, wills, enduring documents and driving will then be discussed.

6.4.1 Legal Terms of Art

The phrases ‘insane delusion’, ‘lucid interval’ and undue influence have all been
critiqued as ‘legal terms of art’ meaning little in a modern, multidisciplinary
context.72 Although these are terms that resonate with legal professionals, they often
mean little to nothing to those in other disciplines, particularly the health and allied
health professions.73 For example, although capacity fluctuates, particularly in the
early stages of dementia, there is no such thing as a ‘lucid interval’ for people
diagnosed with moderate to severe dementia. An insane delusion, which is loosely
defined at law as being ‘a fixed and incorrigible false belief which the victim could
not be reasoned out of’,74 arises in the testamentary context and is only relevant

70Gibbons v Wright (1954) 91 CLR 423.
71O’Neill and Peisah (2011).
72Sprehe and Kerr (1996), 255; Moye et al. (2013), 163. On each of these terms see: Purser (2017).
73Sprehe and Kerr (1996), 255; Moye et al. (2013), 163.
74Bull v Fulton (1942) 66 CLR 295, 337 (Williams J). See also Frost et al. (2015), 250–2 for a
discussion on delirium.
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when affecting the dispositions contained in a will.75 However, although perfectly
reasonable to those with legal training, the concept presents the question of whether
a delusion is ever ‘sane’ and how appropriate is this approach to classifying one as
(legally) ‘insane’? These terms are therefore suggested to be legal fictions providing a
means to an end to resolve difficult questions of law rather than having any authentic
medical basis.76

In relation to capacity and undue influence, whereas capacity examines the ques-
tion of whether a person is cognitively able to make a decision, or to exercise their
will, undue influence focuses on the question of whether an individual’s will is
overborne.77 Both capacity and undue influence deal with issues around potential
vulnerability including isolation, dependency (physical and emotional) and loneli-
ness. Therefore, although a lack of capacity and undue influence can occur in factually
similar environments, they are distinct issues at law. In fact, in order for a will to be
unduly influenced, it has to be recognised at law as existing.78 That is, a person has
to have capacity in order for them to be unduly influenced. Consequently, particu-
larly in relation to substitute decision-making (discussed below), if a person lacks
capacity and substituted decision-making is necessary then there can be no allega-
tion of undue influence. This is distinct from supported decision-making regimes in
which capacity, albeit impaired, does exist, resulting in a complex interplay between
impaired capacity and undue influence.

The recognition of discipline specific language is therefore also valuable when
considering the practical importance of adopting clear terminology when assessing
capacity and legal ‘terms of art’. This is because if the professions do not understand
each other there is an increased likelihood that this could negatively influence the
assessment outcome resulting in an incorrect determination as to capacity. Such
a determination could, in turn, severely impact the independence of an individual
to be able to continue to make autonomous and legally recognised decisions, thus
infringing upon their human rights.

6.4.2 Financial Capacity

Financial capacity is a complex, multifaceted concept which has been defined as
a person’s ability to manage financial assets, including money, in ways that are
consistent with their morals and self-interest.79 It encompasses a variety of abilities

75Tippet v Moore (1911) 13 CLR 248, 250 (Griffith CJ).
76Marson et al. (2004), 78. On the link between lucid intervals and fluctuating cognition see, for
example: Shulman et al. (2015), 287.
77Purser (2017).
78Johnson v Buttress (1936) 56 CLR 113; Union Bank v Whitelaw [1906] VLR 711; Lloyds Bank
v Bundy [1974] 3 All ER 757; Wingrove v Wingrove (1885) 11 PD 81; and Hall v Hall (1868) LR
1 P & D 481; and Nicholson v Knaggs [2009] VSC 64.
79Marson and Hebert (2007); Marson and Sabatino (2012), 6.



6.4 Legal Capacity 153

and skills including conceptual, functional, pragmatic and judgment—all of which
vary greatly depending on the individual in question and their experience, educa-
tion and socio-economic status.80 These abilities are crucial to the independent and
autonomous functioning of individuals.81

Financial capacity is a fundamental question in the ageing context because it
underpins a person’s ability to independently and autonomously manage their finan-
cial and testamentary affairs in accordance with their own self-interests, beliefs and
morals.82 Consequently, it is a significant issue in a setting where people are living
longer than ever before, but often in circumstances where they have lost the capacity
to be able to make their own, legally recognised decisions.83 Financial capacity is
crucial to planning for a financially secure future (discussed in Chap. 8) given that
absent financial capacity a person cannot manage their financial affairs including,
potentially, in relation to estate planning, securing accommodation and accessing
healthcare.84 In fact, there is an immense and ‘underappreciated’ challenge posed
by the diminution or loss of financial capacity in older people.85 This is because
older people, particularly in the old, old cohort, are most vulnerable to lost finan-
cial capacity resulting from both cognitive decline in normal ageing, as well as other
mentally disabling conditions such as dementia.86 This is especially significant given
that older people tend to hold the most wealth, particularly when taking into account
the value of real estate and voluntary pension contributions.87

To remain living independently, an individual must demonstrate that they can
complete the ADLs and instrumental activities of daily living (IADLs).88 ADLs can
be either household tasks, that is doing chores around the house, or basic duties,
which include tending to personal hygiene.89 IADLs require advanced cognitive
functioning, which includes, for example, exercising financial capacity.90 Financial
capacity is therefore highly susceptible to the mentally disabling conditions that
result in cognitive decline.91 In fact, one of the earliest indicators that financial
capacity is declining is the inability to undertake basic calculations, which can then
obviously impact a person’s ability tomanage their money and assets.92 Other factors
relevant to the existence of financial capacity include knowledge, judgment and

80ABA/APA (2008); World Health Organization (2015), 55.
81Marson et al. (2000).
82Marson (2013), 382.
83Marson and Hebert (2007). See also Pinsker et al. (2010), 333; Webber et al. (2002), 250.
84Marson and Hebert (2007). See also Pinsker et al. (2010), 333; Webber et al. (2002), 250.
85Marson and Sabatino (2012), 6–7.
86Ibid.
87Jourdan and Glickman (1991), 415.
88On the role of ADLs and IADLs in intrinsic capacity across the life course as viewed by theWorld
Health Organization see: World Health Organization (2015), 65.
89Marson (2013), 383; Falk and Hoffman (2014), 860.
90Marson (2013), 383.
91Marson and Hebert (2007).
92Marson (2013), 383; Lock (2016), 18.
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performance, that is, the ability to explain relevant concepts and implement sound
financial decisions.93

Consequently, the factors affecting financial capacity vary significantly between
individuals and can be influenced by any number of variable constituent parts,
including not only the decision being made but also the financial experience, educa-
tion and socio-economic level of the person making the decision.94 Additionally, it
is also important to recognise the role that other factors external to financial consid-
erations can play in financial capacity. These include, for example, familial, social
and cultural influences.95 The person’s demonstrated belief system, morals and atti-
tudes towards finances are another significant aspect informing financial capacity
and its assessment. There is also no one tool or standardised test that can be used
to determine either financial capacity or capacity generally.96 This is despite the
alarming and erroneous reliance on standardised tests such as the Mini-Mental State
Examination as being determinative of capacity in specific legal contexts—they are
not.97

Assessing financial capacity is difficult with scant literature in this area mapping
the impact of mentally disabling conditions to the relevant legal framework (test and
required standard).98 Such lack of guidance as to how to satisfactorily assess financial
capacity, particularly in light of the ageing population and potential human rights
implications, is concerning. The fact that legal, health and allied health professionals
may lack the understanding necessary to satisfactorily assess financial capacity is also
cause for unease.99 Further research is therefore required consolidating and building
upon current knowledge.100 Research focusing on the relationship between financial
capacity and depression would be especially useful given the hidden impact that
depression can have on capacity and its prevalence amongst older persons, partic-
ularly those living in aged care accommodation.101 Wills and enduring powers of
attorney (EPAs) both require (differing) levels of financial capacity. They will be
discussed in the next sections.

93Earnst et al. (2001), 110–11; Pinsker et al. (2010), 333; Marson (2013), 384.
94Marson (2013), 384.
95Pinsker et al. (2010), 333, 336, 338.
96See also Collier et al. (2005).
97Lonie and Purser (2017), 44.
98Moye and Marson (2007), 7; Marson et al. (2000); and Cockerill et al. (2005), 49; Marson et al.
(2000); Moye and Marson (2007), 7–8.
99Cockerill et al. (2005), 49.
100Kershaw and Webber (2004), 338.
101Pinsker et al. (2010), 336.
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6.4.3 Testamentary Capacity

The question of capacity in the context of making a will and/or enduring document
(which will be discussed next) is an issue which seems to arise more frequently when
people are older. This can often be because people aremore aware of the possibility of
death and/or incapacity as they age—or as their family members and/or friends age.
Wills and enduring documents are also common vehicles utilised in estate planning
as people begin to plan for their future, including their financial security beyond paid
employment (discussed in Chap. 8).

In order to validly execute a will, the document has to meet the necessary formal
requirements. The testator also has to have the requisite mental elements, including
testamentary capacity.102 That is, a testator must be able to understand the nature and
extent of her or his property (at least generally), the potential beneficiaries who may
have a moral claim, and the effect of making a will.103 The testator must also not
suffer from any ‘insane delusion’ or cognitive impairment which is of such a degree
and form so as to directly impact the dispositions in the will.104 It is noted that a
person may have capacity during a ‘lucid interval’.105

The task and time specific nature of capacity means that a person’s testamentary
capacity can also depend upon both the complexity of the testator’s estate and the
testamentary instrument. For example, the capacity needed to execute a will estab-
lishing a discretionary trust is higher than a ‘straightforward’will wherein the testator
leaves all of their assets to their partner and then to any children.106 Whether capacity
existed at the relevant time is a question of fact, ultimately to be determined by the
court.107 The relevant time here is when the testator signed the will. However, if the
testator loses capacity between the giving of instructions and the execution of the
will, where the instructions were reasonably proximate, for instance the day before
execution, then that will be taken as the relevant time.108 The aim, where possible,
is to give effect to the testamentary intentions of the testator.

It is important to note that often solicitors have a duty to act on any coherent
instructions and thus must prepare the will, especially as the decision as to whether

102See generally Banks v Goodfellow (1870) LR 5 QB 549, 565–6 (Cockburn CJ) for common law
countries such as Australia, the United Kingdom and the United States of America. The position
in the United Kingdom is also informed by the Mental Capacity Act 2005 (UK). On this, see the
British Medical Association and the Law Society (2015), 85–6; Myers (2014), 44; and Frost et al.
(2015), 55–63. For the position in the United States of America see, for example, Newman v Smith
77 Fla. 633, 673–74, 82 So. 236, 247–48 (1918); Kapp (2015), 165; and Shulman et al. (2009), 436.
103Banks v Goodfellow (1870) LR 5 QB 549, 565–6 (Cockburn CJ).
104Banks v Goodfellow (1870) LR 5 QB 549, 565–6 (Cockburn CJ). Banks has been applied in, for
example, Read v Carmody [1998] NSWCA 182 (23 July 1998); Boughton v Knight (1873) LR 3 P
& D 64, 65 (Sir James Hannen); Posener and Jacoby (2008), 754; and Frost et al. (2015), 40–8.
105Timbury v Coffee (1941) 66 CLR 277 applied in Challen v Pitt [2004] QSC 365.
106Purser and Lonie (2019).
107Jacoby and Steer (2007), 155; Shulman et al. (2009), 434; Marson et al. (2004), 82.
108Parker v Felgate (1883) 8 PD 171; Bailey v Bailey (1924) 34 CLR 558, 567, 572.
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the testator had the requisite capacity or not is ultimately that of the court.109 This
duty is not always well understood by health professionals, often causing confusion
when legal and health professionals intersect throughout the assessment process. The
onus is on the person propounding the will, the executor, to raise the presumption
of capacity.110 The burden then shifts to the person alleging a lack of capacity to
evidence this. The courts will then make a determination as to testamentary capacity
based on all of the evidence, and on a case by case basis.111 This is where the evidence
in relation to the assessment process, by both the legal and (any) health professionals
as well as any lay witnesses (often family and friends), is particularly important. The
assessment process will be discussed further in the next section.

Discussion has emerged in the literature questioning the currency of the test for
testamentary capacity.112 It should be noted, however, that this is predominantly
occurring in the medical literature distinct from the legal academic and judicial
discourse.113 Further, the legal test for testamentary capacity is a general statement
that was never intended to have the force or rigidity of a legislative provision.114

That is not to say, however, that the scrutiny brought to bear on the traditional legal
test by the adoption of a multidisciplinary approach is a bad thing, it is not. Indeed,
it is essential. Opening the test to critique from a number of interested stakeholders
will only serve to strengthen the assessment process. In fact, critical engagement
with not only the legal test for capacity, but also the assessment process, is vital in
developing best practice. Given the necessary flexibility of the legal test itself, the
development of best practice is fundamental to ensuring the protection and promotion
of human rights, notably the right, in the case of capacity, to engage in autonomous
decision-making where possible.

Court ordered or statutory wills in particular pose an interesting conundrumwhen
applying a human rights framework to testamentary capacity—are they interven-
tionist and paternalistic or do they ensure equality before the law by giving effect
to the testamentary intentions of persons who would otherwise have been unable to
make a valid will?115 Statutory wills enable a person to seek an order from a court to
make, alter or revoke awill on behalf of another person allegedly lacking testamentary
capacity but who is still alive.116 They are not uncommon for older people in relation
to estate planning purposes.117 One of the questions the court will ask in deciding

109Jacoby and Steer (2007), 156.
110Bull v Fulton (1942) 66 CLR 295, 299 (Latham CJ); 341 (Williams J); Shaw v Crichton [1995]
NSWCA BC 9,505,228 (23 August 1995) 2–4 (Handley, Cole & Powell JJ).
111Bailey v Bailey (1924) 34 CLR 558.
112For more on this see, for example: Purser K (2015. For a modern interpretation of the
testamentary capacity test see, for example: Re Loxston, Abbott v Richardson [2006] WTLR 156,
and Read v Carmody [1998] NSWCA 182 (23 July 1998).
113See, for example: Peisah (2005).
114Purser (2017).
115On this see: Croucher (2009).
116Purser (2017).
117Re Matsis [2012] QSC 349; GAU v GAV [2014] QCA 308.
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whether to make the will or not is whether the will is one the testator would make if
they had the necessary capacity to do so. Therefore, on the one hand, statutory wills
are vehicles which enable the testamentary intentions of people lacking capacity to
be carried into effect and thus support their right to dispose of their property as they
would have wished had they had the capacity to be able to make a will themselves.
On the other hand, there is significant difficulty in being able to determine what
someone else would have wanted, absent clear instructions, particularly if the person
never had the requisite capacity to be able to indicate what they would want done
with their estate, that is a ‘nil capacity’ case. Consequently, while a statutory will
can be an important means of ensuring that a person’s estate is managed in a way
which is consistent with their anticipated intention, a human rights-based approach
demands that the court make such decisions with human rights principles firmly in
mind, especially in the ‘nil capacity’ cases.

6.4.4 The Capacity to Make Enduring Documents

As people age, potentially without decision-making capacity, the ability to appoint
someone, ormultiple people, that they trust tomake those decisions becomes increas-
ingly important. This is the notion of substitute decision-making. Substitute decision-
making tends to occur in twomain areas, financial and healthcare/personal decisions.
These documents demonstrate the traditional societal and government approaches
to enabling people to have decisions made for them when they are no longer able.
That is, by enabling the individuals to appoint person(s) they trust to make decisions
on their behalf, this gives the person who loses capacity the greatest level of control
(that is possible given the circumstances) in the decisions that will be made for
them when they lose capacity. It is therefore an attempt to acknowledge the person’s
decision-making autonomy through the appointment of someone they trust to make
financial and/or health/personal decisions on their behalf. The powers given to attor-
neys and guardians under enduring documents are immense. They can basically do
anything the principal (the person who made the enduring document) could do if that
person had capacity.118 This therefore makes enduring documents effective vehicles
for abuse, particularly financial abuse.119

Substitute decision-making therefore raises significant legal, ethical and human
rights issues. In particular, the human right objectives of respecting decision-making
autonomy and protecting vulnerable individuals against exploitation and abuse may
come into conflict where the tool used to facilitate the exercise of autonomy is open to
misuse. To address this potential conflict, the concept of supported decision-making
as an alternative to substitute decision-making may be more appropriate within a

118Standing Committee on Social Issues, Parliament of New South Wales (2010), 8.
119Setterlund et al. (2002), 128. Australian Law Reform Commission (2017); Purser et al. (2018);
World Health Organization (2015).
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human rights framework.120 Supported decision-making emphasises the ability of
the individual to be able to make their own decisions for as long as possible with
appropriate support. The support options employed vary, and often involve family
and carer input where necessary. New technologies also provide innovative ways in
which to provide support to people with diminished capacity.

A move to supported decision-making would be in line with the CRPD which
recommends a paradigmatic shift away from substitute towards supported or assisted
decision-making.121 The CRPD has as its aim the idea that all individuals, including
people with a disability, should experience the effects of legal capacity equally,
with the ultimate goal being to give effect to the individual’s preferences and thus
promote their human rights.122 To achieve this it draws a distinction between legal
standing and legal agency as two different, though related, dimensions of capacity.
Legal standing is the ability to have legal rights and duties, while legal agency is the
ability to exercise those rights and duties.123 By drawing this distinction the CRPD
focuses on ability rather than capacity, with the understanding that even if a person
has impaired capacity at law, they may still be able to exercise legal agency provided
that appropriate supports are implemented to assist them in exercising their decision-
making autonomy.124 Supported decision-making is a method of promoting ‘ability’
rather than capacity, and is therefore more consistent with a human rights-based
approach.125

Supported decision-making schemes have been introduced in a number of coun-
tries, for instance, Australia, Canada, Germany, the United Kingdom, Ireland,
Sweden and the United States of America.126 Many countries however have adopted
a ‘continuum approach’.127 That is, rather than replacing substitute decision-making
with supported decision-making, this approach recognises that some people will
lose capacity (distinct from impaired capacity) and consequently will not have the
cognitive ability to be able to make decisions, even with support. This approach is
more representative of the practical problems that can arise and the need to recognise
that at some point, for instance if a person is in a coma, capacity can be completely
lost. This approach therefore promotes a system whereby substitute and supported
decision-making co-exist.

Several challenges with implementing supported decision-making schemes exist,
notably, the issue of finding appropriate support mechanisms, but also the risk of
abuse, particularly through undue influence where the person has diminished but not
lost capacitywhich canplace the personwith diminished capacity in a greater position

120Then et al. (2018); Carney et al. (2019).
121Notably articles 5 and 12. Perlin (2013), 1179.
122Australian Law Reform Commission (2013), 30, 36; Blanck and Martinis (2015), 26.
123Australian Law Reform Commission (2013), 28.
124Gooding (2013), 437.
125Perlin (2013), 1176–7; Australian Law Reform Commission (2014), 38.
126Blanck and Martinis (2015), 26.
127Browning et al. (2014).
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of vulnerability.128 Therefore, even though the aim of supported decision-making is
to support the individual to be able to retain their independent decision-making ability
for as long as possible, by doing so questions in relation to increased risk of both
undue influence and abuse are raisedwhich can be just as significant a threat to human
rights. However, as noted above, if a human rights-based approach is implemented
then principles of autonomy, dignity, equality before the law and access to justice
can be better embedded to ensure safeguards are in place to minimise these risks in
both supported and substitute decision-making regimes.

6.4.5 Driving

Another significant practical issue arising in relation to capacity assessments is
driving. Older people may place heavy reliance on private vehicles for transporta-
tion, particularly in rural, regional and remote areas where public transport may not
be readily accessible.129 It seems likely that the number of people seeking medical
advice in relation to their capacity to drive is only going to increase given the risk of
age-related cognitive and physical decline, includingwith respect to visual andmotor
skills, on driving.130 Driving is significant not only because it provides a means of
transportation but it also fosters the ability to be socially connected, that is, being
able to attend activities external to the person’s house, particularly if they live alone.
Such activities also extend beyond participation in social events to include other
facets of life, such as promoting health and wellbeing, employment, and community
involvement. In fact, isolation can increase in older people who are no longer able
to drive.131 As will be discussed in relation to elder abuse (Chap. 7), isolation is also
one of the risk factors for a heightened vulnerability to elder abuse. Driving, there-
fore, can be an important factor in an older person’s independence and freedom, and
can be a crucial determinant of their ability to enjoy a wide range of interdependent
human rights (as discussed in more detail in Chap. 4).

The questions around an older person’s ability to drive are twofold. First, whether
it is safe for the older person to continue to do so, both for themselves but also in
relation to any risks posed to other drivers. Secondly, there may be legal restrictions
and mandatory licence renewal processes imposed on older people in order to retain
their licences once a certain age is reached.132 For example, drivers must carry a
current medical certificate upon attaining the age of seventy-five years or risk being
fined in Queensland, Australia. The issue of age-based mandatory medical testing
and licence regulation is obviously contentious. Those supporting the policy tend to
use the safety argument as a justification. Conversely, however, this policy is also one

128Blanck and Martinis (2015), 27.
129Wong et al. (2016), 133.
130Horswill et al. (2013), 130; Wong et al. (2018), 495; Wong et al. (2016), 133.
131Qin et al. (2019).
132Wong et al. (2016), 133.
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which is clearly based upon ageist and discriminatory assumptions that once a person
reaches a certain age, they become a danger both to themselves as well as to other
road users. Further, research suggests that older people can also face discrimination
when they submit to the age-based mandatory driving assessments.133

Human rights are not absolute and it is lawful to restrict some rights in order
to pursue a legitimate aim, such as public safety. However, any such restrictions
need to be imposed under law (that is, they cannot be arbitrary) and they need
to be necessary and proportionate to their stated objective.134 It is therefore not
incompatible with human rights to make provision for older people to lose their
driving licences when they are no longer considered capable of driving safely. In
order to comply with human rights principles the regulation of older drivers must
avoid unreasonable assumptions about a person’s abilities. Further, any processes for
testing or medical assessments must be conducted in accordance with due process
and afford older drivers due respect. Importantly, pathways need to be available to
ensure that an individual can challenge any negative assessment against them and
has an opportunity to have the decision over-turned if it is found to be contrary to
law or an unjustified restriction on their human rights.

6.5 Evidencing the Loss of Legal Capacity

The loss of legal capacity results in the loss of decision-making autonomy and inde-
pendence. This outcome not only impacts a person’s human rights, it can also expose
them to an increased risk of abuse as well as to the stigma that can attach to a label of
‘incapable’. There have traditionally been three main legal paradigms for assessing
capacity. First, there is the status approach whereby a lack of capacity is determined
by the status of the individual, for example, their age and/or whether the person has
a disability. This approach is useful in circumstances where the person clearly lacks
capacity, such as if they are in a coma. It can also clearly result in discriminatory
outcomes when adopted in terms of people with a disability and consequently is no
longer favoured. A functional approach can also be adopted whereby the person’s
ability to make a context specific decision is assessed, for example, can the person
make the decision to enter into aged care? The third approach to assessing capacity
is the outcome approach. This model dictates that a person will lack capacity if they
do not make the decision which is representative of what people think the decision
should be, that is, whether the decision objectively appears to be in the best interests
of the individual.135 Significantly, both the status and outcome approaches would
appear to contravene article 12 of the CRPD which, as noted above, requires that
rules around capacity promote respect for individual will and preferences and are

133See, for example, Victorian Equal Opportunity and Human Rights Commission (2012).
134See, for example: ICCPR, art 12 for permitted restrictions on freedom of movement.
135Queensland Law Reform Commission (2008), 106; Queensland Law Reform Commission
(2010), 243.
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tailored to the person’s circumstances. Assessment processes which are discrimi-
natory or which disproportionately affect persons with disabilities are likely to be
in violation of this provision, as would be assessments which determine a lack of
capacity purely on the grounds that the decision is unusual or unexpected.136

Tests for assessing capacity in specific contexts have increasingly been devel-
oped since the early 1990s ranging from formal standardised tests to semi-structured
interviews and observational methodologies.137 Tests can be separated into twomain
types, general ability tests assessing cognitive abilities and purpose-built tests.138

Task specific models were developed in response to the realisation that capacity is
task specific rather than global or domain centred.139 Most recently, a task specific
model has been developed in relation to testamentary capacity.140 However, there
is currently no universally accepted standardised test through which to objectively
determine decision-specific capacity.141 This is also unlikely to occur given the diffi-
culties in being able to accurately ‘measure’ capacity.142 Further, such a test would
also need to surmount the hurdles presented by accurately assessing capacity not
only in relation to the nature and stage of the specific mentally disabling condition,
but also with respect to the specific legal framework.

What it is possible to develop, however, is a unifying conceptual assessment
paradigm that promotes best practice. The flexibility of such a model would make
it more adaptable to both specific mentally disabling condition as well as jurisdic-
tional peculiarities.143 However, a ‘gold standard’ in assessment process (distinct
from standardised testing) is also lacking in many countries. On the one hand this
is somewhat surprising, especially given what is at risk—an individual’s ability to
be able to make their own, legally recognised decisions and, consequently, function
independently within their own communities.144 However, on the other hand, it is
also unsurprising. The number of stakeholders necessary for the required multidisci-
plinary input, the subsequent intersection of discrete disciplines, as well as the sheer
complexity of developing best practice guidelines makes for a very difficult task to
successfully implement.

The consequence, however, of not having any generally accepted assessment
methodology is the myriad of different approaches that are then adopted in order to
assess capacity in the different contexts.145 Each of the different methods is informed

136Australian Law Reform Commission (2013), 37.
137Sullivan (2004), 137. See also Berg et al. (1996), 349–51.
138Sullivan (2004), 135.
139Ibid., 137.
140Papageorgiou et al. (2018).
141Sullivan (2004), 135; Cairns et al. (2005), 377; Kitamura and Takahashi (2007), 579; Ganzini
et al. (2003), 237.
142Dārziņš et al. (2000), 7.
143Wadley et al. (2003), 1621. See also Pinsker et al. (2010), 333. See also Suto et al. (2005), 202;
Kershaw and Webber (2008), 40.
144Marson et al. (2006), 81.
145For more on the different approaches to assessing capacity see, for example: Purser (2017).
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by the skill, experiences, interests and abilities of the individual assessor(s) which
makes for ad hoc assessments that can result in unsatisfactory and/or erroneous
outcomes.146 The number of assessment paradigms also calls into question the quality
and validity of each—with so many of them, how do practitioners, law-makers and
judges determine which ones are rigorous and reliable? Further, do the assessor(s)
understand both the nature and stage of thementally disabling condition and how that
particular condition maps to the relevant legal framework, including the standard of
capacity required to be able to make the specific decision? Who are the assessor(s)
and what are their discipline backgrounds? Are they talking about the same concept
of capacity bearing in mind, for example, the legal terms of art discussed above? All
of these factors will determine the accuracy of each individual assessment, as well as
complicating broader policy decisions about which approaches ought to be preferred
within a relevant area of law.

A constituent part of the ‘ideal’ assessment is education about the process and
what is occurring. This should ideally engender trust in the system so that the person
who is being assessed is able to ‘perform’ as best as possible in order to achieve an
optimal assessment experience and outcome (even if the outcome is a determination
of a lack of capacity).147 The idea is that the person should in no way be harmed by
having their capacity assessed. The lack of a best practice paradigm fails to create
educational opportunities for the individuals to be fully informed about the process
they are to undergo—which can then negatively impact the assessment and can
impinge on their human rights in the process.

People will experience impaired and lost capacity, but the aim should be to ensure
that any assessment process determining this maximises the person’s chances of
having an optimal assessment process and outcome. Therefore, the capacity assess-
ment process is fundamental to ensuring the protection and promotion of human
rights when considering that without capacity an individual is no longer able to
make their own legally recognised decisions. Participation in the process not only
heightens the chances of retaining capacity for as long as possible, it also demon-
strates respect for the inherent dignity of older persons, as well as their independence
and individual autonomy, including the freedom to make their own choices.148 As
seen, establishing standardised tests remains improbable if not impossible. In fact, the
protracted use of assessment paradigms that lack veracity actually serves to threaten
individual autonomy because they can more readily lead to erroneous outcomes than
assessments informed by best practice.149 The focus should therefore be on devel-
oping guidelines drawing upon multidisciplinary expertise that detail what amounts
to sufficient cognitive performance of tasks relevant to the determining if the person
has the legal capacity in question.150 Both national and international discussions are
therefore needed to consider what best practice paradigms should include, but also

146Purser and Rosenfeld (2014).
147Purser and Sullivan (2019).
148Convention on the Rights of Persons with Disabilities (2006).
149Dārziņš et al. (2000), 139.
150Moye et al. (2013), 167.
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to best address the human rights issues that can arise as a result of an erroneous
capacity assessment outcome. Fundamental to this is an examination of the relevant
principles that should feature in such guidelines. The following section explores in
more detail the way in which a human rights-based approach can be embedded in
relation to capacity assessments.

6.6 Capacity and Human Rights Principles

Assessing capacity is a position of immense power which can both protect and
threaten an individual’s human rights if capacity is found to be impaired or lacking.
Therefore, assessors need to be aware of their legal and ethical obligations. A human
rights-based approach ought to be fundamental to any set of guidelines developed for
assessing capacity, be it either a context- or discipline-specific guide or, ideally, a best
practice paradigm. Guidelines informed by human rights serve three main functions
in this context. First, they can ensure that assessment processes are aligned to the
core values of respect for dignity and autonomy, and that they promote specific rights
and guiding principles relating to individuals’ freedom to make their own choices
and participate fully in society. Secondly, guiding principles can function as an inter-
nationally accepted base from which to anchor and develop best practice. Finally,
where human rights principles are translated into specific practices and policies they
can offer much needed guidance to assessors.151 This section will consider some of
the more specific ways that a human rights-based approach can be embedded into
practices for assessing capacity, with a view to informing the developing of such
guidelines.

Human rights principles can currently be seen to varying degrees throughout
international assessment models. As with the assessments, however, there is again
inconsistency in their initial adoption and then in their implementation. This calls
into question both the reliability and the transparency of the various assessment
processes.152 Some of the most common principles adopted include respect for the
presumption of capacity,153 as well as the acknowledgment of freedom of decision-
making. That is, irrational, immoral or unwise decisions as judged by a third party do
not determine incapacity. However, there are a number of other areas where human
rights principles could be better embedded into assessment guidelines.

Fundamentally, guidelines for assessing capacity should strive to avoid negative
human rights impacts and promote the greatest enjoyment of human rights, shaped
by fundamental principles of respect for dignity, autonomy and equality of all indi-
viduals. Assessment guidelines should ensure that assessments are conducted free
from the influence of ageist stereotypes. Respect should also be had for the welfare
and best interests of the individual incorporating safeguards against abuse, neglect

151Queensland Law Reform Commission (2010), 61.
152On this, see: Purser (2017).
153See also British Medical Association and the Law Society (2015), 11.
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and exploitation, while also striving for the option which is the least restrictive for the
individual in question.154 The least restrictive option here is premised upon the belief
that an individual should be able to make their own decisions, where possible, and
their participation in the decision-making process should be maximised as much as
practicable with minimal limitations given the specific circumstances.155 It promotes
freedomof decision—evenwhere the decision is prima facie irrational—and freedom
of action, focusing on the welfare and interests of the individual. It has, as its core,
respect for human dignity.

Supporting familial and social connections is particularly important in assessing
and managing capacity through a human rights-based approach. As noted above,
decisions about capacity (and particularly determinations of incapacity) can have
significant ramifications for interpersonal and familial relationships. At the same
time, family and social networks provide crucial support to older persons, including
through taking on roles with regard to supported decision-making, and through
helping older persons who have lost capacity in certain areas (for example driving).
Family members and friends may also be called on to provide evidence when deci-
sions about capacity are being made. A human rights approach recognises the impor-
tance of family and social connections, both in relation to specific rights like rights to
housing, social and cultural inclusion, but also through key principles of respect for
dignity and participation. Guidelines for assessing capacity should therefore priori-
tise, where possible, maintaining healthy relationships with family and community
that are free from abuse and undue influence.

Another aspect of community participation which is relevant to capacity assess-
ment is respect for the cultural and linguistic background of the individual being
assessed. If not identified and understood, cultural and/or linguistic differences can
have a negative impact on the assessment process and potentially the outcome. An
appreciation of these factors is necessary for the assessor in order to understand how a
particular individual might be understanding or interacting with the process, but also
to ensure that they are able to adequately inform the individual about the process and
its implications. This is supported by human rights principles of non-discrimination
and respect for dignity, and the rights of minorities protected under human rights
law. It suggests that professionals involved in capacity assessment need to appre-
ciate the value of cultural safety and the implications of cultural rights discussed in
Chap. 4, and that these factors ought to be included in the development of assessment
guidelines.

A human rights-based system demands an inclusive approach which respects an
individual’swishes and value as a humanbeing. Self-reliance and supported decision-
making should be promoted where possible, with intervention only to occur where
necessary in order to protect individual safety. Maintenance of the individual’s envi-
ronment and values is key to a human rights approach to assessments, as is main-
taining confidentiality. Notwithstanding the importance of preserving confidentiality

154Mental Capacity Act 2005 (UK) c 9 s 1.
155Powers of Attorney Act 1998 (Qld) schedule 1, part 1; Guardianship and Administration Act
2000 (Qld) schedule 1, part 1 principle 7(1)-(2).
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as part of the right to privacy, this needs to be handled cautiously as confidentiality
is one of the elements existing in relationships of undue influence. For example, if a
niece is managing her aunt’s financial affairs and no one is aware of this—perhaps
at the aunt’s request—the aunt is at a heightened risk of abuse and undue influence.
This raises the key challenge of how to balance respect for individual autonomy and
dignity against the need for protection when impaired or lost capacity might create
risks for a person’s physical or financial security.

The competing concepts of autonomy and dignity on the one hand, and protection
of the vulnerable on the other, create a persistent tension in a human rights approach.
Autonomy is particularly problematic, as it goes to the heart of capacity but is a
nebulous and dynamic concept. It has been described as ‘self-determination within
a sphere of personal sovereignty’, and only permits another person to intervene
when the individual is deemed to have lost the ability (capacity) to exercise their
own sovereignty.156 In this sense, accurate assessments of capacity are essential to
ensuring that autonomy is respected to the greatest degree possible. This is also
fundamentally linked to respect for the dignity of each person, which extends to the
manner in which capacity assessments are conducted.

Crucially, respect for autonomy and dignity dictate that an individual’s choices
should only be overridden where it can be clearly established that they lack capacity
to make those decisions. As noted above, this includes situations where they might
choose a path which others consider to be less preferable, irrational, or even risky.
The dignity of risk is a pertinent concept in the context of older persons and capacity
assessments because it recognises that the act of taking a risk can be a powerful
exercise of autonomy and is not necessarily evidence of incapacity. While human
rights emphasise the importance of protecting the physical and emotional well-being
and security of the individual, autonomy and dignity remain fundamental core values.
This points to the need to ensure that older persons are provided with the necessary
information and support to make informed and reasonable decisions, but emphasises
that, absent a clear lack of capacity, they are entitled to exercise their individual
sovereignty in the form of autonomous decision-making.

Arguably, rising awareness of and respect for individual autonomy and the impor-
tance of human rights has resulted in a deterioration of the traditional trust placed
in the legal and health professionals. This includes in the capacity assessment
process.157 This has both negative and positive repercussions. On the one hand,
people no longer have the security of belief that the system ‘works’, or faith that
the people conducting the assessments are qualified and will act in the best interests
of the person being assessed. It is, however, positive in the sense that knowledge
is power. People should be reluctant to place unquestioning trust in others absent
appropriate education. Subsequently, the emergence of a more rights-aware society
is a constructive development when considering that assessor(s) are now on notice
that they need to conduct assessments in accordance with best practice principles

156Schopp (1996), 727–8.
157Purser and Sullivan (2019).
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(even absent guidelines clearly establishing what this is).158 As argued here, the
development of best practice guidelines needs to be informed by human rights, and
ideally would entrench a human rights-based approach to capacity assessment. The
implementation of best practice based on human rights would then have the effect
of generating trust in the system, which is an important element in ensuring both
optimal assessment processes as well as outcomes.159

6.7 Conclusion

Although age is not an automatic indicator of diminished or lost capacity, cognition
does deteriorate with age, particularly advanced age. With this reality, capacity is
fundamental to the notion of ‘healthy ageing’ because it underpins legally recognised
decision-making. Absent legal capacity, an individual is not recognised at law as
being able to make a particular decision. This has obvious implications for individual
autonomy and dignity, as a finding that capacity has been lost or impaired will
invariably curtail a person’s ability to make decisions for themselves, including in
relation to some of the most significant aspects of their lives. It can also significantly
restrict their participation in the community and exercise of other rights. The concept
of capacity is therefore a crucial component of a human rights-based approach to
elder law.

The process of assessing capacity also has significant human rights implications.
The time when concerns about capacity are first identified can be confronting for the
individual and can coincide with issues relating to their rights to health, housing and
an adequate standard of living. Assessments of capacity are currently undertaken on a
haphazard basis dependent upon the skill and experience of the assessor(s) involved.
Wheremultiple professionals are involved there is potential for inconsistent informa-
tion, particularly given that health and legal professionals may be applying different
standards or attaching weight to different factors. This can result in a confusing,
unduly lengthy and potentially flawed process for the individual involved. Given
the significance of a negative determination for the individual’s autonomy and other
human rights, it is therefore important to ensure that both the assessment process and
the outcome are optimal. Optimal in this case does not necessarily mean a finding of
capacity. Itmeans that respectwas shown for the person’s inherent dignity throughout
the process and that theywere givenmaximum opportunity for effective participation
in that process, regardless of the eventual determination.

As seen above, standardised tests for capacity do not exist. They are also unlikely
to be developed given the complexity involved in establishing a ‘number’ or threshold
for individual capacities subject to the nature and the stage of the mentally disabling
condition, as well as the need to then map this against the requisite legal framework

158Schopp (1996), 472.
159Purser and Sullivan (2019).
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whilst taking into account the specificities of an individual’s circumstances. Conse-
quently, best practice guidelines are required. Guidelines offer the flexibility to apply
a case-by-case approach adapted to the particular mentally disabling condition, as
well as to the relevant legal context. Significantly, guidelines can—and should—be
informedbyhuman rights values andprinciples to ensure themost positive experience
for the individual.

A key challenge for the development of guidelines has traditionally been the siloed
manner in which capacity issues are dealt with. That is, legal professionals assess
legal notions of capacity while health professionals assess clinical notions. This
must change. Legal professionals are not trained to, for example, assess the effect
of mid-stage dementia upon the legal test for testamentary capacity. Conversely,
health professionals are not trained to assess the clinical notions of capacity within
the requisite legal framework, and often may also not understand the effects of the
mentally disabling conditions upon the particular decision-making capacity being
assessed.160 There are also a number of stakeholders in addition to the legal and
health professionals who have a vital role to play in developing a best practice
paradigm, for instance governments andpolicymakers, aswell as allied health profes-
sionals, including social workers. Given the importance of financial capacity, banks
and financial institutions also have a significant role to play in identifying capacity
issues and working with older persons. This is especially the case when considering
their potential role in addressing problems of elder abuse arising from the misuse of
EPAs. All of these professionals have a role to play and a responsibility to respect
and uphold the human rights of the individual. Best practice guidelines must there-
fore address the respective responsibilities of all relevant stakeholders. One other
significant stakeholder who is often overlooked is the individual themselves. Stress,
anxiety, fear, a lack of trust and confusion can all have deleterious effects upon the
assessment process—ultimately also potentially infringing on the person’s decision-
making autonomy. The individual’s voice in the assessment process is therefore
incredibly powerful when considering the impact of not only the outcome of the
assessment, but also the assessment process itself.

Guidelines informed by human rights therefore offer possibly the most achievable
way of implementing best practice in capacity assessment. They should promote an
approach which prioritises listening to and respecting the views of various stake-
holders, especially the individuals who are having their capacity assessed. This
will help to promote the full and effective participation of the older person in the
assessment process. It will also demonstrate respect for the dignity of older persons.
A human rights-based approach to capacity assessment, embedded in best prac-
tice guidelines, offers the best chance to protect the autonomy, independence and
dignity of older people undergoing capacity assessments and can promote the fuller
enjoyment of all human rights.

160Purser (2017).
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Chapter 7
Elder Abuse

Elder abuse is a global problem. However, notwithstanding its suspected prevalence,
it remains relatively hidden, frequently occurring in the familial environment. Abuse
against older persons violates a number of human rights including, for instance, the
rights to security of the person; freedom from cruel, inhuman or degrading treatment;
freedomofmovement; an adequate standard of living; and the highest attainable stan-
dard of health. It is also irreconcilable with the core human rights values of dignity,
autonomy and liberty. The law has an essential role to play in promoting respect for
these values and protecting the human rights of older persons, particularly in relation
to promoting pathways to access both formal and informal mechanisms for justice.
A multitude of stakeholders, however, will be needed to successfully address elder
abuse and the repercussions this can have on older persons, including promoting
the participation of older persons themselves in developing strategies and interven-
tions. Authentic engagement from institutional stakeholders is also essential, notably
banking and financial institutions, as well as aged care facilities. This chapter builds
upon previous work to apply the foundational human rights framework developed in
Chap. 3 to the elder abuse context. It argues that a human rights framework has the
potential to achieve the socio-cultural paradigm shift necessary to effect real change
in successfully preventing elder abuse and addressing the ageist attitudes that enable
such abuse.

7.1 Introduction

Elder abuse presents one of the most significant threats to the human rights of older
people and can encompass a violation of a wide range of those rights. It is a global
problem prevalent in both the developed and the developingworld.1 It is also a signif-
icant public health problem as victims can experience severe health consequences

1World Health Organization (2002a); Yon et al. (2017); 147.
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including, for instance, an increased risk of illness, depression, mortality and admis-
sion into formal health and aged care settings.2 Health and aged care settings can
further facilitate abuse, particularly the use of physical and chemical restraints in aged
care (as will be discussed in Chap. 10). Notwithstanding its suspected prevalence
and significance, elder abuse nevertheless remains a relatively hidden phenomenon
with abuse often occurring in the familial environment.

Abuse against older persons represents a number of specific human rights viola-
tions. Where older persons experience physical abuse, it will be a clear violation of
the rights to security of the person and freedom from cruel, inhuman or degrading
treatment.3 The latter can also be breached by other forms of cruel, degrading or
humiliating treatment perpetrated against older persons, even where non-physical in
nature.4 The right to freedom of movement, which includes the freedom to choose
one’s place of residence, is clearly affected where an older person is denied the
opportunity to unreservedly make decisions, absent incapacity, about their living
arrangements or where their freedom to travel is curtailed.5 The right to an adequate
standard of living is also relevant to issues of housing and financial security, both
areas in which abuse can be perpetrated.6 Furthermore, as discussed in Chap. 8,
financial independence is instrumental to the enjoyment of a wide range of human
rights. Given that human rights are interdependent and indivisible, financial abuse or
exploitation can therefore have a significant and detrimental effect on the full range
of human rights, and on an older person’s quality of life generally. Similarly, the right
to the highest attainable standard of health (‘the right to health’) can be infringed
where a person is denied accessible, appropriate and safe health and aged care, which
takes on particular significance in light of the Royal Commission into Aged Care
and Quality in Australia (discussed in Chap. 10).7 Fundamentally, abuse perpetrated
against older persons is clearly incompatible with the core values of human rights—
respect for dignity, autonomy and liberty. Promoting respect for these values within
law and policy is thus an essential part of effectively responding to elder abuse.

The World Health Organization (WHO) called upon states to address elder abuse
as early as 2002.8 However, although attention and public awareness is increasing,
there still remains a dearth of knowledge about abuse perpetrated against older
people—both the frequency and impact on the victims but also why the abuse was
perpetrated and the circumstances in which it occurred. Significantly, there is also a
lack of a theoretical and legal framework for identifying, preventing and responding
to elder abuse, although a human rights framework is a prime candidate. Discussions
are therefore continuing around whether abuse against older people should be crim-
inalised with discrete offences, or whether general legal and equitable principles are

2Yon et al. (2017), 147. See also: Elder (2007); Dong and Simon (2013); Lachs et al. (1998).
3International Covenant on Civil and Political Rights (1966), arts 7, 9 (‘ICCPR’).
4Ibid., arts 7, 9; Human Rights Committee (1992, 2014), para 3.
5ICCPR, art 12; Human Rights Committee (1999).
6International Covenant on Economic, Social and Cultural Rights (1966), art 11 (‘ICESCR’).
7Ibid., art 12; Royal Commission into Aged Care Quality and Safety (2019a).
8World Health Organization (2002a).
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adequate given the vast array of circumstances in which abuse can be perpetrated.9

This then leads to the question of whether older people who have experienced, or
who are experiencing, abuse have adequate and affordable avenues through which
to access justice, both informal and formal, including the remedial relief available.

In considering how to best safeguard against elder abuse, the genuine involve-
ment of a multitude of stakeholders is required. Abuse against older persons truly
is everyone’s problem.10 Principally amongst those who should have a voice are
older people themselves. Their participation is essential on a number of levels. Not
only does it demonstrate respect for their autonomy and dignity by prioritising their
inclusion, it also respects the value of the lived experiences of older people, which
is essential to developing effective responses. Other stakeholders who should be
involved range from family members and friends through to organisations such as
financial institutions and those charged with the care of older people. Health and
aged care workers in particular have a significant role to play as they regularly come
into contact with cases of abuse against older people.11 However, they, along with
other institutions such as banks, often fail to recognise abuse—calling into question
the current responses of a number of important institutional stakeholders.12

Education and dissemination of information are fundamental in preventing and
responding to abuse against older people—both through professional education (such
as, for instance, continuing legal and medical education) as well as through popular
media, which can help educate families and older persons themselves about the risks
and signs of elder abuse, as well as the best ways to respond to it. Such education
campaigns could also help to address the ageist stereotypes that pervade society
(discussed in Chap. 5), and which are thought to underpin much of the elder abuse
that occurs.13 Drawing upon a number of different perspectives is fundamental,
however, to effectively target education campaigns. Such perspectives include, for
instance, an appreciation of cultural and linguistic differences, the needs of those
experiencing cognitive decline and those people in the ‘old, old’ category who may
also be at an increased risk of experiencing abuse. It is particularly important to
consider the gendered dimensions of elder abuse, as older women are at greater risk
of experiencing abuse and other human rights violations.14

Successfully combating elder abuse requires a cultural shift to a society in which
intergenerational harmony is cultivated, and abuse of older people is genuinely under-
stood to be unacceptable and stigmatised accordingly.15 Countries need to achieve
appropriate recognition of the human rights of older persons whilst developing
systemic approaches to address the abuse of older individuals. Such services need to
be able to identify and appropriately respond to elder abusewith a view to, ultimately,

9Ibid.; Lacey (2014).
10Australian Human Rights Commission (2018).
11See, for example: Cooper et al. (2009); Australian Law Reform Commission (2017), 105.
12World Health Organization (2002a); Purser et al. (2020).
13World Health Organization (2002a).
14Ibid.
15Ibid.
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preventing it. They will necessarily include multidisciplinary implementation across
a number of wide-ranging professions including, for instance, legal, health, financial,
social work and policing.16

The Madrid International Plan of Action on Ageing clearly acknowledges the
significance of elder abuse and recognises the importance of human rights in
informingour responses to abuse andother issues affecting older persons.17 This book
develops that approach further by proposing a foundational human rights framework
for all law and policy relating to older persons and the ageing population gener-
ally. A human rights paradigm is especially suited to preventing elder abuse because
it addresses a broad range of causes and effects of abuse. It also has potential to
achieve the sort of cultural paradigm shift necessary to effect real change in success-
fully preventing elder abuse and the ageist attitudes that enable it. The approach
suggested in this book goes beyond merely recognising the importance of human
rights to demonstrate ways in which those rights can be practically and meaningfully
translated into law and policy reform (discussed in Chap. 11).

This chapter therefore expands on how a human rights-based approach ought to
be applied to elder abuse. First, some comments will be made in relation to the
definitions adopted here, including the different forms of elder abuse and the defini-
tional problems that exist. These definitional problems can affect understanding of
the prevalence of elder abuse, which will also be briefly discussed. The risk factors
for elder abuse will then be examined, including the increased risk to older women,
before considering access to justice issues. The ability to access justice is a key prin-
ciplewithin a human rights-based approach and an essential component in addressing
elder abuse effectively. Challenges relating to accessing justice, including not only
the available avenues for redress but also the potential remedial outcomes available,
will therefore be identified. This will include the feasibility of elder mediation as a
dispute resolution method in cases of abuse against older persons. Some comments
will then be made in relation to safeguarding against elder abuse with a view to not
only protecting, but positively promoting, the human rights of older people to live
free from abuse.

7.2 Definitions

As a preliminary issue, it should be noted that the terms ‘elder abuse’ and ‘victim’ can
be problematic.Despite the growing body of literature, there remains no one universal
definition of what constitutes ‘elder abuse’. As noted in Chap. 1, there is also debate
in the literature about whether ‘elder’ or ‘older’ should be the preferred term when
discussing older persons. ‘Elder’ can have particular cultural connotations, while
defining the class of ‘older’ persons can be arbitrary. Somehave suggested that the use
of ‘elder abuse’ is inappropriate and anachronistic with the phrase ‘abuse of (older)

16Ibid.
17Madrid International Plan of Action on Ageing (2002).
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people’ being one possible alternative.18 This terminological ‘unease’ is attracting
attention in, for example, Australia with the term ‘abuse of older people’ gaining
traction.19 Similarly, the use of the word ‘victim’ can have negative implications
which deny the agency and empowerment of individuals and potentially reinforce
their abuse. That being said, the term ‘elder abuse’ has become accepted terminology
to describe the recognised phenomenon of abuse or exploitation of older persons, and
it is used here for this reason. Similarly, the term ‘victim’ is used for convenience, but
neither term is used with the intention of obscuring important considerations about
the power of language, or the need to avoid defining older persons purely by their
experiences of abuse.

With this in mind, a working definition of elder abuse is required to be able to
discuss both the abuse perpetrated against older persons as well as its human rights
implications. The WHO definition is the most widely accepted. That is, elder abuse
is defined as ‘a single, or repeated act, or lack of appropriate action, occurring within
any relationship where there is an expectation of trust which causes harm or distress
to an older person.’20 Notably, the WHO highlights the importance of the existence
of an ‘expectation of trust’, whereas other definitions have instead noted that there
should be an ‘implication of trust’—arguably a more general requirement.21 This is
because the need to establish an ‘expectation of trust’ debatably excludes abuse that
occurs outside of a trusting relationship, thus potentially ignoring abuse perpetrated
by unknown third parties through, for instance, internet scams.22 This is not to deny
that elder abuse frequently occurs in circumstances in which the abuser is well known
to the victim, such as in familial and care situations, or to ignore the particular harm
that flows from a breach of trust but, rather, to emphasise the wide gamut of settings
in which elder abuse is perpetrated.23

The narrow definition based on trust does help, however, to highlight some
of the common relationships in which abuse can occur, as well as some of the
responses which are available. For example, when abuse occurs in relation to substi-
tute decision-making through the misuse of an enduring power of attorney (EPA),
the element of trust is central to the fiduciary relationship existing between the prin-
cipal (the donor of the power) and attorney(s) (the donee).24 It is the nature of the
relationship that gives rise both to specific duties on the part of the attorney and to
remedies which the older person, as principal, or someone on their behalf if they
lack legal capacity, can pursue such as, for instance, claims for breach of fiduciary
obligation, undue influence or unconscionable conduct.25

18Kaspiew et al. (2019), 8.
19Ibid.
20Ibid.
21Kaspiew et al. (2016), 2.
22Alzheimer’s Australia (2016), 3; Hervey Bay Seniors Legal and Support Service (2016), 1.
23World Health Organization (2002a).
24Smith v Smith [2017] NSWSC 408.
25Fischer (2012), 85.
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Drawing on theWHO definition and other literature, five main components there-
fore exist in examining the abuse of older people.26 First, is the person who expe-
riences the abuse. Secondly, the actual act(s) or omission(s) need to be considered,
that is, the type of abuse and at what stage abuse or harm occurs. Moreover, taking
into account the type and stage of abuse, are there identifiable thresholds for abuse
which could help in establishing definitional consistency when undertaking preva-
lence studies?27 Thirdly, focus also needs to be had on the perpetrator(s), including
any risk factors for them engaging in abusive behaviour. Fourthly, the circumstances
of the abuse are a key concern, both the environment of the perpetrator(s) as well as
that of the person who is experiencing the abuse. This will also include investigating
the relationship between the perpetrator and the victim as well as, for example, any
care arrangements. This can particularly become an issue in assets for care situations
which can foster financial abuse, especially where the presumption of advancement
applies (discussed in Chap. 8). Briefly, the presumption states that any transfer from
a parent to a child is deemed to be a gift out of natural love and affection.28 In the
abuse context, consider, for instance, an older person who has transferred owner-
ship of her house to her daughter in return for care, but her daughter fails to fulfil
her end of the agreement, instead taking the financial benefit without providing the
agreed for care, perpetrating elder financial abuse. The presumption of advancement
is significant because not only does the mother need to successfully run the equitable
claim (absent a contract) to seek remedial relief, but she must first overcome the
presumption. Although it is a rebuttable presumption, it nevertheless adds an extra
layer of complexity, and cost. Finally, the consequences of the abuse need to be
examined. This is a twofold question scrutinising not only what the outcome of the
abuse is but also what consequences should occur. The consequences then need to be
investigated from a number of different viewpoints. These include not only those of
the perpetrator but also the person experiencing the abuse. Furthermore, the nature
of any impact, such as the legal and remedial outcomes, emotional and financial
repercussions, as well as any impact on health, care arrangements, relationships and
social interaction should be assessed.

There is also some debate about whether elder abuse should be classified as a
subset of domestic or family violence.29 The latter discussion has predominantly
arisen as a result of the idea that if seen as a ‘category’ of domestic or family
violence, elder abuse will then attract more attention and, critically, funding. While
it is crucial to recognise the problem of inter-personal abuse of older people, and the
particular components and subtleties this entails, elder abuse occurs in a wider range
of environments extending beyond the familial dynamic. Furthermore, elder abuse
perpetrators do not come solely from within familial units. Therefore, while it might
be practically convenient to utilise the public awareness about family violence, there

26See, for example: Kaspiew et al. (2019), 10–5.
27On the issue of thresholds and the international approach to developing them see, for example:
Kaspiew et al. (2019), 18–21.
28Nelson v Nelson [1995] 184 CLR 538; Johnson v Johnson [2009] NSWSC 503.
29Wydall et al. (2018), 963–5; Australian Law Reform Commission (2016), 33; Fischer (2012), 85.
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is a justified concern that adopting this approach would overlook and, consequently,
further marginalise victims of abuse perpetrated against older people. This is partic-
ularly the case for older persons suffering abuse in other contexts beyond the family
setting, for example, where it is a singular incident or episodic, involving strangers,
or linked more to institutionalised ageism, such as abuse in aged care. Consequently,
elder abuse, if characterised as a subset of family violence, may lose its identity and
therefore risk not being recognised as the significant issue that it is.

In addition to the definitional challenges, elder abuse also exists in many forms.
The categories of abuse can generally be stated to include: physical abuse, financial
abuse, psychological or emotional abuse, sexual abuse, chemical abuse and neglect.30

The discrete categories can, however, vary, as can the elements necessary tomeet each
type of abuse.31 Abandonment, for example, is sometimes categorised as a separate
form of abuse but has been included here within the neglect category.32 Chemical
abuse is also not commonly listed as a distinct form of elder abuse as it tends to be
referenced in terms of chemical restraints used in the aged care setting, and is dealt
with as such here (see Chap. 10).33 Nevertheless, it is another form of abuse that is
increasingly being recognised that involves using prescription and non-prescription
medications to sedate an older person when the medications do not have any other
justifiable therapeutic purpose.34

The following section will outline the general forms of elder abuse before making
some comments on prevalence. It is important to identify the definitional problems
in this area, particularly as establishing clarity around what constitutes each type of
abuse is necessary in order to begin to collect rigorous prevalence data.35 A human
rights-based approach can assist with this definitional clarity, as specific human rights
can be used to help identify instances of mistreatment, abuse and neglect, even where
that behaviourmight blur the lines between specific categories of abuse or prima facie
appear acceptable. The categories of abuse below all represent violations of human
rights, particularly rights to physical security and freedom from cruel, inhuman and
degrading treatment, the right to health and freedom of movement, and the general
principles of autonomy and dignity. As attention is increasingly being focused on
the need for definitional precision, definitional ambiguity and the resultant problems
(most notable in the prevalence data) will ideally become less of an issue.36

30Australian Law Reform Commission (2017), 19.
31Kaspiew et al. (2019), 18–9.
32See, for example: The American Psychological Association, Elder Abuse.
33On this, see further: Royal Commission into Aged Care Quality and Safety (2019b).
34Australian Law Reform Commission (2016), 18.
35Kaspiew et al. (2019), 18–9.
36Pillemer et al. (2016), S195.
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7.2.1 Physical Abuse

Physical abuse is generally defined to include acts performed with the intention of
inflicting physical pain and/or harm.37 Such abuse can include, for example, hitting,
punching, pushing or rough handling of any nature. Along with chemical abuse,
physical abuse can often be caught up in the use of restrictive practices in aged care
facilities (discussed in Chap. 10).

7.2.2 Financial Abuse

Elder financial abuse is defined by the WHO as, ‘the illegal or improper exploitation
or use of funds or resources of the older person.’38 It encompasses any and all facets
of an individual’s financial affairs and can assume numerous forms including, for
example, mismanaging assets (money and/or property), establishing loans where the
older person acts as a guarantor without independent legal advice, and/or stealing.39

It can also include failing to carry through on obligations arising under an assets
for care arrangement (discussed in Chap. 8) and unduly influencing, coercing and/or
forcing an older person to execute, revoke and/or amend testamentary and enduring
documents, particularly wills and EPAs. This last example of abuse seems to be
growing in frequency being informed by (incorrect) notions of entitlement to older
people’s assets, known as ‘inheritance expectation’.40 The misuse of EPAs is also
believed to be one of the main contributing factors to the prevalence of elder financial
abuse.41

There is no minimum monetary amount required for elder financial abuse to be
categorised as such.42 It is also reasonably common for financial abuse to occur
in combination with the other types of abuse.43 In fact, even despite the suspected
underreporting and prevalence issues, financial abuse, as well as emotional abuse,
are estimated to be two of the most frequently perpetrated forms of abuse against
older people.44

37Ibid.
38World Health Organization (2013).
39Australian Law Reform Commission (2017), 42–3; Australian Law Reform Commission (2016),
33.
40Australian Law Reform Commission (2017), 42–3; See also: Setterlund et al. (1999); Setterlund
et al., Cockburn and Hamilton (2011); Gilhooly et al. (2013); World Health Organization (2017b).
41Joosten et al. (2015), 19.
42Setterlund et al. (2007), 599.
43Ibid.
44World Health Organization (2017b).
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The perpetrators of elder financial abuse are often family members as well as
carers.45 Significantly, abuse can be perpetrated irrespective of the abuser’s inten-
tions, whether malevolent or benevolent.46 This point is important because perpetra-
tors may not even realise that their actions constitute elder abuse. For example, in the
Australian state of Queensland, strict conflict rules exist governing the exercise of
power by attorneys under EPAs.47 These legislative rules state that any transaction
between the principal and the attorney, or a family member, close associate and/or
friend of the attorney will automatically attract the statutory presumption of undue
influence.48 That is, the attorney is presumed to have breached their strict obligations
and have, in effect, committed an act of abuse. This statutory presumption can be
rebutted through, for example, evidence of the principal’s fully informed consent
based on the full and free disclosure of the attorney or, if this is not possible given
that the principal has lost capacity, then an application can be made to an appropriate
court or tribunal to seek permission for the transaction.49 Nevertheless, if attorneys
are unaware of their strict obligations and provisions such as these, then they may
not know to take appropriate measures and thus may inadvertently perpetrate abuse.
Consequently, particularly in light of the onerous legal and equitable obligations
placed upon people who are managing someone else’s financial affairs, financial
abuse can be perpetrated against older people by both well-intentioned individuals
as well as those deliberately setting out to financially exploit an older person.

7.2.3 Psychological or Emotional Abuse

Psychological or emotional abuse is generally defined to include intentional acts
performed to inflict psychological or emotional pain and/or damage.50 Psychological
or emotional abuse can involve verbal abuse, harassment, bullying and/or calling an
older person by insulting names. Infantilising an older person is another example
of inflicting psychological or emotional abuse, and one which can arise as a result
of ageist attitudes, that is, an older person is child-like and therefore needs to be
treated as such. Other examples of psychological or emotional abuse also include
constantly saying that the older person has dementia and/or is experiencing cognitive
impairment and threatening them with placement in a ‘nursing home’ or aged care
facility. Threatening to withdraw affection is yet another illustration of this type of
abuse, as is preventing an older person from seeing family and friends (which may
also be classed as social abuse).51

45Australian Law Reform Commission (2017), para 2.61.
46For abuse of enduring powers of attorney see, for example: Purser et al. (2018, 2020).
47Powers of Attorney Act 1998 (Qld) s 73.
48Ibid., s 87; Smith v Glegg [2004] QSC 443; Pinter v Pinter [2016] QSC 314.
49Powers of Attorney Act 1998 (Qld) s 118(2). See also: Purser et al. (2018, 2020).
50Pillemer et al. (2016), S195.
51Australian Law Reform Commission (2017), 19.
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7.2.4 Sexual Abuse

Sexual abuse includes the criminal offences of rape and sexual assault, and any
other unwelcome sexual contact or advances. Indecent assault, inappropriate sexual
handling and touching, as well as sexually offensive language can also consti-
tute sexual abuse.52 Sexual harassment, for instance inappropriate comments about
appearance and/or behaviour, and any behaviour on the part of the perpetrator that
makes an older person feel uncomfortable about either their body and/or their gender
also constitutes sexual abuse.53

7.2.5 Neglect

Neglect occurs when an individual (often a carer) fails ‘to provide someonewith such
things as food, shelter or medical care.’54 It involves deliberately or unintentionally
failing to provide the ‘necessities of life’.55 Unintentional neglect occurs where the
individual charged with the care of an older person lacks the requisite knowledge,
skill and/or ability to be able to capably take care of another person or persons who
are dependent upon them.56 Intentional neglect occurswhere the person caring for the
older person abandons them. This includes failing to competently provide adequate
sustenance, clothing, shelter and healthcare.57

In addition to neglect perpetrated by others against an older person, neglect can
also be self-inflicted.58 Self-neglect presents as a failure, inability or refusal to provide
oneself with appropriate water, food, shelter, clothing, hygiene and/or medication.59

It can also include failure to take adequate safety precautions where necessary, and
can result in damaging consequences for the older individual in question such as phys-
ical and psychological well-being as well as, possibly, death.60 Self-neglect can arise
for a number of reasons, most notably physical and/or cognitive impairments.61 This
again also serves to heighten the significance of any undetected mentally disabling
conditions, such as depression (discussed in Chap. 6).

52Ibid.
53Elder Abuse Prevention Unit. What is Elder Abuse? https://www.eapu.com.au/elder-abuse.
Accessed 17 February 2020.
54Australian Law Reform Commission (2017), 6.
55Ibid.; Elder Abuse Prevention Unit (2019).
56Elder Abuse Prevention Unit (2019).
57Ibid.
58Dong (2017), 954.
59Ibid.
60Ibid.
61Ibid.

https://www.eapu.com.au/elder-abuse
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Given the lack of systematic research in this area, the risk factors for self-neglect
are difficult to determine with any certainty.62 What is clear, however, is that it is a
significant form of abuse. It has been estimated, for example, to be the primary type
of abuse experienced by older people reported to the Adult Protective Services in
the United States of America (41.9%).63 Although, again, definitions vary between
jurisdictions and prevalence rates remain difficult to ascertain despite the increasing
research being conducted in this area.64

7.3 Prevalence

Turning then to the question of prevalence of abuse perpetrated against older persons.
Despite the gravity of the human rights violations and wider effects of elder abuse,
significant gaps remain in understanding the frequency with which it occurs—both
generally as well as when considering the specific forms of abuse.65 Further, there is
also a lack of understanding around the prevalence of the risks of elder abuse and how
they present. The subsequent ability of victims to then seek redress through accessing
both formal and informal justice mechanisms also remains relatively unquantifiable,
including what barriers and enablers to accessing justice exist, and in what frequency
as well as to what effect.

One of the perhaps most notable ramifications of a lack of definitional clarity
and consistency is the impact this has on the ability to determine prevalence rates.
If an issue lacks a clear, universally accepted definition, then it becomes very diffi-
cult to determine how common that particular issue is. This is also compounded by
the problems presented by differing definitions of what it is to be ‘older’ and when
someone attains this label (discussed in Chap. 1). For instance, national annual esti-
mates of elder abuse have varied from 2.6% in the United Kingdom66 to 29.3% in
Spain.67 Is the abuse perpetrated against Spanish older people somuchmore frequent
than it is in the United Kingdom, or do definitional anomalies have a role to play
in explaining the discrepancy? The lack of definitional consistency could also be an
influential factor in the lack of quantitative syntheses that have occurred globally.68

This is where data is even available to conduct such analysis.69

62Ibid.
63Ibid.
64Ibid.
65Yon et al. (2017), 147.
66Ibid.; Biggs et al. (2009).
67Garre-Olmo et al. (2009); Yon et al. (2017), 147.
68Yon et al. (2017), 147. On reviews of prevalence in this area, see, for example: Cooper et al.
(2008); Dong (2015).
69For example, in Switzerland it has been stated that although data was collected, particularly in
relation to aged care facilities, it was not reported prior to 2016, see: Lacher et al. (2016).
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Although statistical certainty remains elusive, it is believed that the rates of abuse
perpetrated against older people in middle to high income countries ranges gener-
ally from 2.2 to 14% globally.70 Interestingly, particularly given the discussion in
Chap. 6 about the importance of capacity as people age, and the link between dimin-
ished or lost capacity and the increased risk of elder abuse, this approximation does
not include older people experiencing cognitive decline or mentally disabling condi-
tions more broadly. In fact, there appear to be few studies internationally devoted to
identifying the prevalence of elder abuse in people with dementia.71 Notwithstanding
this, the rate of psychological abuse of older people with dementia is estimated to
range from about 28–62%, with physical abuse occurring in approximately 3.5–
23% of cases.72 These estimates do not take into account financial abuse, for which
cognitive impairment is a significant risk factor, especially when considering the
role of substitute and supported decision-making (also discussed in Chap. 6). Given
the growing incidents of mentally disabling conditions, particularly the dementing
illnesses, and the heightened risk of elder abuse where cognitive impairment exists, it
is therefore important to be able to identify the prevalence of the various risk factors
in planning, developing and implementing an effective response to elder abuse.

In a recent review of the relatively few prevalence studies in existence, the
combined prevalence rate estimate for elder abuse (after examining studies published
between 2002 and 2015 internationally) was approximately one in six older people,
or 15.7%.73 It is estimated that this, when considered in conjunction with the popu-
lation figures, amounts to roughly 141 million older people who are victims of abuse
every year.74 Further, given these rates, and provided they remain constant, it is esti-
mated that there will be 330million older victims of abuse by 2050.75 The prevalence
estimate rate also varies significantly between and within regions.76 For example: in
Asia, it is anticipated that the rate is approximately 14% in India77 ranging to 36.2%
in China;78 and in Europe the range recorded was as low as 2.2% in Ireland79 to
61.1% in Croatia.80 The rate was somewhere between 10 and 11.7% in the United
States of America,81 rising to 79.7% in Peru.82

70World Health Organization (2015), 74.
71Seven studies were identified in the quantitative review conducted by Yon et al. (2017), 150.
72World Health Organization (2015), 75.
73Yon et al. (2017), 150. See pp. 151–52 for a useful summary of all prevalence studies reviewed.
This is similar to the estimates in Pillemer et al. (2016).
74Yon et al. (2017), 152.
75Ibid.
76Ibid.; Dong (2015).
77Chokkanathan and Lee (2005); Yon et al. (2017), 153.
78Wu et al. (2012); Yon et al. (2017), 153.
79Naughton et al. (2012); Yon et al. (2017), 153.
80Ajdukovic et al. (2009); Yon et al. (2017), 153.
81Acierno et al. (2010); Yon et al. (2017), 153.
82Silva-Fhon et al. (2015); Yon et al. (2017), 153.
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Looking at the particular forms of abuse, the prevalence estimate for physical
abuse was 2.6%, 0.9% for sexual abuse, and 4.2% for neglect.83 As stated, psycho-
logical and emotional abuse (11.6%), and financial abuse (6.8%) are two of the most
common forms of abuse.84 In relation to financial abuse, it is estimated that approxi-
mately $14million has been inappropriately obtained from older people in Australia,
although this figure is more likely to be around $1.8 billion when accounting for the
suspected under-reporting.85 Further, it is estimated that somewhere between 0.5 and
5% of people aged over sixty-five years have experienced elder financial abuse on
an annual basis.86

Staying with Australia as an example, a significant amount of data is collected by
the ElderAbuse PreventionUnit (EAPU)which is situated in the state ofQueensland.
The EAPU operates an elder abuse hotline to provide assistance to older victims of
abuse. The majority of callers, however, are not victims and are instead calling to
report or obtain information about elder abuse. This highlights some of the prob-
lems with determining prevalence rates, that is, in addition to the suspected under-
reporting, many people who do report elder abuse are witnesses rather than victims.
Consequently, there is a necessary reliance upon these third-party accounts which
are informed by the understanding, perceptions, interpretation and judgement about
the abuse made by the witness.87 Witness accounts can therefore be deliberately or
unintentionally unreliable. What is clear, however, is that elder abuse is occurring on
a grand scale globally and is therefore an international public health issue demanding
immediate action. It is suggested here that a human rights-based framework may be
able to assist with formulating and implementing such necessary action.88

7.4 Risk Factors

In order to develop and implement effective intervention and redress strategies,
however, it is necessary to first understand the risk factors for abuse of older people—
both for the victim as well as the perpetrator. It is therefore important to consider
the relationship between the victim and the perpetrator, as well as the community
and social circumstances of the victim.89 It is also necessary to appreciate that the
level of risk involved will depend upon individual circumstances, whether there are
multiple risk factors in play, and the type of abuse. Pillemer et al., for example,
have categorised risk factors as strong, potential or contested depending on the level

83Yon et al. (2017), 152.
84Ibid.
85Elder Abuse Prevention Unit (2015a).
86Chesterman (2017).
87Elder Abuse Prevention Unit (2015b), 6.
88Pillemer et al., 194.
89Ibid., 194, 198, 200.
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and standard of evidence available to support them.90 That is, strong risk factors are
evidenced by a substantial evidence base, potential risk factors have amixed evidence
base, and there is a lack of evidence in relation to contested risk factors.91 Risk factors
can also be understood in terms of human rights, as factors which contribute to the
likelihood of abuse frequently coincide with human rights-limiting circumstances.
Conversely, strong protections of human rights, including meaningful respect for
dignity and autonomy, and effective access to justice, can be valuable in helping to
minimise the risk of elder abuse. Areas where human rights can contribute to our
understanding of risk factors are identified in the discussion below.

Functional dependence, cognitive impairment, dementing illnesses and/or
disability are all common risk factors for the individual.92 That is, any loss of capacity
can result in a heightened risk for the older person. This again emphasises the impor-
tance of satisfactory assessment processes as discussed in Chap. 6. Dependence,
disability and cognitive impairment are strong risk factors for all types of elder
abuse, but particularly for physical and financial abuse. Poor physical health and low
socio-economic status are two other significant risk factors which can also result in
all types of abuse, as is poor mental health, particularly depression.93 In fact, the
significance of depression, particularly when untreated, cannot be underestimated
(discussed in Chap. 6).94

These risk factors are all closely related to the right to health. The Committee on
Economic, Social and Cultural Rights explains that this right includes both physical
and mental health and, importantly, acknowledges that the right goes beyond health-
care to include the determinants of health, including being safe from abuse (discussed
in Chap. 10).95 While some risk factors relating to cognitive decline or other mentally
disabling conditions may be unavoidable, the right to health requires that treatment
which canminimise the effect of these conditions ought to bemade available. Further,
the right to health demands that health services be accessible, affordable, appropriate
and of sufficient quality. Appropriate public health and educational policies should
also be implemented to try to promote the best levels of physical and mental health
amongst older persons. Following these human rights, guidelines can therefore assist
in minimising the health-related risk factors for elder abuse.

Other risk factors, which Pillemer et al. suggest fall within the ‘potential’ clas-
sification, include gender, age, financial dependence, race/ethnicity.96 The inclusion
of gender in the potential rather than the strong category is somewhat less surprising
when considering the findings of not only the Pillemer et al. research, but also that of

90Ibid., 194, 198.
91Ibid.
92Cripps et al. (2002), Zannettino et al. (2015); World Health Organization (2017a); Pillemer et al.
(2016); 198.
93Pillemer et al. (2016), 198.
94Ibid., 194, 199. On the effects of depression on the capacity assessment process, see, for example:
Purser and Sullivan (2019); Purser et al. (2017).
95ICESCR, art 12; Committee on Economic, Social and Cultural Rights (2000).
96Pillemer et al. (2016), 199.
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Yon et al., wherein the elder abuse perpetrated against older women was not demon-
strated to have been significantly more frequent than that experienced by older men
(which is discussed further below).97 However, it is unexpectedwhen considering that
older women are traditionally more likely to relinquish financial control to others.98

Consequently, gender may be a significant risk factor—this is another example of the
need for rigorous prevalence data to provide useful and reliable information in order
to inform adequate responses. A human rights-based approach would demand that
laws and policies which address elder abuse aim to support all persons equally and
without discrimination, pointing again to the need for accurate and current data on
the prevalence of abuse against different cohorts so that effective and targeted strate-
gies can be developed. An awareness of the interdependence of human rights would
also help to improve our understanding of the way that different factors (including
not just gender but also, for instance, race, religion and sexuality) might intersect to
create particular vulnerabilities forwomen or othermarginalised groups. The specific
impact of elder abuse on older women will be considered in more detail below.

The mention of age amongst Pillemer et al’s list of risk factors is interesting. On
the one hand, there is an increased risk of cognitive decline as people age, particularly
for those in the ‘old, old’ cohort and thus the risks associated with diminished or lost
capacity increase.99 However, on the other hand, assuming that there is an increased
risk of abuse merely because someone has reached a specific chronological age is
to actually perpetuate ageist assumptions reinforcing a protectionist rather than a
rights-based approach to ageing. Financial dependence would also, it is suggested,
be a significant factor in financial abuse—again highlighting the individual nature of
the risk factors in relation to each form of abuse.

Other risk factors for abuse perpetrated against older people include visual and/or
auditory impairment; social, cultural and linguistic factors; prior history of traumatic
life events; family conflicts; and relational support as well as dependence (either
physical and/or mental), including shared housing with the abuser.100 In Australia,
for example, dependence, particularly on the perpetrator, is a significant risk factor
for abuse with statistics demonstrating that reliance on a family member for care was
identified as a major risk factor in 81% of reported cases of elder financial abuse.101

Shared housing, especially when there is an assets for care arrangement in place is
a growing risk factor for abuse.102

Ensuringmeaningful respect and protection of human rights, including the right to
adequate housing and the right to privacy, along with respect for autonomy generally,

97Yon et al. (2017).
98Peri et al. (2009).
99Moye and Marson (2007), 3; Harada et al. (2013), 737–8; Moye et al. (2013), 162.
100For a discussion see: Cripps et al. (2002); Zannettino et al. (2015); World Health Organization
(2017a).
101Bagshaw et al. (2013).
102Australian Law Reform Commission (2017), 19.
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will help to reduce the potential of these risk factors to lead to elder abuse. At the
same time, it must be recognised that some of these arrangements are entered into by
older persons by choice, and respect for individual dignity and autonomy means that
such choices should not be overridden on the basis that they might create a risk of
abuse. Older persons should therefore be supported to make these decisions with the
benefit of appropriate information and effective processes should be established to
help them in the event that abuse occurs. Rather than minimise risk by limiting older
individuals’ choices, the risk of abuse in these situations of dependence needs to be
reduced through addressing ageist attitudes and other cultural as well as behavioural
factors which render these situations risky in the first place. Again, this is something
that a human rights-based approach can assist with by promoting respect for older
persons and positioning them as active rights holders, rather than dependent and
passive recipients of care.

What is often not well understood is that in addition to the risk factors for individ-
uals, there are also risk factors for perpetrators committing acts of abuse. However,
knowledge about the risk factors for perpetrators remains a significant gap in the
literature.103 This is likewise a gap that is unlikely to be addressed given the method-
ological and ethical difficulties involved in collecting such data, not to mention the
challenge of locating perpetrators of elder abuse who are then willing to acknowl-
edge both what they have done and the reasons for their actions.104 Having said this,
risk factors for perpetrators generally include alcohol and/or drug abuse,105 as well
as whether the perpetrator themselves is experiencing financial difficulties. Signif-
icantly, the impact of dependence is also a risk factor for the perpetrator, partic-
ularly when the perpetrator is in a relationship with the victim characterised by
financial, emotional and/or relational reliance.106 Mental illness is also potentially a
contributing factor, particularly depression which appears to be relatively common
amongst perpetrators of abuse against older persons.107

In examining who the perpetrators are, the relationship between victim and abuser
varies according to a number of factors such as the type of abuse as well as cultural
background. For instance, in the United States of America, Europe and Israel, where
data is available, the perpetrators were most commonly the spouse of the victim.108

In Asia, however, the perpetrators are generally the children or the spouse of the
children.109 The literature is mixed on whether being married or single places an
older person at risk (or a greater risk) of abuse.110 Again, a wider commitment to
promoting human rights may help reduce some of these risk factors for perpetrators,
particularly where abuse is the result of the perpetrator’s own vulnerability.

103Pillemer et al. (2016), 199.
104Ibid.
105von Heydrich et al. (2012), 75; O’Keeffe et al. (2007).
106World Health Organization (2015); Sethi et al. (2011).
107Pillemer et al. (2016), 199; Wiglesworth (2010); Vandeweerd et al. (2006).
108Burnes et al. (2015); Lowenstein et al. (2009); Pillemer et al. (2016), 200.
109Chokkanathan and Lee (2005); Pillemer et al. (2016), 200.
110Pillemer et al. (2016), 200.
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Community and social considerations can also have a significant effect on the
risk of elder abuse. Social isolation of an older person within the community as
well as loneliness can be significant factors.111 They can also be heightened by
geographic remoteness. However, some literature suggests that it is instead older
people in metropolitan areas that are at an increased risk of elder abuse.112 The
country in which a person lives can also increase the risk of abuse.113 The normali-
sation of violence has been suggested as a further risk factor,114 as have ageism and
discrimination (discussed in Chap. 5).115 These risk factors point again to the impor-
tance of promoting social inclusion and participation by older persons (Chap. 4).
This will not only help to shift ageist attitudes but also to ensure that abuse does not
go unnoticed and that older individuals have supportive communities around them,
thus ideally reducing dependence and, importantly, providing avenues for assistance.

The risk factors for elder abuse are therefore varied. They depend upon a number
of both disparate and interconnected factors taking into account both the victim
and the perpetrator, as well as the relationship between the abused and the abuser.
Community and societal dynamics can also significantly influence the risk of elder
abuse.

7.5 Violence Against Older Women

Gender is a one such risk factor and a recurring theme throughout this examina-
tion of the application of a human rights framework to elder law. Violence against
older women constitutes a significant human rights infringement.116 Although the
Sustainable Development Goals (SDGs) of the United Nations (UN) call for the end
of violence against all women and a decrease in violence in general, a significant
criticism is that they do not specifically address violence against older women, who
may have a heightened vulnerability to abuse.117 The fact that women are living
longer than men and there are more women than men in the UN member states,118

combined with the fact that women face considerable discrimination and injustice
based on their gender which, in turn, increases their risk of poverty, poor health
and violence suggests that older women may also be at an increased risk of abuse,

111For a discussion see Cripps et al. (2002); Zannettino et al. (2015); World Health Organization
(2017a).
112Brozowski and Hall (2004; 2010); Pillemer et al. (2016).
113Pillemer et al. (2016), 200.
114Ibid.; Penhale et al. (2000).
115Sethi et al. (2011); Pillemer et al. (2016), 200.
116World Health Organization (2013); Yon et al. (2019), 245.
117United Nations General Assembly (2015), Targets 5.2 and 16.2 (‘UNSDGs’); Yon et al. (2019),
245.
118United Nations Department of Economic and Social Affairs, Population Division (2015).
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particularly given the rates of intimate partner violence (despite the prevalence rates
discussed above).119

It is strongly suspected therefore that violence against older women is more
frequent than that against older men. Surprisingly, as discussed above, research has
discovered that in the reported prevalence studies there is no significant gender vari-
ance in the frequency of abuse perpetrated against older people.120 However, some
other studies have found there to be disparate rates of abuse between the genders.121

While certain studies determined that abuse decreases as people age, other research
has suggested that violence in fact continues at the same rates as people age.122

Further, intimate partner violence against older women was traditionally ignored
in research, although there is an increasing focus on this area that acknowledges
the different experiences of older women from younger women.123 It is therefore
apparent that abuse against older women is yet another area in which prevalence
data is severely lacking and desperately needed.124 Notwithstanding these issues,
however, it is estimated that abuse against older women ranges from roughly 0.8%
in the United States of America to 3.8% in the United Kingdom through to 69.5% in
China, with few multinational studies existing.125

In considering women, ageing and abuse, women face specific challenges as
they age. For example, they can experience a lack of financial security (discussed
in Chap. 8) and issues arising as a result of sexual assault, such as problems with
reporting the assault and/or lack of access to justice—even if the assault is believed
and then able to be reported.126 This can, in turn, increase the risk to older women
of abuse. There is a further danger that the issues older women experience may also
disappear in the face of the focus on intimate partner violence, which tends to focus
on younger women, and elder abuse more broadly. Consequently, it is clear that
further research is needed in this area. Such research needs to address not only the
prevalence of violence against older women, but also adequate safeguards as well
as intervention programs in response to such violence, abuse and neglect bearing in
mind the unique challenges facing older women.

119Lundy and Grossman (2009); Yon et al. (2019), 245.
120Yon et al. (2017), 153.
121Ibid.; Yon et al. (2014).
122Yon et al. (2019), 245; Wilke and Vinton (2005); Zink et al. (2003).
123See, for example: Band-Winterstein (2015).
124Ten studies of subpopulations (olderwomen andminorities)were included in a recent quantitative
review of prevalence studies, see: Yon et al. (2017), 150.
125Yon et al. (2019), 245. See also: Fritsch et al. (2005); Biggs et al. (2009); Su et al. (2011); De
Donder et al. (2011).
126Fileborn (2017).
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7.6 Access to Justice

As introduced previously (both above and in Chap. 1) access to justice is a serious
issue facing older people generally, but particularly when they have experienced
abuse. A person’s ability to access justice has been identified as ‘their knowledge,
skills and readiness to act in response to legal problems.’127 A person’s legal capacity
to be able to participate is also relevant, especially when considering that people
with diminished or lost capacity can also be at a risk of increased vulnerability.
This is because their rights to make legally enforceable decisions may be reduced
or even removed, sometimes erroneously if experiencing unsatisfactory assessment
processes.128 Access to justice is one of the key principles underpinning a human
rights-based approach, flowing from the recognised entitlement that all persons have
to receive an effective remedy when their human rights have been infringed.129 It is
also a key component of the rule of law, which demands that all persons be equally
entitled to the protection of the law and that states should provide transparent, fair,
effective, non-discriminatory and accountable services for all.130

An older person may also be at an increased risk of ongoing or escalating abuse
if they are unable to access legal and justice systems in a timely and effective way
when experiencing exploitative or abusive behaviour. In fact, there are a number
of interrelated challenges which can make effectively accessing justice difficult in
the context of elder abuse. First, there is the invisibility of older persons in society
generally, and the legal systemmore specifically, often resulting from ageist attitudes
and assumptions.131 Older members of the LGBTIQA community are arguably even
more invisible, particularly fearing discrimination in aged care.132 Members of the
LGBTIQA community are more likely to live alone, less likely to be partnered or
to have children, and have increased rates of isolation and loneliness, all of which
can contribute to the risk of elder abuse.133 There are also unique challenges faced
by people who are members of multiple minority groups, that is, older LGBTIQA
people from culturally and linguistically diverse backgrounds.134 Secondly, there
can be a lack of awareness on behalf of the older person about their rights and/or an
unwillingness and/or inability to enforce them. This can arise for a number of reasons
including, for example, a lack of information about how to act or feelings of not
wanting to be a burden on the system, which are reinforced by ageist assumptions and
practices. Geographic isolation can also serve as a barrier to accessing justice given
that it may be difficult to practically access affordable and quality advice if there are
no locally based services or avenues through which to access such services. Victims

127Law Council of Australia (2017), 8.
128See, for example: Purser (2017).
129ICCPR, art 2(3).
130United Nations, Access to Justice.
131Lacey (2014), 109.
132See, for example: Gutman et al. (2017); Johnson et al. (2005).
133Ibid.
134For more on this see, for example: Kum (2017).
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are often vulnerable and may be isolated from support systems, making speaking up
more difficult. The financial cost involved can also be prohibitive when attempting to
access justice. In addition to financial cost, there can also be an emotional cost. This
can result from, for example, feelings of shame, fear and/or embarrassment on behalf
of the person who has experienced the abuse, particularly in relation to financial and
sexual abuse, or potentially through the anxiety that may arise in anticipation of the
loss of the relationship with the abuser. Thirdly, there can often be a lack of accessible
and effective mechanisms of dispute resolution ranging in formality, which can again
be compounded by geographic isolation. Finally, fear of repercussions from reporting
the abuse, either to themselves or to the perpetrator, can also serve as a barrier to
accessing justice.

There are several international instruments that are relevant when considering
access to justice for older people from a human rights perspective. The International
Covenant on Civil and Political Rights (ICCPR) guarantees that all people should
be able to exercise their rights, which includes holding perpetrators and decision-
makers accountable and being treated equally before the law.135 The Convention on
the Rights of Persons with Disabilities (CRPD) explicitly declares that states should
enforce effective and equal access to justice for persons with disabilities, including
through the implementation of appropriate procedural and age-related provisions.136

Under article 12 of the CRPD, states parties are obliged to ensure that persons with
disabilities have equal recognition before the law and equal access to legal support
to ensure that their rights can be upheld.137 These obligations would obviously apply
to any older person who lives with a disability, but are equally applicable to all older
persons under the general right to equality before the law and the right to a remedy
recognised in the ICCPR.

Regional human rights regimes also emphasise the central importance of access to
justice for ensuring older persons’ rights, including in situations of elder abuse, and
have elaborated on the obligations of states in delivering access to justice. The Inter-
AmericanConvention onProtecting the Rights ofOlder Persons (‘the Inter-American
Convention’) lists access to justice among the general duties of states found in article
4. This is elaborated on in article 31, which explicitly requires that states parties
ensure access to justice for older persons on an equal basis with others, including
by providing appropriate procedural accommodations. The African Protocol on the
Rights of Older Persons includes similar provisions to ensure both equal treatment of
older persons and appropriate assistance to enable access to justice. Both the African
and Inter-American regimes recognise that access to justice also requires effective
training of judicial, administrative and law enforcement personnel to ensure that

135ICCPR, arts 2, 26, 16.
136Convention on the Rights of Persons with Disabilities (2006), art 13.
137Committee on the Rights of Persons with Disabilities (2014).
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those working within the justice system perform their work with a view to upholding
the rights of older persons.138

The Inter-AmericanConvention further requires steps to ensure ‘differentiated and
preferential treatment for older persons in all areas.’ Article 31 states that ‘judicial
action must be particularly expedited in instances where the health or life of the
older person may be at risk.’139 The European Court of Human Rights has similarly
determined that administrative and judicial authorities are obliged to act within a
‘reasonable time’. That is, where there is an applicant of advanced age there should
be ‘exceptional diligence’ applied to determining the matter when considering both
the age, as well as the health of the applicant. This is deemed to be a requirement
under the right to a fair trial, found in the European Convention on Human Rights.140

A similar interpretation would likely apply to the right to a fair trial articulated in
article 14 of the ICCPR, under which the interests of justice are generally considered
to require that legal proceedings be pursued without undue delay.141

The lack of domestic enforceability of human rights instruments (discussed in
Chaps. 1, 2 and 3) is also problematicwhen promoting effective access to justice. This
is because a lack of affordable and/or accessible enforcementmechanisms fundamen-
tally restricts the vehicles through which older people can attempt to enforce their
rights and thus effectively access justice. While international and regional human
rights regimes do provide enforcement mechanisms, these are frequently unavail-
able until domestic measures have been exhausted and are not designed to substitute
for effective domestic processes. To comply with their human rights obligations,
states therefore need to ensure that laws and procedures are available at the domestic
level to guarantee older persons’ equal access to justice.

Given the previous discussion focusing on older women and abuse, it is also
important to note that older women may face unique barriers when attempting to
access justice. Women are more likely to experience gender-based discrimination
(see Chap. 5), and poverty and/or financial insecurity (see Chap. 8) which can make
them more likely to lack the necessary resources to be able to fund quality legal
assistance if required. Such barriers can then reinforce not only the hidden nature
of elder abuse but also the perpetuation of the cycle of abuse. This is because the
experiences of women are often dismissed or downplayed not only by those who
have been sought out for help, but also by those who are witnesses to the abuse.142

One method of promoting accessibility and affordability of dispute resolution
methods is through elder mediation. Without effective management, conflicts, espe-
cially those arising as a result of dysfunctional family dynamics, can escalate and lead

138Inter-American Convention on Protecting the Rights of Older Persons (2015), art 31(b)
(‘IACROP’); Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Older Persons (2016), art 4(3).
139IACROP, art 31.
140European Convention for the Protection of Human Rights and Fundamental Freedoms (1950),
art 6(1).
141Human Rights Committee (2007).
142Fileborn (2017).
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to abuse. Elder mediation is an alternative dispute mechanism designed to resolve
such conflicts without recourse to costly and time consuming (more) formal legal
proceedings.143 It is a dispute resolution method designed specifically for older
people and is intended to be complementary to other forms of conflict resolution
intervention such as advocacy and legal determinations. It should also be viewed
in conjunction with available health, psychiatric, and social work assistance, where
necessary. Elder mediation is frequently conducted by specialist mediators, often
with a social gerontology background. As a process, it is intended to disrupt the
passivity and dependency that are often pre-conditions of abuse, neglect and self-
neglect.144 Adopting a less formal dispute resolution pathway should, ideally, foster
constructive family discussions resulting in outcomes promoting the rights and needs
of the older person while nurturing positive familial relationships. Elder mediation
is therefore meant to be a preventative and positive process focusing on promoting
an older person’s autonomy, self-determination, independence, dignity and partici-
pation in the process of making decisions that will impact them. As with any form
of mediation, however, it is important to bear in mind power imbalances which can
negatively affect the process.145

Irrespective of the formality of the dispute resolution method involved, and the
vehicle throughwhich access to justice is sought, the central question of cost remains.
Funding is essential to any serious discussion around improving effective access to
justice, including the affordability and quality of such mechanisms. In any context
appropriate funding raises difficult questions to which there are no easy answers.
What is clear is the need for some form of legal centre based within communities to
ensure ease of access for older people to, at the very least, useful information. Such
centres must be adequately staffed to ensure that the legal advice being accessed
is ‘quality’ advice (in and of itself a significant issue). This is especially the case
for those older people in regional, rural and remote areas who may experience not
only geographical isolation but also poor quality of, for example, the internet. It
is thus important to remember that the solution is not always technology based.146

Furthermore, heavy reliance on technology can actually serve to erode the trust that is
necessary between older people and their legal advisers (as well as in legal systems),
thus jeopardising effective access to justice if the older person is not comfortable
or mistrusts the legal actors and/or systems. Certainty and continuity over funding
for various dispute resolution methods, ranging from informal through to formal,
would therefore assist in the promotion of a human rights framework to accessing
justice. Inadequate funding and/or (threatened or actual) funding cuts, as well as
poor quality services, can result in increased workloads for courts, police, hospital
and other community-based organisations who may already be overloaded, not to
mention the potential significant infringement on an older person’s human rights.

143Kornfeld-Matte (2016), para 9.
144Ammerman and Herson (1991), cited in Craig (1994), 86–7.
145National Alternative Dispute Resolution Advisory Council (1997); Williams (2013); Crampton
(2013).
146See, for example: Sharkey (2012); Bennett et al. (2017).
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Such outcomes only serve to foster frustration, anxiety, suspicion and/or distress
amongst the older people (who may be vulnerable) attempting to access the services,
thus endangering access to justice.

To effectively promote access to affordable and quality mechanisms through
which justice can be sought, it is therefore vital to critically review relevant laws,
policies, practices, systems, as well as the role of legal actors, that is both lawyers and
the judiciary.147 Legal actors in particular have an important role to play in making
justice accessible—including in understanding how to effectively relate to vulnerable
older clients in order to maximise the individual’s ability to access justice. While
technology can sometimes serve as a barrier to creating the human relationships that
are critical in this area, it can also be used to positive effect, for example, in fostering
access to quality legal advice for older people in geographically remote locations—
when handled sensitively and remembering the limitations of technology.148 It is also
important to remember that the ‘law’ can be imposing, intimidating and expensive
to access—particularly to both locate and then obtain ‘quality’ advice. Accordingly,
governments, policy-makers, legal practitioners and the judiciary all have impor-
tant roles to play in overcoming this and in encouraging authentic avenues through
which to access justice, which, as discussed, is a fundamental human right and a
basic principle in the rule of law.

7.7 Safeguarding Against Abuse

Despite all the work currently being undertaken, still more is needed to effectively
safeguard against the abuse being perpetrated against older people. Such work is
necessary to not only protect human rights but to also address the growing global
public health problems presented by the increasing rates of abuse which have not
attracted the same degree of attention as intimate partner violence or public health
concerns more generally.149 For example, as mentioned above, despite the SDGs
addressing violence againstwomen, there is nomention of elder abuse specifically.150

There are also few evidence-based interventions addressing elder abuse given that the
lack of rigorous data makes it difficult to identify appropriate interventions, as does
the absence of international comparisons assessing the effectiveness of intervention
programs.151 Compounding this problem even further is the lack of information about
cost, a key component in the success of anymeasure that is adopted.152 Consequently,
both developing and implementing effective interventions to address elder abusemust

147Law Council of Australia (2017), 6.
148See, for example, Sharkey (2012); Bennett et al. (2017); World Health Organization (2017c);
Garçon et al. (2016); Cocco (2011).
149Yon et al. (2017), 154–5.
150Ibid., 153; UNSDGs.
151Pillemer et al. (2016), 200.
152Ibid.



198 7 Elder Abuse

become a priority for global communities.153 One of the ways in which to further
this work is by clearly demarcating elder abuse as an infringement of human rights
and establishing a human rights-based legal and policy framework in which to begin
to establish enforceable domestic mechanisms to protect those rights. Developing a
more detailed understanding of the relationship between human rights, ageism and
elder abuse is a crucial first step, followed by meaningful progress on improving
protections for all human rights of older persons in order to minimise risk factors,
ensure access to justice and ultimately engender the sort of cultural shift that will help
to eliminate abusive behaviours. This section outlines a number of recommendations
which could assist in the implementation of a human rights-based approach to prevent
elder abuse.

What does seem to be emerging from the literature is the fact that increased social
connectivity and support lessens an older person’s risk for abuse.154 Similarly, the
accommodation (see Chap. 9) and care arrangements (Chap. 10) of the older person
play a significant role in the risk of abuse, and thus considering ways in which
to effectively address this source of potential risk must be a priority.155 Interven-
tions therefore should consider not only accommodation for older people, but also
interventions for health and aged care-givers.156

Education programs and public information campaigns could also prove to be
invaluable across all forms of abuse, but particularly in relation to the provision
of health and aged care, and financial management.157 Such programs could, and
should, be aimed at both the older person as well as family members and care
providers. Consider, for example, elder financial abuse. As mentioned above, one
of the major vehicles for this type of abuse to occur is through the misuse of an
EPA. Often the abuse is unintentional and occurs because the attorney does not
understand their obligations.158 Effective education programs could assist. The key
word is, however, effective—and much evidence-based work is needed to determine
how to successfully achieve this. Helplines, such as the EAPU discussed above,
are also thought to be useful interventions, mainly because of their ease of use and
accessibility—particularly when staffed by multidisciplinary teams with relevant
expertise.159

Many suggestions for protective mechanisms to safeguard against elder abuse
have been made. For example, it is necessary to not only raise awareness about the
issue of elder abuse within wider society, but to also sensitise the community and
society as to its effects, as well as how to identify and protect against it. The public
information campaigns and education programsmentioned above, for example, could
be useful in achieving this. Adopting a law reform and legislative agenda designed

153Yon et al. (2017), 155.
154Pillemer et al. (2016), 200; Dow and Johnson (2012).
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158Purser et al. (2018).
159Pillemer et al. (2016), 201.



7.7 Safeguarding Against Abuse 199

to protect older people is also necessary—such an agenda will necessarily require
powers of investigation, redress and enforcement while respecting the independence
and autonomous right of individuals to participate in their own decision-making
where possible.160 However, in order for these safeguards to be effective, there is a
significant issue in relation to not only domestic enforcement but also funding that
will first need to be addressed.

Facilitating access to appropriate legal, health and social care services is also
fundamental to effectively intervene in abuse. This then depends on the provision of
better access to information about the available supports and services.161 Increasing
available emergency accommodation is one such service given that one of the signifi-
cant risks for older people who have experienced abuse is loss of accommodation and
the security that accompanies that. Providers of services dealing with older victims
of abuse should also be given appropriate training because dedicated programs have
yielded positive outcomes in helping to provide support for at-risk older people.162

In fact, training more broadly is required, including, for instance, for legal actors and
the judiciary, as well as healthcare and social workers.163 Moreover, those involved
with law enforcement need training in order to be able to effectively respond to alle-
gations of elder abuse.164 Transportation is another important consideration for older
people attempting to leave abusive situations or access justice, particularly for those
older people with physical and cognitive impairments that prohibit driving.165

In relation to violence against women, such emergency accommodation and trans-
portation options are vital, particularly shelters that are responsive to age-specific
issues. Further, it is imperative that programs are developed that can support older
women who have been the victims of abuse—distinct from the need to develop
programs in response to elder abuse more generally.166 Promoting and protecting
human rights provides the framework within which to encourage empowerment—
which is an important aspect that can be incorporated into programs being designed
and developed in response to elder abuse generally, but also in relation to abuse
against older women in particular.167

On the national level, action is slowly occurring, although there is a question as
to the practical utility of much of the dialogue. For example, a key recommendation
of the recent Australian Law Reform Commission (ALRC) Inquiry into Elder Abuse
was the adoption of a national plan as the key mechanism through which to combat
elder abuse in Australia, and that this plan be developed within a human rights frame-
work.168 The planwas then to incorporate reforms to laws relating to aged care, EPAs,

160United Nations Department of Economic and Social Affairs (2019).
161Ibid.
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superannuation or accrued retirement benefits, banking, and wills and guardianship,
which currently vary across the differentAustralian states and territories.169 However,
as noted by the ALRC, the actual implementation of such a plan falls within the
purview of others, many others, who sometimes have competing objectives, limited
power to impact legislation and/or policy, and/or limited funding.170

This is not the only problem faced by the adoption of an elder abuse plan and
human rights framework. In Australia, for example, the ALRC did not go far enough
in its recommendations in that the human rights approach was not woven through the
recommendations. Rather, the proposed framework sits separately from the recom-
mendations and thus is easily discounted—a problem facing not just Australia,
but many jurisdictions without strong domestic human rights protections or inte-
grated legal frameworks. Further, if adopted into practice, such national plans and
recommendations are at risk of being even further removed from the human rights
and underlying principles they were intended to protect. To ensure a meaningful
and durable human rights-based approach it is thus essential not only that human
rights are adequately protected within domestic legal frameworks, but also that those
protections are translated into authentic implementation within elder abuse law and
policy.

Fundamental also to the success of any policies, programs and/or systems devel-
oped to safeguard against the abuse of older people is the need to address the perva-
sive issues of not only ageism, but also the gender and power dynamics arising
from social norms.171 Such norms have traditionally been instrumental in informing
normative opinions, beliefs and actions. Consequently, effecting any genuine and
long-standing change will require the modification of such behaviours and, at its
core, the constitution of socially acceptable interactions and behaviours.172 Such a
paradigm shift facilitating a truly human rights-focused framework will help to build
greater respect for the dignity of older persons and human rights generally. A key
component to be able to achieve this is the collection of relevant data in relation
to elder abuse broadly, including prevalence data. Such data should also represent
the voices of older people, particularly those who have been victims of abuse.173

Their participation is fundamental in engendering a meaningful human rights-based
paradigm. It should also involve multidisciplinary teams of researchers who can
draw on the skills of different fields, notably legal, medical and health professionals
but also social workers. Front-line services and agencies should be encouraged to
participate in rigorous research as their experiences in assessing the practical utility
of the interventions being offered will be invaluable.174 Any research will also need
to address the core concern of funding.
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7.8 The Role of Legal Professionals in Addressing Elder
Abuse

Aswell as improving national and international human rights protections, adequately
addressing elder abuse has to occur from the ground up.175 Legal professionals there-
fore have a significant role to play in not only recognising and responding to elder
abuse, but also in its prevention.176 Legal professionals have strict ethical, fiduciary,
tort and contractual obligations. However, failure to meet any of these standards can
result in enabling the abuse to continue to occur. The question is, to what extent,
and how, should legal professionals be involved in responding to elder abuse within
a human rights framework bearing in mind their relevant legal and ethical responsi-
bilities? This question is a fruitful area for future research, particularly considering
potential obligations which legal or other professionals might bear in response to
identifying and reporting elder abuse experienced by their clients.

It is clear that increasing the education of legal professionals in relation to identi-
fying and effectively responding to elder abuse will help support strategies designed
to respond and prevent the abuse from occurring.177 Developing and then imple-
menting best practice paradigms is one avenue through which to attempt to make
a positive impact. Such best practice guidelines would not only be in relation to
engaging with older clients but should also take into account capacity assessments
when considering the role of impaired or lost capacity in increasing the vulnera-
bility of older people to abuse.178 Access to information, in this case information
about abuse as well as the legal redress and remedial relief available, is a signifi-
cant component of effectively facilitating access to justice. This then subsequently
serves as a vehicle for the promotion of autonomy, respect for individual dignity and
participation. It has been suggested that best practice would involve the following:
private face-to-face meetings with the client asking open-ended questions; carefully
documenting the instructions as well as the scope of the retainer; refusing to act
for more than one client, noting the relevant legal, professional and ethical rules;
suggesting independent legal advice where appropriate; considering issues in rela-
tion to diminished or lost capacity, including the necessity of an assessment and
who should be involved (for example, health professionals) and referring to relevant
context-specific best practice guidelines; and considering speaking to health as well
as medical professionals where the client is in aged care or a hospital setting.179

In addition to best practice, it has been suggested that screeningmeasures could be
adapted from other disciplines, such as for health professionals, in order to facilitate

175Lacey (2014), 105.
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the effective identification and prevention of abuse.180 These measures include being
aware of signs of elder abuse, understanding the situation as a potential form of
abuse, determining whether action is within the scope of the legal professional’s
responsibility, knowing strategies for action and then deciding to act.181 Itwould seem
that the suggested best practice paradigms and the screeningmeasures therefore cover
similar theoretical territory. Consequently, the real issue then seems to concern how
to effectively implement such measures in practice to facilitate respect for individual
autonomy, dignity and participation. Fundamental to this is the need to promote
efficient and cost-effective access to justice through the identification of appropriate
avenues of legal redress and remedial relief, be they the less formal mechanisms
offered through, for example, elder mediation, or the formal judicial determinations
made by courts.

7.9 Conclusion

Elder abuse occurs in many forms, ranging from neglect of care and emotional abuse
to financial and physical abuse. All forms represent a violation of human rights, if
not directly, for example as a breach of the right to liberty and security of the person,
then at least indirectly, for instance if financial exploitation undermines the older
person’s ability to enjoy their other human rights. These rights are all guaranteed
under international human rights law, but currently there is no law which recognises
the specific impacts of elder abuse, its origins in ageist community attitudes, or the
particular challenges which exist in achieving access to justice for victims. Elder
abuse therefore demonstrates very clearly the need for a dedicated convention on the
rights of older persons (CROP—discussed in Chap. 2).

Without a dedicated convention, a human rights-based approach to elder abuse
relies on the various rights found principally in the ICCPR and ICESCR and, impor-
tantly, their implementation within national legal frameworks. Currently this imple-
mentation is lacking inmany respects, and stronger protection as well as enforcement
mechanisms are needed to guarantee all older persons’ rights to be safe from abuse.
Notwithstanding this, a human rights-based approach is still a strong foundation on
which to anchor the standards and systems necessary to protect vulnerable older
people from abuse. This is because such a framework transcends national jurisdic-
tional boundaries and instead seeks to establish clear principles that can then be
adapted within domestic borders. Human rights provide a set of standards of treat-
ment which can be used to help identify neglect, abuse and exploitation, as well as
a language for articulating the nature of harms which emphasises that every older
person is entitled to be safe, to be free from exploitation and intimidation, and to
have their dignity and autonomy respected.

180Ries (2018), 29. On screening measures for health professionals see, for example: Ries and
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Work is needed, however, to enhance the benefits of a human rights-approach to
elder abuse. Rigorous research is required into prevalence rates of all forms of abuse
against older people, including rates of self-neglect, in order to ensure design and
implementation of effective responses. Such research is predicated upon establishing
definitional clarity around the types of abuse and whether there is a threshold for
what is considered abuse. A comprehensive understanding of what it means for
older people to effectively access justice is also required, so that barriers to justice
can be identified and addressed, and pathways for remedial relief established and
supported. Further consideration also needs to be given to specific groups of older
people, such as women, who may be at an even higher risk for abuse.

The complex and important task of addressing the causes and effects of elder
abuse would be significantly bolstered by the adoption of enforceable obligations
in the form of a CROP which would offer an objective, international yardstick for
countries to use in harmonising their respective laws in response to elder abuse. The
CROP would provide an opportunity to articulate the particular human rights harms
embodied in elder abuse and recognise its foundations in ageism and disregard for
fundamental dignity. By signing up to a new convention, governments would signal
their commitment to preventing elder abuse as well as to protecting and promoting
the human rights of older people, and would accept an international legal obligation
to do sowithin their respective laws. Thewidespread prevalence of elder abuse across
jurisdictions and the very real harm that it causes justifies the need for an international
response which can lead governments to more meaningful protection and promotion
of older persons’ human rights.
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Chapter 8
Financial Security and Ageing

Poverty is one of the greatest threats to older people’s human rights and is common,
even amongst wealthy states, despite the right to social security. Some older people
are at a heightened risk of financial insecurity, depending on a number of factors
including, for example, socio-economic status, location, gender, as well as cultural
or linguistic background. The level of risk is also influenced by ageist attitudes,
and inadequate or non-existent laws, regulations and policies which are often poorly
enforced or lack remedial clout. Financial security, an umbrella term including both
income and wealth security, is fundamental to being able to access associated rights
such as safe housing and healthcare. Pension schemes, both non-contributory and
contributory, are one of the main avenues through which governments around the
world attempt to fulfil the right to social security. However, the threat of poverty
and homelessness remains, particularly for older women and those from culturally
and ethnically diverse backgrounds. Although significant progress has been made
in developing and progressively extending the legal pension coverage for all older
people, this chapter argues that a human rights framework has the ability to be
utilised to great effect to ensure better financial security by providing international
obligations and global scrutiny. Calls are also made for further research, particularly
for rigorous prevalence data and genuinely understanding the voice of older people.
Appreciating their lived experiences of financial insecurity is essential to promoting
income and wealth security.

8.1 Introduction

The legal and regulatory framework which promotes or hinders financial security
in ‘retirement’ is complex, interactive and hugely influential on a person’s life in
old age. Importantly, these laws and regulations start having an effect early in the
life course. Therefore, it is a landscape in which embedding a human rights-based
approach is crucial, but one that requires nuanced and well-thought out responses
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tailored to each jurisdiction’s particular circumstances. The wide variety of legal
responses across different legal systems reflects the many different ways the law
can impact on older people and serves to reinforce how wide-ranging the eclectic
nomenclature of ‘elder law’ is. It also again raises the issue of whether ‘elder law’
is based on the idea of ‘the law of older people’ or whether it is about the ‘law and
older people’.1

The issue of financial security for older people was first introduced in Chap. 1 in
relation to some of the key concerns associated with the globally ageing population.
To briefly recap, given the current rates of ageing, as well as the increasingly rapid
rate of technological advancement, people are living well beyond ‘retirement’ age.
However, this is oftenwithout the financial security necessary to be able to access, for
example, adequate health and long-term aged care (discussed further in Chap. 10),
accommodation (Chap. 9), food and water. Financial insecurity also interferes with
access to justice in order to remedy abuses of basic human rights. Financial secu-
rity therefore serves as a precondition for the realisation of numerous human rights,
including the rights to an adequate standard of living (which incorporates the rights
to adequate food, water and housing);2 the highest attainable standard of health;3

freedom of movement;4 liberty and security (which acknowledges the heightened
risk of abuse for those older people who find themselves financially dependent upon
others);5 privacy;6 work and education;7 as well as social and cultural participation.8

In recognition of this interrelationship between financial security and wider human
rights protections, international human rights law guarantees the right to social secu-
rity as a means of ensuring that all individuals are protected from the negative human
rights impacts of poverty.9 It is also recognised as being essential for human dignity
and the enjoyment of all other human rights.10

This chapter will therefore focus on human rights issues arising in relation to
financial security for older people post ‘retirement’. The concept of ‘financial secu-
rity’ is complex and has been explored here in two broad categories, that of income
security and asset or wealth security (that is, the accumulated assets of an indi-
vidual throughout their life course). Income security is largely predicated upon paid

1Williams (2003), 107.
2International Covenant on Economic, Social and Cultural Rights (1966), art 11 (‘ICESCR’).
3Ibid., art 12.
4Ibid.
5International Covenant on Civil and Political Rights (1966), arts 7 and 9 (‘ICCPR’).
6Ibid., art 17.
7ICESCR, arts 6 and 7.
8Ibid., art 15, and ICCPR, art 25, Committee on Economic, Social and Cultural Rights (2008);
Sepúlveda Carmona (2010); Alston (2014).
9Universal Declaration of Human Rights (1948); art 22 (‘UDHR’) and ICESCR art 9, Kornfeld-
Matte (2016) para 10; Sepúlveda Carmona (2010).
10UDHR, arts 22 and 25, ICESCR, art 9, Committee on Economic, Social and Cultural Rights
(2008); paras 1–3, López Rodríguez v. Spain E/C.12/57/D/1/2013, Committee on Economic, Social
and Cultural Rights (4March 2016), paras 10.1 and 10.2; Marcia Cecilia Trujillo Calero v. Ecuador
E/C.12/63/D/10/2015, Committee on Economic, Social and Cultural Rights (14 November 2018).
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employment, hence ‘retirement’ being a milestone event. Whilst acknowledging the
difficulties with defining exactly what ‘retirement’ is and when it occurs given the
many stages it can incorporate, the definition adopted here is the cessation of paid
employment eliminating that source of income security for older persons.11

Ideally, retirement should be a time during which older people can focus on their
own wellbeing—whatever that may consist of, and however that looks—and a time
which is considered to be a natural and appealing part of ageing.12 The negative
attitudes historically displayed towards ‘retirement’ are slowly starting to change
as they are often interconnected with the ageist attitudes and practices prevalent
throughout society more generally.13 However, as discussed in Chap. 5, identifying,
acknowledging, addressing and, ultimately, altering those attitudes will take multi-
generational perseverance. A central argument of this book is that a move towards
greater recognition and implementation of human rights can help achieve this attitu-
dinal shift, thus creating a culture that emphasises the autonomy, dignity and worth
of older persons. This includes acknowledging and combating ageist and discrimina-
tory attitudes that tie a person’s ‘value’ to their ability to continue making economic
contributions to society through paid work, as discussed in Chap. 4.

In addition to ageist attitudes, gender, location, cultural background, education and
socio-economic status can all influence financial security as people age because each
factor can affect an individual’s ability to obtain income security and, consequently,
to accumulate wealth (security) throughout their life.14 As introduced in Chap. 1,
the questions raised by the notion of financial security for older people are diverse,
complex and challenging, ranging across a wide variety of financial areas.15 Not
only does planning for financial security after retirement include issues around what
a person wants to do during their working life, it also deals with when a person
wants to cease work, or indeed what happens if they are forced to stop work because,
for example, they are physically unable to continue. Questions also arise as to what
happens if an older person is not able to provide for themselves once they do retire,
particularly when considering the increased health issues that can occur as people
age, especially in the ‘old, old’ cohort.16 Significantly, a comparatively lownumber of
people will accumulate adequate assets to be financially secure, or self-funded, when
they retire.17 Thus, there can often be increased pressure on older people to continue
working past a point where they would otherwise have chosen to retire because of
the risk of financial insecurity. This extension of an older person’s working life may
also be detrimental to their health and other human rights.

Ensuring financial security is not easy. It requires forethought and planning. It also
generally requires access to paid formal employment, that is, employment with some

11On the difficulties defining retirement see, for example: Hershenson (2016).
12Vienna International Plan of Action on Ageing (1982).
13Williams (2003), 103.
14United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 1, 3.
15Ibid., 1.
16Ibid.
17Ibid.
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sort of contract or agreement rather than cash-in-hand arrangements, which are more
precarious. The resultant income security throughout the life course is necessary to
have the freedom to plan for an (ideally self-funded) future beyond paidwork (wealth
security). Quality pension schemes (both contributory and non-contributory) are also
essential for ensuring financial security, especially for people who have limited or no
income security, but also for people whose wealth security is inadequate to ensure
their needs are met post-paid employment. Illustrative of this point is the fact that, for
example, one-third of the ‘baby boomer’ generation in the United States of America
in 2014 had no savings in retirement plans and little time to commence building the
necessary funds to ensure financial security beyond retirement.18

There are two main categories of income sources when examining financial secu-
rity for older people—persons who are self-funded and those in receipt of govern-
ment assistance, for example, pensions. Depending on the national scheme, older
people may be self-funded through part of their retirement and receive a government
funded pension for the remainder—that is, until the end of their life. Where avail-
able, pension schemes can be non-contributory or contributory, or amixture of both.19

Non-contributory schemes require no contributions from the individual in question,
and the pension is funded entirely by the government. Under a contributory pension
model, the individual contributes to their own pension throughout their working life.
This then determines the entitlement benefits payable and whether the person will
be entirely self-funded in retirement or whether they will require government assis-
tance in the form of a pension or, more likely, a mixture of the two.20 The right to
social security and the principle of non-discrimination also do not prevent a state
from having dedicated pensions for specific groups, such as war veterans, although
authentically adopting a human rights approach requires that the core content of the
right still needs to be met. That is, any pension that is offered cannot discriminate
on the grounds of age, sex, gender or ethnicity. In addition to being individually
financially secure and/or being able to access government support, older people may
also rely on familial support provided, of course, that such support is accessible.21

The consequences of not being financially secure can be substantial including, as
mentioned above, experiencing a heightened risk of poverty and homelessness, as
well as the increased threat of abuse of human rightsmore broadly. This is particularly
significant for older people when considering that they may also be physically and/or
mentally impaired, or otherwise in poor health. Consequently, promoting financial
security, and the basic human right to social security, is essential, as they play a
crucial role in protecting other human rights. This is necessary not only for the older
person specifically but also for society generally, especially when considering the
availability of adequate resources and systemic supports required for older people
who are not able to be self-funded.

18Stanford Center on Longevity (2018).
19See, for example, Australian Government (2019).
20Ibid.
21United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 1–2.
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This chapterwill therefore consider a range of conceptual issues relating to poverty
and ageing including the notions of income and wealth security, estate planning, as
well as non-contributory and contributory pension schemes as pathways for financial
security for older people. It should be noted, however, that given the incredible
complexity of the law in each of these areas, this chapter is not intended to be, nor
can it be, a detailed examination of all of these issues. The following discussion
will therefore deliberately be restricted to a theoretical exploration of select themes
arising in the application of a human rights framework to financial security in ageing
generally rather than an examination of the intricacies of particular pension schemes.
One such theme discussed here is the heightened risk to older women of experiencing
financial insecurity and the increased threat of human rights abuses of older women
more broadly. Given that one of the main criticisms of a human rights framework is
the lack of practicability of some of the principles, this chapter also highlights the
applied relevance of adopting a human rights framework to promote the financial
security of older people.

8.2 Poverty and Ageing

Although there are different ways to measure poverty, no matter the measurement
tool adopted, it is one of the greatest threats to both older people and society more
generally. This is because socio-economic inequality weakens social cohesion and
can drive instability.22 This section will detail the prevalence rates of poverty for
older persons before examining the risk factors as well as the fundamental role of
‘financial security’ in successfully adopting a human rights framework to elder law.

8.2.1 Prevalence

Unfortunately, the same problems with obtaining prevalence data in relation to older
people more generally also exist in relation to ascertaining the extent of poverty.
For instance, the definitional issues around who is ‘older’ and at what chrono-
logical age this occurs, as well as what constitutes concepts such as ‘retirement’
and ‘poverty’ make it challenging to obtain globally comparable data. A lack of
harmonised data collection also means that it is difficult to discuss prevalence with
any sense of certainty.23 Consequently, the data that exist in relation to poverty rates
for older people tend to be nationally or regionally based, with little information
being collected in lower socio-economic countries.

22United Nations General Assembly (2015) (‘UNSDGs’), Goal 1: End poverty in all its forms
everywhere (‘SDGs’).
23United Nations Department of Economic and Social Affairs Programme on Ageing (n.d.), 1.
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Notwithstanding the difficulties in data collection, it is estimated that 14.7% of
people aged over seventy-five years throughout OECD countries live in poverty, up
by 3.5% from those in the sixty-six to seventy-five age bracket.24 Data also show
that the rates of poverty for the cohort aged sixty years and over ranged from an
estimated 2% in the Netherlands in 2013, for instance, to a high of approximately
80% of people in Zambia in 2005.25 Australia, as another example, had a poverty rate
of about 34% in 2012,26 with one in four Australians aged sixty-five years and over
(the commencement of data collection at sixty-five rather than sixty again evidencing
the difficulty with obtaining comparable data) estimated to live in poverty.27 In fact, it
is believed that approximately 7% of those experiencing homelessness in Australia
are older people, with a majority of those people experiencing homelessness for
the first time after having had an ‘orthodox’ housing record.28 In many cases this
occurred because of unexpected events such as needing to care for grandchildren; the
loss of paid employment which, when combined with age discrimination, can make
it difficult to locate other employment; experiencing an accident resulting in large
medical bills; difficult family situations, including the breakdown of a relationship;
and/or needing to care for others.29

Older people in lower socio-economic countries have an even greater risk of
experiencing poverty and homelessness given that the social protection (pension)
coverage in less developed countries is often inadequate or non-existent.30 This is
because the pension coverage is relative to the strength of the national economy.31

In fact, two-thirds of older people live in developing nations where employment
largely occurs on an informal basis—thus negatively impacting any chance to access
state-funded age-based pension schemes which can be connected to participation in
formal employment.32

8.2.2 Risk Factors

Despite difficulties obtaining consistent and comparable data, there is no doubt that
the rates of older persons experiencing poverty and homelessness present a consid-
erable threat to human rights. The next question arises as to the risk factors driving
this. Those who have experienced a lifetime of poverty and older people who are

24OECD (2015).
25Ibid.
26See Footnote 23.
27Australian Human Rights Commission (2015).
28Ibid., Petersen and Jones (2011); Homelessness Australia (2016), 31.
29Petersen and Jones (2011); Homelessness Australia (2016), 31.
30United Nations Department of Economic and Social Affairs Programme on Ageing (n.d.), 2.
31Ibid.
32Ibid., 3.
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vulnerable for other reasons may be at particular risk.33 In fact, older people face an
increased danger of either becoming or remaining poor.34 Consider, for example, a
married couple of thirty years who have two children aged twenty-seven and twenty-
three. The husband is aged sixty and has been in paid employment his entire life,
now holding a senior management position after having progressed in his career. The
wife, who is also sixty, has been out of paid work since the birth of their eldest child
instead deciding, jointly with her husband, that she would care for their children full
time. The husband decides to leave his wife. There is a property settlement pursuant
to which all assets are divided. This necessitates the sale of the matrimonial home.
Although most jurisdictions seek to ensure a just outcome for the parties after the
property settlement this, in reality, is not always the case. Whereas the husband has
paid employment guaranteeing his income security, the wife does not and, when
coupled with age discrimination, may find it difficult to re-enter the workforce. She
thus lacks not only the income security that the husband possesses, but she also
lacks the ability to acquire it. Some jurisdictions, such as Australia have attempted to
address this inequality through family law legislation.35 However, despite the legis-
lation, it is difficult to adequately or accurately compensate a spouse who has forgone
their career to be a full-time homemaker and parent. As a result, there have been calls
to redress the hidden nature of homelessness for older women. This example helps
to illustrate why financial insecurity of older women warrants particular attention,
as discussed in more detail below.36

These circumstances demonstrate the often precarious financial security of older
people—even for those who have not previously appeared to be at risk, such as the
wife in the above example. Downwards trends have been noted in the overall financial
security of older people, particularly in relation to reduced or lost income security
which then negatively impacts an older person’s ability to establish wealth security,
including obtaining secure and affordable housing.37 This is especially relevant when
considering that as people age, they either need, for example owing to poor health or
reduced mobility, or want to reduce their working hours, or to cease work entirely.38

Negative and erroneous rhetoric promulgated in relation to the causes of poverty
and homelessness—‘it was their own fault’ or they ‘did it to themselves’—must be
addressed and removed from the collective thoughts of society at large.39 Instead,
it is necessary to recognise that poverty can result from numerous causes including
unemployment, underemployment, social exclusion, vulnerability and abuse—and
that ‘fault’ has no role to play in protecting the rights of vulnerable older persons.40

33Ibid., 1; Madrid International Plan of Action on Ageing (2002) para 45; UNSDGs Goal 1; Cox
CB (2015), 41.
34See Footnote 23.
35Family Law Act 1975 (Cth), s 75(2).
36Australian Human Rights Commission (2019).
37Stanford Center on Longevity (2018), 3.
38See Footnote 23.
39UNSDGs Goal 1; Brünner and Andersen (2018), 114.
40UNSDGs Goal 1, Brünner and Andersen (2018), 114; Virick (2011); Slack and Jensen (2008).
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The effects of poverty on older people are not uniform, however, nor are the risk
factors. Nevertheless, as people grow older, there generally comes a tipping point
in the ageing process at which an older person’s ability to earn money reduces or
stops altogether. This inability to earn money needs to be appreciated in the context
of, often, growing health and personal care issues. Such issues may require costly
treatment, often at a time when older people may have already expended or be close
to exhausting their financial resources.41 This can particularly be an issue for those
in the ‘old, old’ category which, as discussed in Chap. 1, is the fastest growing cohort
of older persons, with the number of people in this category expected to more than
triple by 2050 to 425 million people.42 Significantly, two out of three people in the
‘old, old’ category will live in developing and lower socio-economic regions,43 thus
further increasing their risk of poverty and endangering their human rights, including
the right to social security.44 In fact, older members of ethnic and racial minorities in
general experience an increased risk of financial insecurity.45 It is also important to
understand that financial security tends to be approached from a western viewpoint
and thus authentic attempts to embed the right to social security worldwide will have
to be done so on a specific jurisdictional basis respecting the local cultural and social
norms.

There are other, often unexpected, issues that can also arise as people age that
function as a financial drain. Such concerns can compound the risks for older people
of experiencing poverty and/or homelessness, particularly if there is a lack of estab-
lished income and/or wealth security. Take, for example, the role of grandparents
in providing care for their grandchildren.46 Grandparents are increasingly becoming
involved as the long-term care providers for grandchildren where parents are unable
to continue in that role for various reasons.47 This can be an economic burden on the
grandparents who may no longer be in paid employment and who may lack wealth
security. As discussed in Chap. 5, age discrimination can also affect the ability of an
older person to re-enter the workforce in order to re-establish lost income security
or to rebuild dissipated wealth security resulting from unforeseen circumstances.
Therefore, there are a number of different factors that can combine to heighten the
threat of poverty (and homelessness) for older people.

41United Nations Department of Economic and Social Affairs, Population Division (2015).
42United Nations (n.d.); United Nations Department of Economic and Social Affairs, Population
Division (2017), 1.
43United Nations Department of Economic and Social Affairs, Population Division (2017), 1.
44UDHR, art 22 and ICCPR, art 9.
45Cox (2015), 46.
46See, for example: Hayslip et al. (2019).
47Ibid.
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To understand fully the role of financial security (in the form of both income
and wealth security) in combating the risk of poverty we need to appreciate the
methods available to acquire that security—either through self-funded means or the
social protection mechanisms that are provided by governments, such as pension
schemes.48 When considering the interplay between self- and government-funded
methods, it is significant to note that in many countries, if an older person does not
have sufficient savings to self-fund their retirement there may be no government
funded social security schemes to fill that gap.49 Consequently, given the difficulty
in acquiring the wealth security necessary to self-fund post-paid employment, a lack
of government supported systems providing income security in old age means that
many older people will lack the overall financial security necessary to protect their
basic human rights.50 What is also clear is that there are limited avenues for older
people to escape this cycle when considering that often their ability to earn through
formal employment decreases over time, especially when taking into consideration
the impact of age discrimination, and the increased possibility of physical andmental
impairments.51

8.3 Understanding Financial Security

As discussed, as people age, they are either self-funded or supported by external
systems—be they familial or government-based.52 The problem arises when none of
these three sources exist or when they are inadequate because they are not accessible
or because the benefit entitlement level, that is, the level of support an older person
is entitled to, fails to meet their needs. As noted above, financial security in older age
depends on two separate, though closely related, aspects. The first is income security,
which, as the name suggests, relates to the funds which the individual receives either
through paid employment or social security benefits. The second is wealth or asset
security, which relates to the accumulation of financial resources in various forms,
such as property, shares or savings, which a person acquires throughout their life.53

Some comments will now be made in relation to income and wealth security in light
of the application of a human rights framework.

48See Footnote 23.
49Ibid.
50Ibid.
51Ibid.
52Ibid., 2.
53Ibid., 6–7.
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8.3.1 Income Security

As has been seen above, ensuring a source of secure income for older people is
a crucial obligation on societies worldwide, especially as governments and policy-
makers seek to protect the right to social security.54 Income security is also an impor-
tant factor when protecting the other human rights of older people, for instance in
relation to healthcare, long term aged care, and safe housing. This is because if
older people lack income security, it can heighten their vulnerability to the risk of
poverty and/or homelessness which is exacerbated if these other services, particu-
larly healthcare, residential and long term aged care and housing, are not accessible
and adequate.55

8.3.2 Wealth Security

As noted above, wealth security refers to the assets a person has accumulated
throughout their life. The existence of wealth security means that, if necessary, the
assets can be used as income producing sources or sold or otherwise utilised, for
instance as security for a loan, to provide a larger cash injection. Take, for example,
an investment property. It can either be used as an income producing asset (rent)
or it can be sold to reap a more significant return. It is, however, important to note
that home ownership is decreasing in some countries, such as the United States of
America where the rate of home ownership fell by 50% in the years leading up to
2016.56

Where a person does own their home, it can also be used as collateral to secure
loans, for example through the controversial ‘reverse mortgage’ scheme adopted in
Australia. A reverse mortgage, as the name suggests, is a form of loan that can help
older people access the equity in their homes. It allows the older person to use their
home as security for a loan that can be taken in a lump sum, as a regular source
of income, or a combination of the two.57 As with other loans, compound interest
is charged. Different from other loans, however, is the fact that repayments do not
need to be made while the older person remains living in the home.58 The total
loan (including fees and interest) becomes repayable when the older person sells the
house, moves out of the house or dies.59 A common repayment trigger point is when
the older person moves into aged care.60

54International Labour Organization (2017), 76.
55Ibid.
56Stanford Center on Longevity (2018), 4.
57Australian Securities and Investments Commission (n.d.).
58Ibid.
59Ibid.
60Ibid.
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The reverse mortgage scheme is controversial because of the often-unforeseen
financial difficulties it can place older people in. Take, for example, the loan repay-
ment trigger of moving into aged care. In Australia, fees are generally required to
be paid in order to gain entry into aged care facilities (discussed in more detail in
Chap. 10). If an older person needs to sell their home to pay these fees, but they have
previously taken out a reverse mortgage over their home, the older person may not
realise the full cost involved in paying out the loan. That is, in an attempt to gain early
access to the equity in their homes—often because they lack income security—they
may have opened themselves up to a debt which, once satisfied, leaves them without
the resources necessary to provide for themselves after the sale of the home—that is,
they lose their wealth security in the process. Other problems with reverse mortgages
include: higher ongoing fees and interest rates than for normal mortgages; the use of
compound interest which can result in significant debt accumulating quickly; houses
are subject to market fluctuations which can, in turn, negatively affect the amount of
equity in the home; and, finally, the costs to break the agreement can be substantial.

The nature of homeownership can also be problematic. For instance,what happens
in a situation where a husband and wife own the property jointly and have previously
agreed to take out a reverse mortgage, however the husband needs to enter aged
care and cannot meet the intake costs without the sale of the home? If there is a
sale, the loan becomes repayable. The wife may then not have anywhere to live if
the remaining equity in the home (if any) after the reverse mortgage is paid out is
inadequate to cover her future housing costs. Further if a person is the sole owner
but another person lives with them, that other person will have to leave the property
if the older person vacates the premises.61 Additional research is therefore required
into the potential economic efficacy of reverse mortgages and the associated risks
attached to them in relation to protecting the human rights of older people.62

As people age the existence of ‘wealth security’ assumes increasing significance.
This is because, as discussed, people either do not want to continue to work ormay be
unable to do so—bearing in mind, too, the ageist assumptions and practices leading
to discriminatory hiring practices that contribute to the job and income insecurity of
older people (discussed in Chap. 4).Wealth security is therefore especially important
when faced with the growing jobless trend and resultant income insecurity.63 Dispar-
ities in wealth security are actually believed to be higher than income disparities.64

Yet wealth security almost always depends on obtaining the initial income in order
to accumulate assets—without income security, financial insecurity in older age is
almost a self-fulfilling prophecy.

Further, even where there is wealth security, the assets may not be easily realis-
able and thus may almost amount to a false economy. Take, for example, the exis-
tence of a family discretionary trust. A discretionary trust places the ownership of

61Ibid.
62See, for example: Ong (2008); Hancock (1998). For more on reverse mortgages generally, see:
Steen and Taggart (2018).
63United Nations Department of Economic and Social Affairs Programme on Ageing (n.d.), 6–7.
64Ibid.
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identified assets in the names of trustees to hold those assets for the benefit of the
beneficiaries named in the trust deed. This is the archetypal example of a fiduciary
relationship wherein the trustee(s) must act in the best interests of the beneficiaries
and cannot engage in any activities in which their personal interests conflict with
those of the beneficiaries. These types of trusts are incredibly common estate plan-
ning mechanisms. The problem with discretionary trusts, however, is that they are
also complicated legal vehicles through which to achieve certain aims, such as asset
protection and tax minimisation (depending on the jurisdiction). Take a husband and
wife who establish a discretionary trust and name themselves as trustees, and them-
selves, along with their four children as beneficiaries. For all intents and purposes
the husband and wife will use the assets in the trust as their own in order to best
facilitate the effective management of that wealth to benefit their family—that is one
of the significant factors driving the establishment of the trusts in the first place.

The difficulty arises, however, in relation to individual understanding of the trust
deed and the ownership of trust property. Property contained in a discretionary trust is
property of the trust, not the trustees, who have a fiduciary duty to act in the best inter-
ests of all the beneficiaries when managing the trust.65 This is often misunderstood,
resulting in, for instance, the husband and wife from the above example, believing
the assets to be theirs to do with as they please—which is not the case. To act in
such a manner is contrary to the fiduciary responsibility they bear as trustees, as well
as statutory obligations imposed upon them in relation to their trustee obligations.66

Trusts, therefore, serve as a useful illustration of situations where, although an older
person may experience wealth security (for example as trustee and beneficiary of
a discretionary trust), it is a question of how that wealth has been structured and
whether, as well as how, they can then access it. This demonstrates the importance of
estate planning (discussed below) but also of ensuring that legal mechanisms created
for the purposes of managing wealth are adequately understood by the people relying
on those assets. This enables them to make informed decisions and avoids potential
risks to their human rights which would flow from wealth and overarching financial
insecurity.

8.4 Planning for the Future

Preparations for retirement are informed by individual personalities, work-life
history, health, people’s own perceptions of what ‘retirement’ is, as well as what
they are allowed to do with their income and wealth security, and how long it will
last. This all sits within an overarching and jurisdictionally specific legal and policy

65See, for example: Keech v. Sandford (1726) Sel Cas T King 61; 25 ER 223.
66See, for example: Heydon and Leeming (2016); Keech v. Sandford (1726) Sel Cas T King 61; 25
ER 223; and Trusts Act 1973 (Qld).
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framework within which a person lives and earns an income and/or owns assets.67

It also includes the policy agenda discussed above which may incentivise working
longer or otherwise reduce reliance on state-funded pensions—an approach which
needs to be balanced correctly in order to ensure that no negative impacts on human
rights occur. There is therefore no one model for how people do, or should, approach
retirement, particularly given that the world has never before seen a generation like
the ‘baby boomers’.68

‘Baby boomers’, for example, have expressed a desire to control their time and
to find purpose in the activities they undertake—whether in paid or unpaid positions
and including post- ‘retirement’.69 Being able to decide for oneself when to retire
and how that time will be spent is an important exercise of autonomy, and supports
the enjoyment of a full range of human rights—having those options curtailed due to
financial factors can undermine the enjoyment of rights and have negative impacts on
self-esteem, as well as on mental and physical health. Therefore, an older person’s
experience of retirement depends very much on whether the income and wealth
security exist to support their vision of what retirement should be.

Financial security is thus a fundamental consideration in post-paid employment
life. As discussed above, however, life occurrences, cultural norms, gender, socio-
economic status, and location can all have an impact on a person’s financial security
in retirement. What is constant is that the law has a role to play. It is an authoritative
vehicle for facilitating and protecting an older person’s ability to obtain financial
security, including their right to social security as well as other associated human
rights. It is also an effective agent through which to implement social change.70

In addition to pension schemes (discussed below), one of theways inwhich the law
is significant when planning for financial security in retirement is through the imple-
mentation of estate or future planning. These terms are often used interchangeably,
and both have been used here. As discussed in Chap. 1, the estate planning under-
taken by legal practitioners differs from thefinancial planning undertaken byfinancial
planners and accountants who have their own set of legal, ethical and professional
rules and regulations to abide by.71

Estate planning is work undertaken by legal professionals to plan for the effective
growth, management, protection and transmission of assets. It is concerned with
ensuring financial security. There is a misconception that estate planning is only
for older people and that the planning necessary varies depending upon the age

67In Australia, for instance, the rules of conflict of laws govern situations where a deceased person
owned assets in a different jurisdiction to one in which they lived. In this situation, immovable
property is governed by the laws of the jurisdiction in which the immovable property is situtated
(lex situs) whereas movable property is governed by the laws of the deceased person’s domicile
at the time of their death (lex domicilli). For a recent case see: Public Trustee of Queensland as
Administrator of the Estate of KH, Deceased [2017] QSC 48.
68Kojola and Moen (2016).
69Ibid.
70Prindiville (2015).
71Royal Commission into Misconduct in the Banking, Superannuation and Financial Services
Industry (2019); Recommendation 2.10; Fyrdenberg and Hume (2019).
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of the person, whereas the underlying considerations are actually largely the same
irrespective of age. Another misconception is that estate planning is predominantly
concerned with the execution of wills.72 It is not. A will may not even be the main
document through which the transmission of assets will occur, depending on the
planning implemented.73 Estate planning instead utilises, in addition to testamentary
documents, a myriad of other legal structures such as enduring powers of attorney,
advance health directives, corporate entities and trusts.74 Removing assets from the
estate is an often-deliberate attempt to avoid potential will contestations through, for
example, family provision applications. That is, if there are no assets in the estate
then it makes contesting the will a less attractive option.75 While such planning
is generally undertaken in response to anticipated death and/or loss of capacity, it
can also include inter vivos transactions such as the establishment of an inter vivos
discretionary (or family) trust or transfers of land. The transmission of assets is often
intergenerational in nature which has given rise to the increasingly common idea
that older people must transfer their assets to younger generations, also known as
inheritance expectation (that is, younger generations are ‘entitled’ to the assets). This,
in turn, can potentially result in elder abuse in situations where a person’s response
is abusive if their feelings of ‘entitlement’ are not met (discussed in Chap. 7).76

Interestingly in relation to transfers of property from a parent to a child, the
presumption of advancement applies, and it will be assumed that the transfer was a
gift. This is because the presumption represents the idea that parents want to further
their children in life and thus any transaction will be out of natural love and affection,
not one requiringpayment—fairmarket value or otherwise.77 This canbeproblematic
in situations where the transaction was not intended to be a gift. The presumption
is able to be rebutted but doing so can incur additional legal fees, thus potentially
raising access to justice as well as evidential issues.

Assets for care arrangements provide useful examples of the problems that can
arise as a result of the presumption. Take, for instance, a mother aged eighty-
eight years who is in need of care. She owns her own home. Her son has just married,
and he and his partner are unable to afford to buy a property. The mother and the
son reach a verbal agreement that in exchange for the son caring for his mother she
will transfer her property into his name. The transfer is executed and registered in
the son’s name. He refuses, however, to care for his mother and tells her to move
into an aged care facility. The mother commences legal proceedings to recover her

72James (2015), 27–28.
73Ibid.
74For a discussion of the frequency of the usage of trusts in the United States of America, see:
James (2015), 28–29.
75However, some jurisdictions, such as New South Wales in Australia, have notional estate provi-
sions. These are provisions which, in effect, ‘claw back’ into the estate any property which was
the subject of a transaction designed to defeat the will contestation provisions (known as family
provision legislation in Australia). See, for example: Succession Act 2006 (NSW) part 3.3.
76See on this, for example: Joosten et al. (2015), 19; Purser et al. (2018, 2020).
77See, for example: Johnson v Johnson [2009] NSWSC 503; Nelson v. Nelson (1995) 184 CLR
538.
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property but will first have to rebut the presumption of advancement that she gave
her property to her son through an act of natural love and affection. It then becomes
necessary to consider the evidence required to negate this presumption and the cost
of obtaining such evidence.

Given that estate planning can be complex and costly, its value is predicated
upon having the income security to pay for it and the wealth security to make it
worthwhile. Effective estate planning can nevertheless help to strengthen income
and wealth security through implementing measures designed to maximise wealth
management and protection. The security provided can then, in turn, help to ensure
protection of the rights to, for example, housing and healthcare. At a minimum,
however, all people should have a will and enduring power of attorney in the event of
a loss of capacity and/or death. These documents can help to ensure that a person’s
wishes are respected in the event that they can no longer express them for themselves.

8.5 The Right to Social Security

The right to social security generally requires countries to provide financial support
sufficient for (at least) essential healthcare, basic housing and education, water, sani-
tation and food.78 As discussed in Chap. 2, this right extends to ‘old age’. Protection
of this right ensures that older people are able to live both securely and with dignity,
two key components of the United Nations’ (UN) development agenda.79

The International Covenant on Economic, Social and Cultural Rights (ICESCR)
establishes that states are required to take steps towards the progressive realisation of
the right to social security.While this standard of progressive realisation allows states
to tailor their activities to suit their available economic resources, the Committee
on Economic, Social and Cultural Rights has made it clear that states must not
delay taking the first steps, that they must provide a minimum essential level of
security and, importantly, they must not be discriminatory in the way that rights are
protected and fulfilled.80 For older persons, this means that social security must not
be structured in a way that negatively disadvantages people on the basis of age. In
fact, states are required to identify particularly marginalised or vulnerable groups,
which could include older persons, and provide specific protections suited to their
needs.81 The ultimate goal is the complete implementation of the right to social
security for all people, and states should develop a national strategy to achieve this
outcome, including through the allocation of appropriate resources and services. As

78Sepúlveda Carmona (2010), para 87; Madrid Plan of Action, paras 52–53.
79Cox (2015), 51; Hokenstad and Roberts (2013), 77.
80Committee on Economic, Social and Cultural Rights (2008), para 41; López Rodríguez v. Spain,
para10.3; Trujillo v Ecuador, para 11.3; See also Sepúlveda Carmona (2010), para 87.
81Committee on Economic, Social and Cultural Rights (2008), para 31; Trujillo v Ecuador, para
13.1.
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stated by the Committee on Economic, Social and Cultural Rights, article 9 of the
ICESCR:

implicitly recognizes the right to old-age benefits. States are obligated to pay particular atten-
tion to promoting and protecting the economic, social and cultural rights of older persons, to
which end they must take appropriate measures to establish general regimes of compulsory
old-age insurance.82

Whereas few countries had social protection systems in place a century ago,
virtually all countries now have such systems, with extension of coverage a continual
aim.83 Significantly, the ICESCRprohibits states from relying exclusively on contrib-
utory pensions for older persons given the problems explained below, particularly
because of the risk that these will be inadequate for maintaining an adequate standard
of living.84 Instead, non-contributory schemes must be made available for all people
who lack the means to make sufficient contributions for their own protection.85 The
requirement for progressive realisation also demands that states not take retrogressive
action. Consequently, states are encouraged to provide non-contributory pensions
subject to available resources and, where pension schemes have been established,
they should not be wound back.86

In addition to the ICESCR, several treaties specifically refer to the protection of
older persons through enforcement of the right to social security.87 Regional provi-
sions also exist recognising the geographically unique characteristics and vulnera-
bility of older persons in relation to the right to social security.88 Further, the Interna-
tional LabourOrganization (ILO) has adopted international standardswhich establish
a normative framework to both protect as well as promote the right to social secu-
rity.89 There are 16 standards designed to guide the national implementation of social

82Trujillo v Ecuador, para 11.3; citing Committee on Economic, Social and Cultural Rights (1995).
83International Labour Organization (2017).
84HelpAge International (2010), 2.
85Trujillo v Ecuador, para 14.1; Office of the High Commissioner for Human Rights (2012), 16;
Committee on Economic, Social and Cultural Rights (1995); Committee on Economic, Social and
Cultural Rights (2008).
86See Footnote 84.
87In addition to articles 9, 10 and 11 of the ICESCR, see also UDHR, arts 22 and 25; article 5 (iv)
of the Convention on the Elimination of All Forms of Racial Discrimination (1965); article 11 of the
Convention on the Elimination of All Forms of Discrimination Against Women (1979) (‘CEDAW ’);
article 27 of the Convention on the Protection of the Rights of All Migrant Workers and Members
of their Families (1990); and article 28 of the Convention on the Rights of Persons with Disabilities
(2006).
88See, for example, the African Charter on Human and Peoples’ Rights (1981); The European
Social Charter (1996); The Additional Protocol to the American Convention on Human Rights in
the Area of Economic, Social and Cultural Rights (1988); and the International Labour Organization
Convention C102 concerning Minimum Standards of Social Security (1952) and Convention C128
concerning Invalidity,Old-Age andSurvivors’ Benefits (1967). The ILOConvention 102 establishes
minimum standards for all nine branches of social security including medical care, sickness benefit,
old-age benefit, employment and injury benefit and invalidity benefit.
89International Labour Organization (2017), v.
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protection policies.90 The ILO Social Protection Floors Recommendation No. 202
of 2012 was the most recent standard which requires, at a bare minimum, that there
be a basic level of universal social security available ‘in the form of a nationally
defined social protection floor’ and that there should be a ‘progressively wider scope
and higher levels of protection’.91 The Special Rapporteur on extreme poverty and
human rights, Philip Alston, has recommended that social protection floors be imple-
mented as a core objective of the broader human rights and development agenda,
and these would have numerous benefits for older persons experiencing poverty.92

Alston has emphasised the interdependence of human rights, explaining that social
protection floors would not only help secure economic, social and cultural rights, but
also improve the enjoyment of civil and political rights.93

The Sustainable Development Goals (SDGs), particularly number 1, to ‘end
poverty in all its forms everywhere’, also demonstrate a commitment to developing
and then progressively widening the supports available through social security poli-
cies and systems.94 In relation to SDG number 1,95 including the development of
floors in social protection systems, the UN has stated that its aim,

by 2030, [is to] ensure that all men and women, in particular the poor and the vulnerable,
have equal rights to economic resources, as well as access to basic services, ownership and
control over land and other forms of property, inheritance, natural resources, appropriate
new technology and financial services, including microfinance.96

Although SDG 1 does not specifically target poverty experienced by older people,
given the rates of ageing, particularly in the potentially more vulnerable ‘old, old’
category, addressing poverty for older people is fundamental to realising this goal.
How to realise this though is becoming an increasingly pressing question, especially
when considering the stated aim to achieve each and every one of the SDGs by 2030,
only a decade away.97

If an older person cannot be self-supported in retirement and there is a lack of
government social protection policies, the question then arises as to what familial
or customary support exists. However, the support traditionally supplied by familial
networks is increasingly being eroded given smaller family numbers andwider socio-
economic changes, including the rate of the ageing population.98 This issue is even

90Ibid.
91Ibid.
92Alston (2014).
93Ibid., para 6.
94International Labour Organization (2017), v.
95See also UNSDGs Goal 3.8, which calls for universal health coverage; Goal 5.4 in relation to
gender equality; Goal 8.5 for decent work and economic growth, and Goal 10.4 regarding greater
equality.
96UNSDGs Goal 1, target 4.
97SeeUNSDGs;UnitedNationsDepartment of Economic and Social Affairs Programme onAgeing
(n.d.), 2.
98United Nations Secretary-General (2012); United Nations Department of Economic and Social
Affairs Programme on Ageing (n.d.), 2.
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more pronounced in low socio-economic countrieswhere there is a greater concentra-
tion of older people, as well as poor government supported age-based social security.
This, therefore, further highlights the need for ‘real’ solutions in order to achieve
SDG number 1.

Obviously, there are significant costs involved with any policy involving systemic
changes, particularly in relation to implementing non-contributory age-based pension
schemes, and especially in low to middle socio-economic countries where the rates
of older persons experiencing poverty and homelessness are greatest.99 However,
the age-old excuse of ‘cost’ cannot be allowed to see older, sometimes vulnerable
people, living without access to basic human rights such as safe accommodation,
food, water and healthcare. This is especially the case given the standard of obli-
gation states bear under the ICESCR with regard to the progressive realisation of
economic rights to the maximum of their available resources and in cooperation with
other countries. Perhaps the solution, or part of the solution, lies in the wording of
the targets of the SDGs. For example, the aim is to ‘implement nationally appro-
priate social protection systems and measures for all, including floors, and by 2030
achieve substantial coverage of the poor and the vulnerable.’100 This will neces-
sarily involve re-evaluating the government support systems, such as pensions, and
avenues for developing financial security and independence—particularly as people
age. However, as stated, there is one notable exception in all of the targets, which is
the lack of acknowledgment of the increased risk of poverty for older people. The
unique needs of older people experiencing poverty and homelessness must therefore
also be specifically addressed, including how their financial security is going to be
recognised, promoted and, ultimately, achieved.

Securing the right to social security and the related right to an adequate standard of
living, including housing, is therefore more than just a policy decision requiring the
establishment or extension of social security systems. It is an international obligation
to ensure the protection of the basic human rights of older persons, a cohort which, as
has been seen, may be at increased risk of poverty and/or homelessness. It is through
the adoption of a human rights framework, therefore, that the opportunity to begin
to create and redevelop policy solutions to this issue can be realised—both at an
international as well as a national level. A human rights-based approach is able to
tap into the obligations that flow from membership of the international rules-based
order, the normative and moral force of human rights language, and the supervision
and enforcement mechanisms established in human rights treaties.

99United Nations Department of Economic and Social Affairs Programme on Ageing (n.d.), 2.
100UNSDGs, Goal 1.3.



8.6 Pension Schemes 227

8.6 Pension Schemes

It is unlikely that many older people will be in a position to be self-funded in retire-
ment.101 In a large number of developing countries, older people still rely heavily on
family support arrangements.102 However, decreased familial support of older people,
when combined with the lack of individual income and wealth security necessary
to self-fund retirement, means that the financial security of older people is there-
fore frequently dependent upon the availability of social security measures, such as
pensions.103 This section will briefly look at the availability of pensions throughout
the world before making some comments about non-contributory and contributory
schemes.

8.6.1 Availability and Viability

Pensions are a key element to meeting SDG 1 with 68% of eligible people globally
estimated to be in receipt of a pension (both non-contributory and contributory).104

Of the 192 countries for which there are data, 186 countries provide old-age pension
schemes making periodic payments of cash benefits through at least one scheme
or a combination of non-contributory and contributory schemes that are secured in
national legislation.105 The remaining six countries do not have periodic benefits,
instead often offering a form of lump-sum payment or similar scheme.106

Out of the 186 countries, a number of countries have amixture of contributory and
non-contributory schemes. For example, fourteen countries (8%) have a contributory
and non-contributory universal scheme, whereas sixty-four countries (34%) have a
contributory and non-contributory means-tested scheme.107 Seventy-two countries
(39%) have contributory schemes only, which can be compared to two countries (1%)
which have non-contributory means-tested schemes only and ten countries (5%) that
have non-contributory universal schemes only.108 Subject to the proper implemen-
tation and enforcement of relevant laws, it is anticipated that 67.6% of working age
people internationally would be eligible for a pension. Interestingly, when consid-
ering the importance of both income and wealth security in retirement, 17.7% of

101On the situation in, for example, the United States of America see: Stanford Center on Longevity
(2018), 19–27. See also, for example: Ranzin et al. (2004).
102International Labour Organization (2017), 75.
103United Nations Department of Economic and Social Affairs Programme on Ageing (n.d.), 2.
104See Footnote 102.
105Ibid., 76.
106Ibid., 77.
107Ibid., 77, Fig. 4.3.
108Ibid., 78. For earlier data see: International Labour Organization (2014).
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working-age people globally have the option to make voluntary contributions to age-
based pension schemes, yet few take advantage of this.109 Further, despite the fact
that pension schemes were expanded internationally between 2000 and 2012, there
are still employment and healthcare patterns which result in older people in higher-
income countries enjoying financial security in retirement far more than those in
lower-income countries.110 Moreover, less than 20% of eligible older people in most
low-income countries receive a pension.111

In addition to the availability of pensions, questions also arise about eligibility
and the level of entitlement benefits provided under the various schemes.112 Notwith-
standing recognition of the right to social security, and its importance for facilitating
the enjoyment of other rights, it is still common for older people to receive inadequate
or no pension entitlements.113 However, this again is highly dependent upon both
national and regional geographic location.114

The highest pension coverage appears to be inEurope andNorthAmerica (approx-
imately 90%).115 In Australia, 80% of the older population (aged sixty-five years and
over) are estimated to rely to some extent on government funded, age-based assis-
tance.116 Latin America and the Caribbean (56%), as well as Asian-Pacific countries
(47%) are estimated to have moderate pension access,117 while North Africa (37%),
the Middle East (30%) and sub-Saharan Africa (17%) are estimated to have some of
the lowest access globally to age-based, government funded pensions.118

What these statistics demonstrate is that, despite the ‘universal’ right to social
security, this right looks substantially different depending upon location (including
not only regional variances but also differences between metropolitan and regional,
rural and remote areas), gender and the economic strength of the country in which
the older person resides.119 It also depends on the type of employment that a person
has been engaged in, with those in informal employment (that is, unpaid work or
‘cash-in-hand’) situations (which are especially common in developing countries)
at an even greater risk of poverty in old age. This is because systemic collection of
income tax and/or other contributions to finance the public social security support
systems are inadequate, ineffective and/or underdeveloped owing to a lack of ongoing

109See Footnote 102.
110International Labour Organization (2014); United Nations Department of Economic and Social
Affairs Programme on Ageing (n.d.), 2.
111See Footnote 102.
112United Nations Department of Economic and Social Affairs Programme on Ageing (n.d.), 2.
113Ibid., International Labour Organization (2014).
114United Nations Department of Economic and Social Affairs Programme on Ageing (n.d.), 3.
115Ibid., International Labour Organization (2014).
116See Footnote 27.
117International Labour Organization (2014); United Nations Department of Economic and Social
Affairs Programme on Ageing (n.d.), 3.
118See Footnote 117.
119United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 1–2,
6; International Labour Organization (2017), 75.
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financial contributions where there is high informal employment.120 Consequently,
older people in higher-income countries have better access to financial security and
government assistance than those in lower socio-economic countries. Even in the
stronger performing socio-economic countries, however, there remains a proportion
of people engaged in informal employment thus also reducing their ability to access
age-based social security when they become eligible, despite living in a country in
which accessing age-based pensions might be easier.121

Countries have therefore begun to adopt strategies in an attempt to widen social
security protections. This can occur, for example, through the extension of basic
rate non-contributory schemes to a wider group of (generally) low-income workers
such as cleaners and domestic workers.122 However, such an approach is putting the
fiscal viability of the schemes at risk given that, although the number of recipients
is increasing, the contributions ensuring the sustainability of the schemes are not
keeping pace with the outgoings.123 States therefore need to exercise care when
developing, reviewing and expanding pension schemes to ensure that they fulfil
the mandate of protecting the right of older persons to social security.124 Regular
adjustments also need to occur so as to combat inadvertent (or deliberate) erosion of
pension benefits over time as other goods and services increase in price.125

Significantly, however, in order to establish the long-term fiscal viability of age-
based, government funded assistance schemes, governments in higher-income coun-
tries are frequently doing one of two things. One approach to ensure fiscal sustain-
ability is to increase the statutory age at which a person can retire and become eligible
for an age-based, state supported pension scheme—the justification being that people
are living longer, so they can, in turn, work longer.126 The second approach is to create
incentives for people to undertake a longer working-life127 through, for example,
the promotion of flexible working hours and opportunities for older workers.128

Investments are also being made in ‘life-long’ learning opportunities with a view
to encouraging and assisting people to acquire skills to enable them to continue in
paid employment for as long as possible.129 Such schemes can include, for instance,
campaigns in relation to anti-discrimination and ‘ageing well’ or ‘healthy ageing’.130

120United Nations Department of Economic and Social Affairs Programme on Ageing (n.d.), 3.
121International Labour Organization (2017), 98–99.
122United Nations Department of Economic and Social Affairs Programme on Ageing (n.d.), 3.
123Ibid.
124See Footnote 121.
125Ibid.
126International Labour Organization (2014); United Nations Secretary-General (2012); United
Nations Department of Economic and Social Affairs Programme on Ageing (n.d.), 3; Brown and
Vickerstaff (2011).
127International Labour Organization (2014); United Nations Secretary-General (2012); United
Nations Department of Economic and Social Affairs Programme on Ageing (n.d.), 3; Brown and
Vickerstaff (2011).
128United Nations Department of Economic and Social Affairs, Population Division (2017), 2.
129Ibid.
130Ibid.



230 8 Financial Security and Ageing

However, only creating a legislative and regulatory framework for social security
is not sufficient to discharge the duty of states in relation to the right to social security.
Much depends on how such a scheme operates in practice and whether individuals
are meaningfully able to access adequate benefits to support their basic needs and
other human rights.131 This is particularly a problemwhere policy and internal guide-
lines have erroneously replaced the law, or the law is being incorrectly interpreted
and/or applied when determining benefit entitlements. When this is coupled with
inadequate or inaccessible opportunities for redress the human rights consequences
can be serious.132

Further, policy settings and regulations aimed at reducing the economic cost
of pension schemes must ensure that the benefit provided is at a minimum suffi-
cient to allow older persons to afford the goods and services they require to meet
‘the minimum core content of their economic, social and cultural rights’.133 The
former UN Special Rapporteur on the question of human rights and extreme poverty,
Magdalena Sepúlveda Carmona, has explained that, ‘while the cost of schemes can
be reduced by increasing the age of eligibility or decreasing the size of the benefit, a
balance should be struck between reaching all those in need and providing a benefit
that would allow older people a minimum subsistence level.’134

Consequently, unlessmeaningful changes aremade to state-funded social security
pensions, many older people, particularly those in informal employment, will risk
financial insecurity as they age. Thiswill put themat a heightened risk of experiencing
poverty and/or homelessness, bearing inmind the commentsmade above in relation to
the often increasing healthcare costs as well as the physical and mental impairments
that can impede or prevent older people from participating in paid employment,
particularly in the ‘old, old’ category.135 This is not just restricted to those older people
in developing nations. People in countries with strong socio-economic development
can also experience problems accessing government funded, age-based pensions.
Elaborating on this general discussion, some comments in light of the application
of a human rights framework will now be made with specific reference to both the
non-contributory and contributory schemes.

131Prindiville (2015).
132Ibid.
133Sepúlveda Carmona (2010), para 87; see also Madrid Plan of Action, paras 52–53.
134Sepúlveda Carmona (2010), para 87.
135United Nations Department of Economic and Social Affairs Programme on Ageing (n.d.), 3;
Jolly (2014), 51; UnitedNationsDepartment of Economic and Social Affairs Programme onAgeing
(2016), 2; Cox (2015), 41.
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8.6.2 Non-contributory Pension Schemes

Non-contributory pension schemes normally do not require recipients to have made
contributions throughout their lifetime in order to be able to access benefit entitle-
ments.136 They are often referred to as social pensions and are promising avenues
through which to begin to address financial insecurity for older people, especially
when considering that generally there are reviewable and enforceable legal provisions
underpinning their establishment.137 The very nature of non-contributory pensions
makes them critical to ensuring fulfilment of the right to social security, as well as
addressing the effects of extreme poverty. This is because they serve to support those
most at-risk individuals who lack themeans to contribute to their own future financial
needs. Non-contributory pension schemes can be either universal or targeted. Under
a universal scheme everyone above a specified age is eligible, whereas people entitled
under a targeted scheme are eligible based on their income or poverty level (that is,
they are means tested) in addition to their age.138 Universal non-contributory pension
schemes have been adopted in, for example, Samoa, Namibia, Brunei, Botswana,
Nepal and Bolivia.139 It appears, however, that only nine countries world-wide make
access available to universal non-contributory pensions, with a further three countries
providing benefit entitlements on a means-tested basis.140

Non-contributory pensions are generally more in line with human rights princi-
ples, especially the principles of equality, universality and non-discrimination, as
they do not suffer from the innately discriminatory problems facing contributory
schemes (discussed below).141 Although this is true of both universal and targeted
pensions, universal schemes are even better aligned with these human rights princi-
ples. This is because, although targeted schemes can be cheaper to implement than
universal, ‘targeting’ specific income and/or poverty levels can result in exclusion
errors given that the selection process can be a complex one resulting in controversial

136United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 2.
137Ibid.
138Ibid.
139HelpAge International (2010), 3. The International Labour Organization states that ‘universal
pensions have been developed in Argentina, Belarus, the Plurinational State of Bolivia, Botswana,
Cabo Verde, China, Georgia, Kyrgyzstan, Lesotho, Maldives, Mauritius, Mongolia, Namibia,
Seychelles, SouthAfrica, Swaziland, Timor-Leste, Trinidad and Tobago, Ukraine, Uruguay, Uzbek-
istan and Zanzibar (United Republic of Tanzania). Other developing countries, such as Azerbaijan,
Armenia, Brazil, Chile, Kazakhstan and Thailand, are near universality’. It is not clear whether these
are universal contributory or non-contributory schemes, however. International LabourOrganization
(2017), 75.
140United Nations Department of Economic and Social Affairs Programme on Ageing (2016),
2. See also the ILO which states that ‘among the countries considered, in 12 cases pensions are
provided exclusively through non-contributory schemes. Of these, the majority provide universal
coverage.’ On first glance it appears that the numbers are inconsistent but the ILO report states
that it is a majority of the 12 countries for which data are available that provide universal non-
contributory schemes. Accordingly, the specific number of 9 has been adopted. See International
Labour Organization (2017), 77.
141HelpAge International (2010), 1.
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inclusions and/or exclusions, or negative or even punitive consequences if an older
person receives a benefit for which they are later deemed to have been ineligible.142

Universal schemes also reduce any stigma thatmaybe attached to ‘needing’ to receive
financial assistance if everyone becomes eligible at a certain time (or age).143 It is
important to note as well, however, that to assume that every older person needs, or
wants, assistance is to perpetuate ageist assumptions.

Non-contributory pension schemes therefore offer a vehicle through which coun-
tries can implement social protection systems and begin to address the significant
threat to human rights that exists when older persons lack financial security. It is thus
vital to recognise the need to develop effective policy implementation in relation
to non-contributory pension schemes. Such systems will, in turn, help acknowledge
and fulfil nation-states’ obligations in responding to the rights of older persons to
social security and an adequate standard of living.144

In order to achieve this, states must ensure that older people have access to
adequate benefit entitlements, as well as associated goods and services, such as
healthcare and access to justice. The positive effects of accessing social security can
be negated if there is no way to enforce the right (that is, access to justice) or the
burden of healthcare costs outstrips the benefits paid. In fact, the most successful
non-contributory schemes are those founded in the legal and regulatory systems
of countries which evidence both permanence and also enforceability.145 To fulfil
human rights obligations, such legal and regulatory systems need to clearly establish
eligibility requirements, ensure transparency, define roles and responsibilities, and
establish complaints mechanisms.146 This last element should also provide infor-
mation on redress mechanisms, depending upon the nature of the complaint, which
will also assist in ensuring accountability and protection where the rights of an
older person have been violated.147 The human rights principles of equality and
non-discrimination should also be at the fore of the development of any scheme in
relation to access to social security, particularly in relation to (progressively) ensuring
universal access, especially for disadvantaged and vulnerable older persons.148

This will assist in protecting not only the right to social security, but also the inter-
connected rights to an adequate standard of living and healthcare. However, when
considering facilitating universal access, it is important to note that legal protec-
tions for equality of access and the enforcement of non-discrimination policies on

142Ibid. In an analogous example, a successful challenge was mounted to the automated ‘Robodebt’
program in Australia wherein the Federal Government abandoned its reliance on averaging incomes
to determine debts owed by welfare recipients. Although the challenge involved a 34-year-old, this
risk of punitive consequences nevertheless holds true for all welfare recipients in similar circum-
stances. See, for example: Karp (2019); Deanna Amato v The Commonwealth of Australia (27 Nov
2019) Federal Court of Australia No: VID611/2019.
143See Footnote 141.
144Ibid.
145Ibid.
146Ibid.
147Ibid.
148Ibid.
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the basis of age (where they exist at all) remain reasonably scarce outside of the
employment context. Older people may require, for instance, a loan and/or insur-
ance, which can be more difficult to acquire as people age. Often age restrictions (or
even prohibitions) on policies and/or additional fees can be imposed. Older people
can therefore experience inequality of access when attempting to procure goods and
services, particularly financial services.149

The lower numbers of non-contributory pension schemes may also be represen-
tative of the idea that such schemes present a fiscal drain on national economies.
Conversely, however, particularly in light of the increasing rates of ageing, these
social pensions may actually serve as ‘economic stabilisers’ addressing the effects
of poverty and homelessness which, as discussed above, can have wider social, and
economic, implications in relation to promoting social cohesion.150 In fact, it has been
demonstrated that universal schemes canbe implemented in low-incomecountries,151

and governments in developing countries have taken significant steps in improving
the income security of their older people.152 Policy-makers and legislators worldwide
must therefore continue to challenge the assumption that non-contributory pensions
are a burden to the economy. In doing so, it is also imperative to address the ageist
attitude that older people are an economic drain preventing socio-economic growth.
Instead, the role of older people in contributing to their families, wider communities
and societymore broadly should be acknowledged, respected and encouraged.153 The
promotion of non-contributory pensions can also inadvertently help address issues
of sex-discrimination given the discriminatory effects of contributory pensions on
women.154

This is an area that has, thus far, attracted little attention (from governments and
researchers alike), particularly within a human rights framework, and one in which
further work is needed.155 For instance, the development of effective information
and education programs about what government-funded vehicles and services are
available is needed. Older people, particularly older women given issues of gender
inequality, must also be participants in developing policy, systems and education
programs for them to have maximum effectiveness.

149United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 8.
150See Footnote 141.
151Ibid.; International Labour Organization (2017), 75.
152Barrientos (2014), 76.
153See Footnote 141.
154International Labour Organization (2014); United Nations Department of Economic and Social
Affairs Programme on Ageing (2016), 6.
155United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 8.
See also United Nations Secretary-General Assembly (2012); Douglas et al. (2017).
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8.6.3 Contributory Pension Schemes

Unlike non-contributory pension schemes, contributory pension schemes are pred-
icated upon the premise that workers will make financial contributions throughout
their lifetime to a fund. These contributions will then be used to determine the older
person’s entitlement in retirement.156 Some countries have traditionally focused on
promoting a policy of contributory pensions in order to establish financial security
for people once they retire.157 However, the policy behind the realisation of contrib-
utory pension schemes can differ markedly, depending upon the country in which an
older person resides. Contributory schemes only are offered in 39% of countries with
available data.158 Of the countries for which data are available, seventy-seven of them
have contributory schemes that only cover people who are engaged in formal work.
Consequently, particularly in the low-income countries, many older people cannot
access contributory schemes.159 Contributory pension schemes are also estimated to
have resulted in up to 80% of people worldwide being unable to access any form of
pension.160

Where such schemes even exist, manifest inequalities and discrimination can
occur hindering or preventing an individual fromproviding for their financial security
into retirement. Such inequalities include: the older person’s location; the socio-
economic security of their country of residence; and the nature ofwork undertaken by
the person throughout their life, that is formal or informal work. As discussed below
in relation to older women and financial security, gender can also be a significant
discriminatory factor in being able tomake contributions given, for example, unequal
pay and time taken out of work to have children and/or provide (unpaid) care to
others. These inequalities also do not exist in isolation. For example, informal work
is especially common in low-income countries which means that the workers are
consequently less likely to be able to access contributory pension schemes.161

8.7 The Financial Security of Older Women

As explained, gender can be a significant factor in creating financial insecurity.More-
over, it has been an emergent theme of our analysis more generally, indicating that
older women are at an increased risk of experiencing human rights abuse across
all areas. The heightened risk of financial insecurity for older women exists despite
the increase in governments attempting to introduce gender equity as well as fiscal

156United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 2.
157See Footnote 141.
158International Labour Organization (2017), 77.
159United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 2.
160See Footnote 141.
161United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 2.
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sustainability in their social security and pension schemes.162 Older women dispro-
portionately experience financial insecurity, in part, because their access to pensions,
particularly contributory pension schemes, is often lower than it is for men.163 This
inequity is exacerbated by the fact that women generally live longer and there-
fore require greater financial security.164 The Committee on Economic, Social and
Cultural Rights has recognised the particular vulnerability of women in its recent
decision in Trujillo v Ecuador, in which it stressed that states are obliged to establish
non-contributory pension schemes and that these ‘must also take account of the fact
that women are more likely to live in poverty than men; that often they have sole
responsibility for the care of children; and that it is more often they who have no
contributory pensions’.165

Globally, the Arab States, as well as sub-Saharan and Northern Africa exhibit the
greatest trends of gender inequity when it comes to access to pensions. Jordan and
Egypt have the greatest discrepancies wherein men are seven to eight times more
likely to be in receipt of a pension than women.166 Although higher-income coun-
tries tend to have more equal coverage between men and women, the benefit levels
can vary markedly. For instance, the benefit entitlement of pensions paid to men
throughout the European Union is 40% higher than that paid to women.167 This not
only reflects the lower formal workforce participation of women (and higher partic-
ipation in informal work) but also their over-representation amongst self-employed
workers and/or unpaid carers.168 Women carry out, for example, an estimated two
and a half times more domestic and unpaid care than men.169 Women’s wages are
also historically lower than those of their male counterparts earning, on average,
approximately half as much as men throughout their lives.170 This is despite women
in all regions working longer hours than men when combining paid and unpaid
work.171 The inequities arising from the fact that women do not receive equal pay
for equal work are therefore compounded for older women in retirement resulting
in the reinforcement of life-long inequalities.172 Women who are from culturally
and linguistically diverse backgrounds or who have a disability can be even further

162Ibid.; Stanford Center on Longevity (2018), 3.
163United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 1–5;
Cox (2015), 44; Sepúlveda Carmona (2010), paras 19–21, 95–97; Sepúlveda Carmona (2013), paras
26, 50; Madrid Plan of Action, para 46; Centre for Workplace Excellence (2018).
164United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 5.
165Trujillo v Ecuador, para 14.2.
166International Labour Organization (2017), 78.
167United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 5;
United Nations Entity for Gender Equality and the Empowerment of Women (2015).
168International Labour Organization (2017), 78; United Nations Department of Economic and
Social Affairs Programme on Ageing (2016), 1, 5.
169UN Women (2015), 10–1.
170United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 1, 5.
171See Footnote 169.
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disadvantaged and therefore experience a heightened risk of poverty and/or home-
lessness.173 For example, in 2012 in the United States of America, single white older
women had 9% less median wealth security than single white older men.174 This
figure increased substantially to evidence a 160% difference between single white
older men and single older women of colour.175

Further compounding the challenges faced by older women, the benefit enti-
tlements they receive are often much lower than those for men. This occurs largely
because of a combination ofwork history and family circumstances, for instance, time
taken away from paid employment to care for children and other family members.176

Divorce or relationship breakdown can be another significant contributing factor to
the increased risk of financial insecurity for older women.177 It is important, however,
to distinguish between discrete groups of unpartnered women, for instance, divorced,
widowed and never married, as not all single women face the same risks for finan-
cial insecurity.178 A lack of financial literacy also contributes to the increased threat
of financial insecurity experienced by women. In the United States of America, for
example, older women on average have a lower financial literacy than their male
counterparts, as well as being less confident when handling finances.179

Discriminatory attitudes and practices in some countries also mean that not all
women are guaranteed the right to own and control assets.180 Inheritance and succes-
sion laws play a significant role in perpetuating these discriminatory practices. For
example, in 35 out of 173 economies in the East and South Asian, Pacific, sub-
Saharan and North African, and Middle East regions, female surviving spouses do
not have equivalent inheritance rights to their male counterparts.181 They may also
feel pressure to hand over any inheritance to male family members.182 These prac-
tices have obvious negative human rights implications, and in themselves represent
a violation of the right to equality before the law. The Convention on the Elimination
of all forms of Discrimination Against Women explicitly provides that states are to
treat women and men equally in all legal matters, and that men and women are to be
accorded the same legal rights, including in relation to ownership and administration
of property.183

173United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 5,
Westwood (2012) 510; Madrid Plan of Action, para 47.
174United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 8.
175Ibid.
176Ibid., 1, 5; Peeters and Wouter (2015), 1171.
177Peeters and Wouter (2015), 1171–3.
178Ibid., 1174.
179Stanford Center on Longevity (2018), 47, 50.
180United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 8,
see also United Nations Secretary-General (2015).
181United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 8,
see also World Bank (2015).
182See Footnote 181.
183CEDAW, arts 15–16.
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Given fewer opportunities to contribute, typically lower wages and a (gener-
ally) longer life span, the very nature of pension schemes therefore results in nega-
tive and unequal outcomes for older women. In recognition of this effect on older
women’s income and wealth security (and attendant negative human rights implica-
tions), significant work is being undertaken in order to promote gender equality in
relation to inheritance and property rights, as well as overarching financial security
worldwide.184 Governments are increasingly recognising, for instance, paid mater-
nity leave. It is also becoming more common for discriminatory aspects of old-age
pensions to be challenged, such as the difference in retirement ages between men
and women.185

However, despite increased attention in the literature and growing progress to
address gender inequality in the workforce and social security systems, older women
continue to experience financial insecurity and, in many jurisdictions, their concerns
are still largely invisible within mainstream society.186 Although general ideas exist
as to why older women face increased risks of poverty and homelessness, there
remains a need for detailed, up-to-date, research. Such research is necessary to
explore the interconnected effects and prevalence of these contributing factors in
order to adequately protect the rights of older women.187

8.8 Conclusion

The ageing population has significant consequences for all aspects of society and
in all countries globally, including for labour and financial markets, as well as in
relation to the supply and demand of goods and services, including financial services
and social security.188 Financial inequalities exist not only between older people
but also between different age demographics.189 These inequalities are compounded
by socio-economic status, location, gender, ageist attitudes, and inadequate or non-
existent laws, regulations and policies which are often poorly enforced.190 They also
negatively affect the ability of an older person to work, as well as their ability to accu-
mulate resources to plan for a financially secure retirement. In addition to limiting
economic stability, the inequalities can also reduce opportunities for participation

184United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 8.
See also, United Nations Economic and Social Council (2014).
185United Nations Department of Economic and Social Affairs Programme on Ageing (2016), 5–6,
9.
186United Nations Department of Economic and Social Affairs Programme on Ageing (n.d.); Jolly
(2014), 51; United Nations Department of Economic and Social Affairs Programme on Ageing
(2016), 2; Cox (2015), 41.
187Peeters and Wouter (2015), 1172, 1174.
188United Nations Department of Economic and Social Affairs, Population Division (2017).
189See Footnote 23.
190Ibid.
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and social unity.191 Furthermore, only a small minority of older people have accu-
mulated sufficient financial assets to be able to ensure their own financial security as
they age.192

Significant worldwide progress has been made, however, in developing and
progressively extending the legal pension coverage for all older people. This is also
true in low-economic countries where increased coverage is being seen, although
significant deficits still exist. In higher economic countries, rather than extension
of coverage, the focus tends to be on adequacy of benefit entitlements and the
fiscal sustainability of such schemes.193 However, the socio-economic security of
a country does not necessarily guarantee access to adequate social security schemes
and inequities are observed even in affluent states. Moreover, substantial regional
and national differences occur in the implementation of the effective legal coverage
of pensions. This arises for a multitude of reasons including, for instance: lack
of economic capability—pension schemes, particularly universal non-contributory
schemes, cost money; lack of political motivation to develop and realise such
schemes; poor access to affordable quality goods and services for older people such as
safe housing, healthcare, as well as long-term aged care; and high levels of informal
employment, particularly in the lower to middle income countries.194 There is a posi-
tive trend towards the increase of non-contributory schemes worldwide. However,
instead of the non-discriminatory universal schemes, these often tend to be targeted
ones which can, if directed too narrowly, mean that many people are not covered.
An even bigger challenge is the need to also address socio-economic policies in an
attempt to better recognise members of the informal workforce, particularly women
and others who are shown to be at a greater risk of vulnerability as they age.

The SDGs of the UN, particularly Goal 1 focusing on the elimination of all forms
of poverty, are significant when considering financial security, poverty and ageing.
However, in order to ensure that ‘no one is left behind’ the characteristics of the people
experiencing financial insecurity and poverty need to be examined. This includes the
particular risk factors for older people in this situation. This is because the risk of
poverty and/or homelessness is one of the greatest threats facing the growing numbers
of older people worldwide. This is not just a problem for the less developed countries
either, but is one confronting all countries. It is also one which violates the human
rights of a cohort which may be at increased risk of vulnerability because of physical
and/or mental impairment, particularly those in the ‘old, old’ category.

The human right to social security is therefore fundamental to helping to protect
all rights of older people—not only to be able to experience income and wealth
security, but also to acquire safe and suitable housing, as well as to access adequate
health and/or aged care. Thus, financial security is one of the factors underpinning
elder law generally and is one of the main mechanisms through which human rights
can arguably be best protected given that it facilitates access to other rights such as

191Ibid.
192Ibid.
193See Footnote 121.
194Ibid.
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accommodation, healthcare, aged care and justice. The need for financial security is
therefore clear, and governments must act to ensure that it is available, adequate and
appropriate for all older persons. Establishing financial security and addressing issues
arising from old age and poverty will take considerable resources from all levels
of government, both nationally and internationally. This is where a human rights
framework has the ability to be utilised to great effect—by providing international
obligations requiring that this be done, and global scrutiny if it is not.

There are also a number of areas of research that are still desperately needed.
For instance, more information is needed in relation to the specifics of ageing and
poverty—what are the risk factors, who ismore likely to be at risk, what interventions
actually assist and at what stage of life are they most effective? Underlying this is,
again, the need for rigorous prevalence data comparable on an international basis
but that is also valuable at a national level. Specific reference needs to be had to
older people. It is imperative that this perspective be taken into consideration when
both developing and implementing policies, laws and regulations in response to
international obligations. Genuinely hearing the voice of older people is the most
powerful way of understanding their lived experiences of financial insecurity in order
to promote income and wealth security.
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Chapter 9
Accommodation

A person’s ability to access safe and affordable accommodation fundamentally influ-
ences their enjoyment of a range of rights and, ultimately, whether they enjoy a life
of dignity. The right to housing is guaranteed as part of the right to an adequate
standard of living. Ageing, however, may necessitate changes to housing and various
accommodation alternatives have been developed for older people worldwide. Two
broad categories of accommodation for older people are examined in this chapter.
First, accommodation for people who decide to age in their own home and who may
require additional supports (‘ageing in place’). Second, accommodation for those
who decide to relocate to an age-specific housing development (‘retirement village
living’). Whilst the nomenclature of these villages varies from country to country,
the developments are similar in that they generally provide accommodation in a
secure (often gated) community with shared leisure facilities and varying levels of
in-home support. A third category consists of aged care for those people who require
a higher level of long-term care, and these are examined in Chap. 10 in the context
of healthcare. This chapter argues that segregating people on the basis of age is
not representative of a human rights-based approach to housing for older persons.
Instead, it must be acknowledged that the accommodation option which best suits
older individuals will be determined by a number of factors including their health
needs, financial security, and the overarching legal, regulatory and design frame-
works. This chapter will detail the human rights principles which ought to guide
law and policy around accommodation for older persons, noting the fundamental
interdependence between the right to housing and other rights. It will then examine
select housing options, as well as the benefits and criticisms of dedicated retirement
living, including dispute resolution mechanisms.
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9.1 Introduction

The extent to which older persons can enjoy their human rights depends in no small
part on their living arrangements. Health, social participation, cultural connectedness
and financial independence, on the one hand, and mistreatment, abuse and neglect,
on the other, are all inherently connected with factors of location, physical space,
and habitation—either sole or shared occupancy. Not only is the right to housing
guaranteed under human rights law as part of the right to an adequate standard of
living, a person’s ability to access safe accommodation fundamentally influences
their enjoyment of a range of other rights and, ultimately, whether they enjoy a life
of dignity.1

There are increasing accommodation options available for older persons in most
countries. Their ability to choose freely between these alternatives is, however,
shaped by the financial, cultural and social conditions linked to the enjoyment of
other human rights, such as social security (discussed in Chap. 8) and the highest
attainable standard of health (Chap. 10).2 Ageism (Chap. 5), capacity (Chap. 6) and
elder abuse (Chap. 7) are also matters underpinning protection of the right to housing
and an adequate standard of living.

What is clear is that new trends are emerging based around whether people remain
in their homes and the level of support and care they need.3 It is perhaps useful to
highlight again the close connection between accommodation and long-term aged
care. While there are clear intersections between the two, accommodation for older
people does not necessarily involve long-term care, and to assume otherwise is an
example of ageist attitudes. In fact, as discussed in Chaps. 1 and 10, older people are
not a homogenous group and their health needs vary greatly, as does their financial
ability to access healthcare options. Thus, the accommodation needs of older people
also substantially differ. We have therefore chosen to separate long-term residential
aged care fromaccommodation and have instead included discussion of issues arising
in relation to residential aged care in Chap. 10 when exploring the right to health.
This is a relatively arbitrary delineation given, as has been seen, the fundamentally
intermingled nature of accommodation, aged care and health.

For our purposes here, therefore, we focus on two main categories of accommo-
dation for older people, ‘ageing in place’ and ‘retirement village living’. ‘Ageing
in place’ has been defined as living independently in the community distinct from
residential care.4 The level of independence will depend upon the care needs of
the person.5 ‘Ageing in place’ gained prominence largely because it is viewed as
supporting older people to remain in their own homes, thus promoting autonomy,
independence, dignity and social connectedness with family and friends, although

1International Covenant on Economic, Social and Cultural Rights (1966), art 11 (‘ICESCR’).
2Ibid., arts 9 and 12.
3Wiles et al. (2011), 357; World Health Organization (2007).
4Wiles et al. (2011, 357.
5Ibid.
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this varies among different cultural and ethnic groups.6 It also has a financial compo-
nent given that ageing in place helps to avoid the expense and potential inconvenience
(if, for example, the family home has to be sold) of having to enter into institutional
care.7 Consequently, it is an accommodation (and care) model favoured not only by
governments and policy-makers but also often by older people themselves.8 This
has, in turn, led to the proliferation of care services able to be performed in the home
rather than via an institution as was the historical approach.9 This has also led to a
growth of independent living alternatives specifically directed at people aged over
sixty-five years.10

We have defined ‘retirement village living’ as village or communal living for older
people who are no longer in paid employment wherein they receive accommodation
and services, other than services provided in an aged care facility, and for which
a contract was entered into with (generally) an initial contribution being paid that
was not rent.11 We acknowledge however, that retirement village schemes differ
greatly from one another, and vary even further depending upon local jurisdictional
requirements. This is therefore designed to be a general definition only, and the extent
to which a given scheme adheres to human rights standards will vary according to
design, services and support offered, legal status and financial arrangements.

The range of retirement village accommodation options for older people
throughout the world has increased. It has been suggested that this wide variety of
independent, but supported, living alternatives for older people is a property devel-
oper’s solution to the desire of governments around the world for older people to
‘age in place’.12 Moreover, developers have seen the ageing population as a business
opportunity to market exclusive ‘resort style living’ to people aged fifty years and
over. Other developments target people aged sixty-five years and over with a combi-
nation of independent and supported living accommodation options, often with a
high care residential facility within the same complex. Countries such as the United
States of America market exclusive 5-star resorts to potential residents while in other
countries entire towns and communities have been designed for older people, such
as the ‘dementia villages’ in the Netherlands.13

The rise of retirement village living has been driven by a number of factors,
especially increased life expectancy and shifting attitudes within society about old
age.14 There are a number of potential benefits which older people are seeking when
considering a move to a retirement village. These include the opportunity to meet

6Ibid., 357–8; Keeling (1999).
7Wiles et al. (2011), 357.
8Ibid., World Health Organization (2007).
9Wiles et al. (2011), 357.
10Bevin (2018); Hu et al. (2017a).
11Consumer Affairs Victoria (2019).
12Petersen and Warburton (2012).
13Although offering long-term care, these villages are designed to maximise independence, and so
we have chosen to include them with the accommodation options rather than in Chap. 10.
14See, for example: Petersen et al. (2017); Hu et al. (2017a).
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new people and live in a community of similarly aged people. These factors can be
particularly powerful following the death of a spouse, or where the older person has
weak family ties or a fear of social isolation.15 A further element which has affected
the growth of retirement villages is the declining rate of older people being cared
for by family. The social expectation of caring for older parents has changed in most
developed countries due, in part, to smaller family sizes, an increase in the rates of
divorce and the increase of women in the workforce.16

As always, there are also disadvantages to residing in a retirement village, some
of which are not so obvious to potential residents. The transaction itself generally
requires significant financial and legal literacy to navigate often complex and lengthy
contracts.17 Once in the retirement community, residents can experience social isola-
tion and ageism because of the multipurpose nature of many modern villages.18 The
cost to enter into a retirement village is also often high and generally requires resi-
dents to sell their homes to finance their entry into the village. Residents who had
been homeowners therefore generally have a greater financially-based choice of age
friendly housing options distinct from non-homeowners who may have had a history
of insecure housing and financial uncertainty.19 Irrespective of the disadvantages
however, retirement villages, including those offering ‘assisted living’, often repre-
sent an attractive option for those who are seeking a middle ground between living
independently in the community and residential aged care.

All of these factors represent challenges for the protection and realisation of older
persons’ human rights. This chapter will begin by detailing the specific human rights
and principles which ought to guide law and policy around accommodation for older
persons, noting the interdependence between the right to housing and other rights,
and the international guidelines that support a human rights-based approach in this
space. It will then outline the common types of accommodation which older persons
typically rely on. As will be seen, these fall along a continuum from independent
living in a person’s own home (‘ageing in place’) through to retirement village living
and then the high and long term-care residential facilities discussed in Chap. 10.
Which option best suits an individual older person will often be determined by their
health needs, although this is not the only consideration, with financial security and
the relevant legal, regulatory and design frameworks also playing significant roles
in the enjoyment of human rights in the context of accommodation. The benefits
and criticisms of dedicated retirement living will then be examined followed by a
discussion of dispute resolution mechanisms in this context.

15Stimson and McCrea (2004).
16Doron and Lightman (2003).
17Petersen et al. (2017).
18Nielson et al. (2019); Gray and Worlledge (2018).
19Bridge et al. (2011).



9.2 Accommodation and Human Rights 249

9.2 Accommodation and Human Rights

Article 11 of the International Covenant on Economic, Social and Cultural Rights
(ICESCR) guarantees to all people the right to housing as part of an adequate stan-
dard of living.20 The obligations contained in article 11 include a range of elements
particularly relevant to older people:

1. ensuring accessibility and usability, taking into account capacity decline;
2. ensuring access to transport, healthcare services and social facilities;
3. guaranteeing physical safety;
4. being sufficiently affordable; and
5. respecting the resident’s cultural identity.21

It is recognised that what adequate housing looks like is different for each indi-
vidual and is determined by a range of socio-economic factors.22 For some, this will
be living with family and, as noted in Chap. 2, the prospect of multi-generational
families living together is contemplated within article 11 of the ICESCR. Article 10
elaborates on the importance of the family and in line with this, paragraph 1 and
recommendation 29 of theMadrid International Plan of Action on Ageing (‘Madrid
Plan of Action’) encourage governments and non-government organisations to create
support services for families whose elderly members live with them at home.23 In
addition to this, it is recommended that specific measures be implemented to finan-
cially support families who are on low incomes to keep their elderly family members
at home, something that aligns with the right to social security found in article 9 of
the ICESCR. For others, ‘adequate housing’ will be living independently with the
necessary assistance and support to be able to do so; in a retirement village commu-
nity, including all of the options encompassed within this concept; in a long-term
residential care environment; or some combination of all of these accommodation
options. The importance of providing options for older persons to choose where
they live is recognised in priority direction 3 of the Madrid Plan of Action, which
also recognised that appropriate and suitable housing can promote good health and
well-being.24 Fundamentally, the right to housing demands not only that all persons
have a place to live, but that they are able ‘to live somewhere in security, peace and
dignity.’25

The Madrid Plan of Action further elaborates on the concept of adequate housing
found in the ICESCR.26 Recommendations 19 and 24 clearly state that housing
should not only be considered as ‘shelter’ but should also be afforded with an

20ICESCR, art 11.
21Office of the High Commissioner for Human Rights (2014); Committee on Economic, Social and
Cultural Rights (1991); Farha (2018).
22World Health Organization (2015), 161.
23Madrid International Plan of Action on Ageing (2002) (‘Madrid Plan of Action’).
24Ibid., para 95.
25Committee on Economic, Social and Cultural Rights (1991), para 7. See also Farha (2018).
26Madrid Plan of Action.
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understanding of the psychological and social significance that such housing offers.
Recommendation 20 highlights the need for effective urban planning to consider the
needs of an ageing population, in particular to ensure the continued integration and
interaction of older persons with general society.27

Housing, or ‘adequate’ housing, depends on a person’s ability to finance it (finan-
cial security is discussed further in Chap. 8). Many older people, particularly those
with no income or wealth security and/or who live in countries where there is no aged
pension, find it very difficult to meet their basic need for housing.28 As people age,
the cost of housing becomes one of their biggest expenses, particularly absent home
ownership. In many developing, as well as developed, countries this can determine,
for example, what healthcare is available, how much food older people can afford or
whether the heating can be turned on, with obvious implications for the enjoyment
of other human rights.29

Beyond financial considerations, older persons seek accommodation that enables
them to be both safe and comfortable, and which aligns with their cultural, religious
and other needs. For some this may mean remaining in their own home and within
their community however, for a range of reasons, this may not be possible for others.
Health issues or disabilitymay demand higher levels of support, though it must not be
assumed that a person with disability is incapable of living independently, provided
that they receive the right level of assistance. Article 19 of the Convention on the
Rights of Persons with Disabilities (CRPD) recognises the right of all persons with
disabilities to live in their chosen community, to choose where and with whom they
live and in whatever living arrangements are suitable for their needs.30 Article 19 also
provides for a range of in-home residential services to support a person’s continued
living and their inclusion within a community.31 For older persons with disabilities
this provides a more cost-effective option at times as opposed to relocating in order
to receive care.32

Even without disability, however, the core values of autonomy, liberty and dignity
implied by article 19 of the CRPD will still apply to demand that the will and prefer-
ences of older persons are respected and that accommodation options are facilitated
which allow for the fullest possible enjoyment of human rights. This is essentially
what is required within a human rights-based approach to accommodation policy,
funding and related legal arrangements. The following sections will consider ageing
in place and particular varieties of accommodation before then identifying chal-
lenges which need to be overcome to meaningfully implement a human rights-based
approach in this context.

27Committee on Economic, Social and Cultural Rights (1995), para 113.
28See, for example: Petersen and Jones (2011).
29Office of the High Commissioner for Human Rights (2014).
30Convention on the Rights of Persons with Disabilities (2006), Annex II.
31Ibid.
32Wiles et al. (2011).
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9.3 Ageing in Place

Since the 1990s, the policy of ‘ageing in place’ has been an integral part of many
governments’ strategies to deal with their ageing populations. The policy is effec-
tively a commitment by government to support people to age in their own homes
rather than relocate to a formal aged care facility.33 In 1994 the Ministers of Health
and Social Policy of OECD countries agreed on taking active steps to ensure older
people can remain in their own homes as they age.34 However, research has identified
that not all countries have taken up the policy and from a sample of thirty-two coun-
tries, fifteen were found not to have any policies in relation to ‘ageing in place’.35

Countries located in the Asia–Pacific, Latin America, Europe and the Caribbean
had some policies enabling older people to remain in their own home. However, in
the Arab States, Africa (except South Africa) and Indonesia there was no evidence
demonstrating progression towards a policy of ‘ageing in place’.36

What though is ‘ageing in place’? Although we have defined the term here to
mean living independently in the community distinct from residential care,37 the
imprecise nature of the term must be acknowledged and the problems arising from
that imprecision recognised. Ageing in place is a complex paradigm which extends
beyond attachment to the traditional ‘family home’ and increasingly looks to broader
communities and embedded support systems such as the availability of ‘in-home
care’.38 It can also involve an older person repeatedly having to ‘reintegrate’ them-
selves with new environments. This can include establishing their identity in new
settings as well as navigating new systems, processes and people in a dynamic of
social, cultural, political and technological change.39 Interestingly, although readily
adopted by researchers, governments and policy-makers, the concept actually means
little to older people themselves who are instead focused on ‘staying put’ or staying at
‘home’.40 Recognising the importance of this in policy development requires that we
understand the various factors that make a place ‘home’. These can extend beyond
just the physical building and surrounding environment to include: the symbolic
significance to the person including a shared history and sense of community; the
local political, health and social structures; the sense of community engendered by a
particular area; andproximity to friends and family. Formost people a sense of ‘home’
is an unquantifiable combination of any number of factors, the exact composition of
which depends entirely upon the individual.41 All of these factors contribute to the
concept of ‘ageing in place’. Thus, as is a recurrent theme throughout this book, more

33Ibid.
34See OECD (1994).
35United Nations Population Fund and Help Age International (2012).
36Ibid.
37Wiles et al. (2011), 357.
38Ibid.; Howden-Chapman et al. (1999).
39Wiles et al. (2011), 358.
40Ibid., 364.
41Ibid., 358, Wiles (2005).
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nuanced research is needed exploring the concept of ‘home’ and what this means
to older people, particularly people from different backgrounds.42 Failure to do this
perpetuates the deliberate systemic ignorance of the need to authentically include
the views of older people about the structures which they will have to navigate.

The Madrid Plan of Action was one of the earliest international human rights
instruments to outline a range of priorities and recommendations for action that
encourages what has come to be known as ‘ageing in place’. This is because the
Plan supports older people to remain living in their own homes for as long as
possible in conjunction with affordable housing options. It also promotes the intro-
duction of policies that assist older people to access affordable services within their
community.43

Fundamental to ‘successful’ ageing in place, however, is the intersection between
capacity and function, both physical and cognitive (discussed in Chap. 6), and the
physical environment of the home.44 This showcases how appropriate supports,
including physical, financial, emotional and technological, can augment an older
person’s independence.45 Nevertheless, it is important to recognise that the loss of
capacity can occur raising the question of human rights and long-term aged care
(discussed in more detail in Chap. 10). The issue of elder abuse (Chap. 7) is also
pertinent to the situation wherein an older person with impaired capacity is ageing in
place as there is a heightened risk of abuse occurring in these circumstances because
the older person may more easily be able to be isolated from support networks.

One consequence of the ‘ageing in place’ policy is the rapid growth in the devel-
opment of retirement villages. As discussed above, on the continuum of accommo-
dation options available, retirement villages offer an almost midway point between
independent living (the ‘ideal’ form of ‘ageing in place’) and long-term residential
care. These villages enable older people to remain in their own communities but in a
pre-designed retirement environment—a type of ‘ageing in place’, albeit in a varied
form of ‘home’.

9.4 Retirement Living Options

As theworld’s population ages, the retirement village sector is experiencing dramatic
growth. Although the data are somewhat inconsistent (particularly in terms of
currency) they demonstrate a consistent trend across various parts of the world
indicating increased uptake of retirement village living. For instance, in the United
States of America, the ‘continuing care retirement communities’ (CCRCs) are one

42For research including older participant perspectives see, for example:World Health Organization
(2007).
43Ibid., para 98; Madrid Plan of Action.
44Wiles et al. (2011), 357–8.
45Ibid.
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of the largest developments containing on average 330 units.46 CCRCs are residen-
tial facilities specifically designed for older people which generally consist of three
levels of care: independent living, assisted living (that is, where older people require
some assistance with activities of daily living but do not need constant care) and
constant care. All three levels are generally situated within the one complex. In 2010
there were approximately 640,000 residents living in approximately 1900 CCRCs
in the United States of America.47 The majority of these CCRCs are not-for-profit,
and half are affiliated with religious organisations.48 In Australia, as of 2014, there
were 2,272 retirement villages housing approximately 184,000 people over the age of
sixty-five years—or 5.7% of the over-sixty-five population. This number is projected
to increase to 7.5% by 2025.49 Not-for-profit organisations operate 912 (40.1%) of
the retirement village developments and 1,360 (59.9%) are for-profit operations. In
2018 there were 31,500 retirement village units in New Zealand in which 13% of the
country’s over-seventy-five population reside. This represents a 0.4% increase from
the previous year (2017).50 Although retirement villages are a relatively new concept
in the United Kingdom (the majority of people aged over sixty-five have historically
tended to remain in their own home),51 as of 2018 there were approximately 730,000
units,52 a figure which is expected to increase.53

The trend of older people relocating to retirement villages is not, however, limited
to developed nations. Developing nations, such as Malaysia, are also recognising the
potential for growth in the sector. Some analysts have suggested that there is a golden
opportunity for the development of retirement villages based on the increased number
of older people living at home which increased from 5.1% in 2004 to 9% in 2014.54

Given the growth of the sector generally, this section will now briefly explore the
design and operation of select retirement living schemes adopted worldwide. There
has been a notable lack of engagement with, and participation of, older people in
the design process of accommodation and care options which has resulted in the
design of such developments being overwhelmed by assumptions, stereotypes and
generalisations about older people and their needs. In fact, current retirement village
design is arguably undertaken to hide the reality of ageing, thus perpetuating ageist
and negative attitudes and practices.55

Although applicable laws, regulations and design can vary greatly throughout
the world, retirement villages are somewhat similar in that, as discussed above,
they offer a combination of independent living through to limited and high care

46Zebolsky (2014).
47Zarem (2010).
48Ibid.
49Property Council of Australia and Grant Thornton (2014).
50Lasalle (2019).
51Elderly Accommodation Counsel (n.d.a).
52Ibid.
53Office for National Statistics (2018).
54Lim et al. (2019).
55Petersen and Warburton (2012).
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options.56 It is the implementation of this underlying aim of providing specialised
accommodation for older people that differs. There are also variations in terminology
used globally—differences that further contribute to the difficulties in rigorous data
collection.

The nomenclature frequently adopted in, for instance, the United States of
America, Israel and Japan is CCRC. Taking the United States of America as an
example, older people can access a range of housing options financed through the
sale of assets such as the family home, relying on savings, purchasing long-term
care insurance or annuities, entering into a reverse mortgage or, if eligible, with the
assistance of government financed programs.57 For those who can afford it, retire-
ment accommodation is also available on a luxurious scale promising flexible and
responsive resort style living with a strong social and community focus within their
CCRCs.58 However, entry into a CCRC is expensive and the cost is not covered by
Medicare or Medicaid. As a result, the demographic make-up of residents in CCRCs
is comprised of predominantly Caucasian, widowed women and middle-to-upper
class people with an average age of seventy years.59 The communities are regulated
by states rather than by the federal government, however the level of regulation varies
from state to state.60 Whilst regulators and providers believe the level of oversight
is sufficient, some consumer groups have suggested a higher level of oversight is
required.61

In Australia, NewZealand, the United Kingdom and Europe, however, the general
terminology adopted is ‘retirement village’. A retirement village generally consists
of a purpose built residential and multi-dwelling complex suitable for ‘older’ resi-
dents (ranging from approximately fifty-five years and over) who are capable of
independent living.62 There are a variety of retirement village designs in Australia,
for example, where it is becoming increasingly commonplace to incorporate a retire-
ment village and a long-term residential aged care facility on the same property.
However, these are often designed with separate entrances, segregation within the
development and frequently distinct names in an attempt to distinguish between the
‘levels’ of care available which is, in reality, an example of ‘spatial’ ageism.63

Traditionally retirement villages in Australia consisted of single story develop-
mentswith adjoining facilities such as swimming pools, gymnasiums and community
spaces in order to encourage ‘active ageing’.64 However, due to restrictions of land
availability in Australia’s capital cities, multi-story apartment blocks incorporating
recreational facilities in addition to some limited support and care services are also

56Croucher (2006).
57U.S. Government Accountability Office (2010).
58Ibid.
59Shippee (2012).
60U.S. Government Accountability Office (2010).
61Ibid.
62Petersen and Warburton (2012); Crisp (2015).
63Petersen and Warburton (2012).
64Petersen et al. (2017); Holt et al. (2015).
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increasing in popularity.65 Australia’s approach to the accommodation and aged
care needs of older people is based on a combination of federal and state legisla-
tion. Aged care services in Australia are funded by federal, state, territory and local
governments, non-government organisations and from private contributions made
by those receiving care.66 The government subsidises the cost of care and recipients
contribute through fees and payments. In 2017–2018, approximately 28% of total
aged care spending by the federal government was spent on home care and support.
Expenditure on home care and support has increased by 34% between 2012–2013
and 2017–2018.67 Retirement villages (distinct from aged care facilities) are legis-
lated by the Australian state and territory governments. These purpose-built villages
are increasingly being marketed in a manner similar to those in the United States of
America wherein resort style living is offered for ‘active’ adults.68 Whilst originally
the domain of the not-for-profit sector, since the late 1980s retirement villages have
been operated by both for-profit and not-for-profit organisations.69

In New Zealand, retirement villages are regulated by the government through the
Ministry of Housing and Urban Development. The villages are of a similar design to
those in the United States of America and Australia, comprising residential villages
surrounded by fences, large security gates with well-tended gardens and extensive
landscaping.70 The demographic is also largely Caucasian, over seventy years old,
university educated, and restricted to those who can afford to purchase a lease as
well as pay the ongoing and increasing charges.71

Turning to theUnitedKingdom, as stated above, retirement villages are a relatively
new product. There are four different types of retirement living. First, age-exclusive
housing specifically caters to older people. It includes communal facilities such as
lounges and large outdoor shared spaces, however, it does not offer any on-site care
or support. Residents must be capable of independent living. Any emergency support
can be obtained by the use of an alarm system and is on a user-pays basis.72 The
second variation is housing with support, which is principally independent living for
residents aged fifty-five years and over. All accommodation is self-contained and
there is access to some communal facilities. There is an on-site manager who runs
the site and is available to address any resident concerns or complaints. On average,
a housing with support development contains 20–80 units.73 Third, housing with
care or extra care housing (ECH) has become increasingly popular in the United
Kingdom since its introduction in the 1990s. ECH is designed for older people who
require a higher level of assistance with personal and household chores, and who

65Howe et al. (2013).
66Australian Institute of Health and Welfare (2019).
67Ibid.
68Howe et al. (2013).
69Property Council of Australia and Grant Thornton (2014).
70Nielson et al. (2019).
71Ibid.
72Elderly Accommodation Counsel (n.d.b).
73Ibid.
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cannot live safely in independent housing. The concept supports the independence
of the older person but with a higher level of support stopping just short of living
with the care providers as would occur in an aged care facility. There is a variety
of onsite care and support. Residents are in self-contained accommodation, referred
to as assisted living. Often ECH provides older people with a more attractive alter-
native than residential aged care because in addition to the twenty-four-hour on-site
support and care, there are also communal facilities, such as a restaurant, gymnasium
or lounge room where there are organised activities for the residents. In 2016 there
were approximately 1,600 ECH developments in the United Kingdom.74 The devel-
opments vary in size from 20 to 200 units.75 ECH has been considered by the United
Kingdom government to be a viable alternative to aged care given that it supports
an older person’s independence and their choice of where they wish to live as they
age.76 ECH has attracted interest from the United States of America, Australasia
and Europe.77 Finally, closed care housing is relatively new and is a combination
of independent units co-located with a residential care home. The independent units
can obtain some services, such as cleaning, which is included in their service charge.
Other services can be purchased as required from the care home.78

Somewhat surprisingly, the trend of privately owned and run retirement villages
is relatively new to northern European countries, such as Finland, where accommo-
dation for the aged has largely been the traditional domain of the government.79

In the Finnish case, the privatisation of aged care accommodation has resulted
in the rapid growth in retirement village development and alternative age-friendly
accommodation, such as dementia villages (discussed below).80

Interestingly, retirement communities are oftenmarketed differently from conven-
tional housing developments. The avoidance of images or other indicators of ‘old age’
is prevalent in the marketing material. Selective words such as ‘upmarket resorts’,
‘5 star’, ‘hotel or resort style amenities’ are used, often in conjunction with younger
models than the average age of retirement village residents.81 This is all designed
to entice the older person to enter the community which, when coupled with the
often complex and confusing legal and regulatory framework of retirement villages
(discussed below), canmean that an older person is not necessarily aware of their legal
obligations arising fromentering such communities.82 InAustralia, for instance, units
in retirement villages are leased but the marketing around them generally indicates
that older people will be ‘purchasing’—a very different legal outcome, particularly
when considering estate planning outcomes and ensuring financial security.

74Buisson (2016).
75Elderly Accommodation Counsel (n.d.b).
76Johnson et al. (2019).
77Howe et al. (2013).
78Ibid.
79Lundman (2019).
80Ibid.
81Petersen and Warburton (2012), 73.
82See, for example: Petersen et al. (2017).
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Thus, it is clear that although based upon the same premise, that of providing
accommodation and care options for older persons ranging from independent living
through to high care, the legal frameworks, regulations, design and terminology
of retirement village communities are extremely varied worldwide. Furthermore,
what also seems to be emerging is the existence of three key elements: provision of
supported independent living in self-contained accommodation; provision and avail-
ability of communal facilities such as restaurants, lounges, gardens, and laundries;
and access to continuous on-site care (if andwhennecessary)which is flexible enough
to quickly adapt to the changing needs of residents.83 In addition to these common
configurations, two specific types of accommodation options for older peoplewarrant
attention for their particular design features and potential enhanced enjoyment of
human rights: dementia villages and self-managed or co-housing. These will be
examined next, before the discussion turns to the efficacy of retirement villages in
satisfactorily meeting their underlying human rights purposes.

9.4.1 Dementia Villages

Dementia villages have been the product of a worldwide movement which originated
in Japan called ‘dementia friendly communities’.84 A dementia friendly village or
community is a place or environment where people with dementia and their carers or
family members are included in, and supported by, society.85 They aim to provide a
moremeaningful care environment for dementia patients. There are dementia friendly
communities or villages in Africa, the United States of America, South America,
Australasia, United Kingdom and Europe.86 The principles of a dementia friendly
community champion empowerment, support and inclusivity and reflect the human
rights principles of dignity, equality and participation.87 Although they have a strong
aspect of care we have decided to include them here as an example of the different
types of living options available, irrespective of any diagnosed mentally disabling
condition.

Europe now leads the way with the design of dementia villages, which are
becoming increasingly popular with healthcare professionals and relatives of people
with dementia as an alternative to high care residential nursing homes. In the Nether-
lands, Germany and Denmark these villages are specifically designed with the needs
of people with memory disorders in mind.88 In the Netherlands, for example, the
Hogeweyk dementia village consists of twenty-three houses for one hundred and
fifty-two older dementia patients. The patients manage their own households with

83Evans et al. (2017); Evans and Vallelly (2007).
84Miyamoto et al. (2011).
85Alzheimer’s Disease International (n.d.).
86Ibid.
87Ibid.
88Glass (2014).
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the assistance of support staff. Similar to a retirement village, the facility offers a
restaurant and a communal social space.89 The main difference between this village
and a retirement village is that the facilities and grounds of the village are avail-
able to be used by the surrounding neighbourhood thus facilitating inclusion and
participation. This inclusive attitude therefore aims to remove the potential for age-
or disability-based segregation and the negative human rights impacts of this (see
Chap. 4 for more on social and cultural rights). Denmark’s first dementia village,
Bryghuset, opened in 2015 and was established by relatives of older people with
dementia and healthcare professionals. The Danish village is based on the Hogeweyk
model.90

The concept of dementia villages has been subject to criticism with some arguing
that the residents are beingdeluded into thinking that they are still livingwithin a ‘real’
community when they are, in fact, still in a controlled environment not dissimilar to
a nursing home.91 A method of addressing this is evident in the Dutch village where
the relatives of family members with dementia regularly take them out of the village
to visit other family members or take them to appointments in an attempt to connect
them to the ‘real’ community. These activities are supported by the village health
professionals.92 This support is a recognition that there is no ‘delusion’ amongst
the family members and the care professionals that the village is offering a real-life
experience for people with dementia, but a more meaningful and inclusive environ-
ment than a traditional high care aged care facility. Dementia villages are therefore
most closely aligned to a human rights-based approach, because they are grounded
in a respect for the individual’s dignity and autonomy, seeking to promote social
and cultural participation to the greatest extent possible. They also represent a rejec-
tion of the traditional medical model for housing people with dementia, which has
frequently involved violations of human rights through restricting their freedom of
movement and privacy or exposing them to cruel or degrading treatment, particularly
through the use of physical and chemical restraints.93

9.4.2 Self-Managed or Co-housing

An alternative intermediate-level housing model for older people gaining traction
is co-housing or self-managed group housing. The design of co-housing generally
includes a cluster of small homes or units around a common shared space, which can
include a kitchen and dining room of which the residents share the cost.94 It is a way
that older people can live independently but still be a part of a small community of

89Hogeweyk (n.d.).
90Peoples et al. (2018).
91Zwijsen et al. (2011).
92Peoples et al. (2018).
93Foebel et al. (2016).
94Ibid.
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people with shared ideals and values and benefit from the security and support that
comes from that connectedness.95 Since the mid-1980s, co-housing communities for
older residents have been developed initially in northern European countries such
as Denmark and Netherlands, but have now been adopted in other countries such as
Germany, the United Kingdom and United States of America.96 The first American
project opened in 2005 with eight units built in Colorado for a group long-time of
friends whose average age was eighty-one years. The largest community of twenty-
nine units is in Virginia and includes residents who own their own unit and some
who rent government subsidised units.97 A distinguishing feature of this style of
accommodation, and significant from a human rights approach, is that the residents
are actively involved in the design process and manage the community themselves.

9.5 Is There Value in Retirement Living?

Despite the marketing campaigns promising continued good health and financial
prosperity, the question is increasingly being asked about the utility of retirement
villages in satisfactorily providing affordable and quality accommodation and care
services.98 The next sections will therefore discuss the benefits and criticisms of
retirement living.

9.5.1 Benefits of Retirement Living

The role of a ‘community’ in an older person’s life becomes increasingly important
as they experience life post-retirement, the loss of a partner or the loss of mobility
and/or capacity. It is during this time that many older people in developed countries
look to relocate to amore communal style of living arrangement where costs of main-
taining their home can be minimised. Older people are also often looking to either
maintain their social connections or to discover new ones. In fact, one of the main
benefits of retirement village living is the opportunities provided for social interac-
tion. The importance of social participation was highlighted in Chap. 4, wherein it
was demonstrated that inclusion and participation are essential for the enjoyment of
a wide range of human rights. The Madrid Plan of Action recognised and supported
the need to incorporate affordable housing for older people with opportunities for
social interaction.99

95Brenton (2013).
96Baldwin et al. (2019).
97Glass (2012).
98Hu (2017b).
99Madrid Plan of Action, para 98.



260 9 Accommodation

The village environment provides an opportunity for residents to take part in social
events and a range of activities, for instance some villages offer swimming pools and
gymnasiums. As discussed in Chap. 10, there are a number of contributing factors to
‘healthy ageing’ including, for example, a lifestyle that is physically, intellectually
and socially active.100 Given the prevalence of social isolation and loneliness among
older people, and the heightened risk that these factors present for elder abuse, for
instance, the move to a retirement village can be an attractive alternative for many
people.101 However, whilst the physical environment assists in promoting a setting
of community and social interaction, social and cultural contexts are equally as
important for a harmonious group life.102

The foundations for a successful community, or effective social interaction,
include a shared group identity and collective behaviour, and can be affected by
factors of class, education and life experience.103 Within a retirement village context
these social ‘norms’ involve an expectation of sociability and engagement from all
residents104 and depend on them sharing a similar and functional level of physical
health105 and well-being, and sufficient cognitive capacity to be able to contribute.106

Residents who live in retirement communities may actually gain psychological bene-
fits and improved functionality when moving into a retirement village by being part
of an active community.107 The success of the retirement living environment is,
however, predicated upon the residents not only sharing in these ‘norms’, but in also
having a similar base level from which to be able to contribute to the communal
dynamic. A study in the United States of America, for example, noted an ‘us and
them’ view between those living independently and those living in either assisted
living or long-term aged care.108 Residents interviewed admitted to losing touch with
residents who moved from independent living to assisted living or aged care as the
perception was that their lack of engagement with former friends was a personal
choice rather than due to cognitive decline.109

Retirement living may also offer the reassurance of living in a supportive envi-
ronment where assistance is close at hand if required. The ability to make an ‘easy’
transition from independent living into accommodation providing constant care (if
and when needed), and thus not becoming a ‘burden’ on family and friends, is
promoted in varying ways in the marketing campaigns of both property developers
and not-for-profit organisations.110 The implied or even subconscious reinforcement

100Bennett et al. (2014).
101Sutin et al. (2018); Barbosa Neves (2019).
102Durkheim (1984).
103Van den Hoonaard (2002).
104Ibid.
105Johnson and Troll (1994).
106Yamasaki and Sharf (2011).
107Holland et al. (2017).
108Shippee (2012), 3.
109Ibid., 4.
110Petersen and Warburton (2012), 73.
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of the notion that older people are ‘burdensome’, in effect a living liability, is clearly
problematic, however. The ability to access safe accommodation options should be
a genuine choice for older persons, albeit one inevitably based in financial reality,
not one made out of fear of having to one day depend upon others.

From the relatively little data available, residents who enter into a retirement
village arrangement seem content overall with their decision, indicating that they
perceive the benefits to outweigh any perceived or actual costs.111 It is also suggested
that the non-conventional living arrangement of a retirement community, as opposed
to remaining at home (for people who are not used to living in a communal envi-
ronment), may better meet the increased and diverse needs of older people.112 As
discussed in Chap. 4, human rights law requires that older people who belong to
minority groups are supported to maintain those connections, and thus, where a
retirement village community makes this a priority, then it will be beneficial for
older people who belong to those minority groups.113 It is noteworthy, however, that
the data are frequently collected by the retirement village industry themselves and
thus questions are justifiably raised in relation to both the rigour and the reliability of
such findings. There are, nevertheless, benefits to retirement living and residents who
choose age-exclusive accommodation are ideally seeking a combination of indepen-
dence and security in addition to opportunities to be socially and physically active.114

This style of living can therefore be an effective way of ensuring that human rights
are protected and promoted as people age. However, as will now be discussed, there
are also persistent challenges which can lead to human rights concerns.

9.5.2 Disadvantages of Retirement Living

Traditionally retirement villages and aged care residences were operated by not-for-
profit organisations.115 With the increasing entry into the market of property devel-
opers and the subsequent commercialisation of care, an unfortunate result has been a
neglect of the real needs of the ageing population within some retirement communi-
ties.116 Furthermore, inmany jurisdictions private corporations are not directly bound
by human rights obligations.117 There is a significant risk therefore that retirement
villages will fail to adhere to human rights standards. At a minimum, all residents are
entitled to an adequate standard of living, access to necessary healthcare and social

111Biggs et al. (2000).
112Pynoos (2018) as cited in Lundman (2019).
113International Covenant on Civil and Political Rights (1966), art 27; ICESCR, art 15.
114Crisp et al. (2013).
115Property Council of Australia and Grant Thornton (2014).
116Cutchin (2007).
117Under international law, states bear the primary obligation to protect human rights, including
through regulating the actions of corporations. Work is underway, however, to adopt a new treaty
which would articulate the human rights duties of businesses. See Human Rights Council (2014).
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interaction. Inadequate care or social isolation can have further negative impacts on
physical and mental health. This points to the need for accommodation systems to be
adaptable to the older individuals’ changing needs, while at the same time ensuring
that their preferences with respect to their living arrangements are respected along
with their dignity and right to participate in decisions about those living arrangements
(where capable to do so).

However, despite the marketing of retirement living focusing heavily on a secure
and thriving living environment promising independence and care, the reality of
these purpose-built villages is often an age-segregated and socially isolated exis-
tence—in contrast to the data suggesting that occupants are generally happy with
their decision.118 Upon entry to a retirement village, residents are expected to be
capable of independent living requiring minimal assistance and support.119 Many
residents however experience a decline in physical and cognitive capacity requiring
amove tomore supported accommodation. In that regard, and despite promises to the
contrary, retirement villages often frequently fail to provide any sense of the certainty
and security that attracted the resident in the beginning.120 Living in a specifically
designed and constructed village for older people can also result in residents strug-
gling with self-esteem if they do not fit within the norms outlined above.121 Further,
where the villages have differing levels of accommodation and care, the residents
requiring little care may compare themselves with residents requiring a higher level
of care. These residents may be perceived as ‘less capable’ and therefore are often
excluded from activities.122 The remainder of this section will address some of the
more common problems arising in the retirement village environment, notably the
financial and legal complexity, cost, social isolation and diversity.

9.5.2.1 Financial and Legal Complexity

A prospective retirement village resident is required to understand complex legal and
financial obligations. This is because, in most jurisdictions, entry into a retirement
village is not a purchase of property nor is it a purchase of care, it is instead a
unique form of tenancy.123 Residents can therefore experience confusion in relation
to understanding their rights in a leasehold relationship, especially if transitioning
from owning their own home, in addition to concerns about ever-increasing fees and
complex residential contracts.124

Take for example, a vision impaired resident who was living in her own home.
Over time her family were becoming worried that she would be safer in a retirement

118Lundman (2019).
119Doron and Lightman (2003).
120Lundman (2019).
121Ibid.
122Dobbs (2008).
123Petersen et al. (2017).
124Ibid.
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village.After somepersuasion, the older person decided upon a village andnegotiated
with the management some additional conditions in her retirement village contract.
Upon executing the contract, it was discovered that the contract she signed was only
a standard version and did not contain the agreed-upon amendments. The village
operator refused to acknowledge the prior negotiated terms and the resident had no
funds to pursue the operator because she was reliant on a pension as her only income
source. Anecdotally at least the inability of a prospective resident to understand and
negotiate terms or pursue remedial relief against operators is not uncommon.

Given that a human rights-based approach values older persons’ autonomy, seeks
to maximise their participation in decision-making, and respects those choices once
made, overly complex legal or financial arrangements in retirement village contracts
undermine this objective. It is obviously problematic to assume that an older person
will not be capable of understanding technical legal language or complex structures,
but the frequently unapproachable and impenetrable way in which retirement village
arrangements are drafted, and the usual requirement for the incoming resident to
obtain (costly) financial and legal advice, can have the effect of not only reinforcing
negative and ageist stereotypes but also forcing older persons to obtain sometimes
prohibitively expensive legal advice on lengthy contractswhen theymay not be finan-
cial secure. There is therefore a risk that an older person will fail to realise the full
implications of the agreement, or will accept a lesser deal because of family, health,
financial or other pressures, also remembering the frequently employed ‘burden-
some’ marketing approach. The use of standard-term contracts and the reluctance
of operators to negotiate (or abide by) special terms consequently raises questions
in terms of equality before the law and access to justice for older persons. More
practically, it means that individual residents may be unable to secure the particular
arrangements that they need, or prefer, and which may be necessary to support full
enjoyment of their human rights.

Legislation can also come into conflict thus failing to protect the rights of older
persons. In the United Kingdom, for example, there are approximately 300,000
private care home residents whose rights are not protected by the Human Rights
Act (‘the Act’) because it does not extend to private operators.125 This effectively
means that such residents of a private care home cannot rely on the Act to dispute
or prevent an eviction from a private care home. Given that 91% of care homes in
England and Wales are privately owned, this represents a potential violation of a
resident’s right to adequate housing.126 Furthermore, in 2007 the House of Lords
ruled that an eighty-four-year-old diagnosed with Alzheimer’s disease could not rely
on the Act to prevent her from being evicted from a private care home despite her
care being funded by the local council.127 These examples serve to highlight the
fact that a meaningful human rights-based approach would ensure that residents are
protected from eviction without adequate access to justice. Appropriate protections

125Human Rights Act 1998 (UK), s 6; Kendall-Raynor (2007), 14.
126Kendall-Raynor (2007), 14.
127Ibid.; YL (by her litigation friend the Official Solicitor) v BirminghamCity Council &Ors (2007)
UKHL 27.
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ought to be included in contracts to ensure that an older person is not left at risk
of homelessness, which may require safety nets to be established more broadly to
provide adequate state-funded or subsidised accommodation.

9.5.2.2 Cost of Retirement Living

The models of retirement living discussed have been predominantly focused on a
financially secure older person who has the funds and/or assets to buy into these
retirement village ‘resorts’. Financially insecure older people lacking income and
or asset security frequently do not have the ability to cover the increasing daily
charges often imposed by multi-purpose retirement villages. There is an acknowl-
edged and increasing demand for safe and affordable housing for older people on
low to moderate incomes.128 Moreover, in the event that a resident is unhappy in the
village, then the deposits and fees are often not refundable.129

As noted above, often retirement villages expect residents to be able to live inde-
pendently with minimum care. When their care needs change, they can find them-
selves needing to move, but the financial arrangements they have entered into often
leave them with insufficient funds to move to the higher care facility of their choice.
Consequently, they may have to compromise on physical design, location, cultural
appropriateness and connection to community, facilities and services, and/or quality
of care. This points to the need for a coordinated, human rights-based approach to the
aged accommodation sector, which helps to support older persons better transition
through the different levels of care in awaywhichmaximises their options, facilitates
their participation, and respects their choices and dignity.

9.5.2.3 Social Isolation, Inclusion and Diversity

As discussed above, a fear of social isolation and desire to increase social networks
is often the reason older people choose to enter into a retirement community.130

Therefore, it is more likely that older people with smaller social networks and greater
social needs will seek to move to a retirement village than someone with strong
social connections and friendship groups. That is, a prospective resident is more
likely to be looking for friendship and companionship than an older person with
an active social life.131 Paradoxically, however, the very design of a ‘retirement
village’ is itself a form of exclusion, or at least labelling and separation, from the
community. Whilst the residents often choose a retirement village for reasons of
safety and security, they are frequently finding themselves in an age-segregated and

128Bridge et al. (2011).
129Ayalon and Green (2013).
130Medical Advisory Secretariat, Health Quality Ontario (2008); Biggs et al. (2000).
131Sheehan and Karasik (1995).
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often gated community away from general society.132 Combine this with healthy and
unimpaired residents living side by side with residents experiencing a range of age-
related impairments, often advanced in nature, and it is suggested that a retirement
village actually presents a perfect environment to foster social isolation. Whilst a
‘younger’ older resident of a retirement village can experience increased levels of
social interaction and engagement, it is often the residents who are not as physically
active or adept at navigating social situationswhofind themselves socially isolated.133

In fact, residents can often feel isolated and are subject to social exclusion on their
entry into retirement village living, particularlywhen their independence or cognitive
capacity deteriorates.134

As stated, the marketing of a retirement village is based on the ideal of a partic-
ular ‘lifestyle’ and a sense of a ready-made community. However, the reality is often
different given that in order to establish and/or maintain a social life, a resident relies
upon either an invitation to be part of social groups or a pre-existing connection to
residents already living in the village. Retirement village management usually takes
no active role in establishing social groups or encouraging the social participation of
new residents. Isolation and exclusion are rife.135 Therefore, the promised lifestyle
is generally unattainable unless the older person has established social connections
within the village prior to entry.136 Individual behaviours in a retirement village may
also result in social exclusion such as drinking alcohol, not attending funerals of
other residents,137 being too introverted or not socially engaged,138 behaving incon-
siderately to neighbours,139 and even being widowed (particularly when the other
residents are married).140 In response to such activity, responses within a community
take the form of social exclusion and avoidance of people perceived as not ‘fitting
in’.141 However, whilst some behaviour may be anti-social in nature, it may also
be aggravated by structural and systemic factors including the design of the village
and/or the ways in which activities are managed.

As discussed in Chap. 4, social participation is a driver of the full realisation of
human rights, while exclusion is a multidimensional, dynamic problem that nega-
tively impacts on a range of human rights across the many domains of a person’s
life.142 Exclusion of older persons is influenced by a variety of factors and has been
found to be somewhat of a fluid concept. This is because it can be a transitional
experience dependent upon the older person’s compliance with rules or social norms,

132Bernard (2012).
133Shippee (2012).
134Ibid.
135Ibid.
136Petersen and Warburton (2012).
137Carp and Carp (1980).
138Ibid.
139McLean (2006).
140Van den Hoonaard (2002).
141Shippee (2009).
142Walsh et al. (2017).
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as well as the level of decline in physical as well as cognitive capacity.143 Further,
although it is arguably not possible to guarantee friendships between residents, struc-
tural barriers which impede inclusion and participation need to be addressed. This
includes ensuring that organised social activities are inclusive of all levels of ability
and appeal to people with a diverse range of interests. Physical design of spaces ought
to encourage interaction, while still allowing for adequate privacy and enabling indi-
viduals to choose the level of interaction that they prefer. Consideration should also
be had to cultural factors which may impact on an individual’s participation and
inclusion, and opportunities for people to remain connected to their own cultural
communities and pre-existing social networks need to be supported.

The importance of ensuring that retirement communities are inclusive and
supportive of diversity has become particularly pertinent with respect to recogni-
tion of LGBTIQA older persons for whom there is a lack of choice of housing and
support in the overall retirement community. There are limited statistics, however, of
numbers of older LGBTIQA residents living in retirement communities as residents
are often reluctant to self-identify in order to avoid discrimination and prejudice.144

Of the data that have been collected, a recent study in the United Kingdom indi-
cated that LGBTIQA older people do not feel that their rights are considered and
that they are missing out on choices available to mainstream sections of the older
population.145

Other studies have revealed that olderLGBTIQApeople also often delay entry into
aged care or retirement villages due to a fear of stigmatisation andmarginalisation.146

In response to this a scheme has been adopted by the Netherlands National Centre for
Social Development called the Pink PassKey to indicate those aged housing and care
providers who have LGBTIQA friendly policies.147 The first Passkey was awarded
to six local centres in 2008 and by 2014 there were more than one hundred local care
organisations who held a Pink Passkey. The scheme is now operating in Germany
and being developed in Austria, Spain and Costa Rica.148 Housing, retirement and
care communities specifically for LGBTIQA older people have also been created
in New Mexico, Los Angeles and San Francisco, with studies estimating that there
are approximately three million LGBTIQA people aged over sixty-five years in the
United States of America.149 These communities are usually operated by not-for-
profit groups with the goal of providing safe and affordable accommodation and
care for LGBTIQA older adults in a way that engenders respect.

143Shippee (2012); Link and Phelan (2001).
144Wathern and Green (2017).
145Ibid.
146Leyerzapf et al. (2018).
147COC Netherlands (n.d.).
148Ibid.
149de Vries (2005/2006).
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The retirement village and aged care industries throughout the world struggle
with catering for the needs of people not only from the LGBTIQA community
but also from other culturally diverse backgrounds.150 Therefore, there exists an
ongoing requirement for further research to ensure that older people from different
backgrounds are not discriminated against as they face decisions relating to suitable
housing as they age. The importance of respecting diversity among older people is
discussed in more detail in Chap. 4.

9.6 Dispute Resolution

Transitioning into a form of communal retirement living results in residents living in
close proximity to their neighbours, often for the first time. Research conducted in
2014 reported that residents complained about an overall lack of power in resolving
disputes.151 The variety of dispute resolution processes provided by the village and
the ability of village management to solve disputes have been found to influence
residents’ satisfaction levels and well-being.152 From a human rights perspective,
it is important that residents feel that their concerns are taken seriously and not
dismissed out of hand, and that a genuine effort is made to try to resolve the dispute.

One way to achieve this is through embedding elder mediation as a dispute resolu-
tion method. Elder mediation has been described as an ‘emerging discipline’ whose
importance in resolving disputes is becomingmore relevant as the population ages.153

It is a preventative process designed to offer a more time- as well as cost-effective
alternative to the traditional court system.154 As an ‘alternate’ dispute resolution
method, elder mediation should therefore be able to better foster respect for the
autonomy, independence, participation and control of the parties. The focus on self-
determination may also promote access to justice given that mediation is intended to
be less intimidating and more cost effective. It also does not prevent access to more
formal forms of dispute resolution such as judicial determination. However, as with
other forms of dispute resolution, there are drawbacks, such as lack of enforceability
and potential power imbalances that have to be taken into account when considering
any access to justice pathway.155

150Ibid.
151Malta (2018).
152Ibid.
153Barry (2018).
154Law Council of Australia (2017), 11–2.
155Barry (2018); Williams (2013).
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9.7 Conclusion

As the population ages worldwide, the increasing issue for older people, govern-
ments, policy-makers and society more broadly is ensuring access to adequate, safe
and age appropriate housing. This is particularly the case given that the social expec-
tation that families care for older people has changed. Older people want, and are
encouraged, to maintain their independence and ‘age in place’, whether that be in
their own home or in a specifically designed community.

The retirement village industry throughout the world has consequently undergone
exponential growth fuelled by the combination of the ageing population, govern-
ment policy and the corporatisation or commodification of ageing. Dedicated retire-
ment living is aggressively marketed as a luxury destination in which to spend the
remainingyears of one’s life enjoying facilities such as swimmingpools, gymnasiums
and organised social activities. There are numerous benefits to retirement living for
thosewho can afford it, which include an active social life, increased opportunities for
activity and fitness, alongwith the added benefit of downsizing to amoremanageable
property. In addition, there are integrated communities for older people living with
dementia, particularly in northern Europe, which provide a secure environment for
the older person and their family without segregating them from society. However,
this lifestyle is not accessible to all people as they age. The numerous disadvan-
tages include the complexity of the financial and legal obligations surrounding entry,
the high cost of entering into these communities (particularly when considered in
conjunction with the question of financial security discussed in Chap. 8), and social
isolation (the risks of which are discussed in Chap. 4). Residents who are unhappy
are often forced to stay as they cannot afford to leave due to complex fees and charges
imposed on a departing resident.

There is an increasing demand for adequate and age specific housing for older
people on fixed and low incomes. The challenge for governments is to ensure that
there is a sufficient supply of appropriate housing for the population as it ages.
Currently, older people with financial security can sell the family home and move
comfortably into an accommodation option of their choice. However, older people
on low or fixed incomes are often faced with long waiting lists for basic housing. As
the population ages, along with declining rates of home ownership throughout the
world, it is essential that the right to adequate, safe and secure housing is maintained.

Other human rights should similarly guide the design of physical spaces, the legal
and financial arrangements entered into, the management of facilities and provision
of care and services. More broadly, retirement living should form one part of an inte-
grated, human rights-based network of accommodation options for older persons to
ensure that suitable, affordable, culturally appropriate and inclusive accommodation
options are available to suit individuals’ needs and ease of transition between them.
Legal rights relating to tenure and residency must also be adequately protected to
prevent exploitation and appropriate safety nets ensuring access to justice established
to protect the most vulnerable older persons from human rights violations.
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Chapter 10
Health and Aged Care

The ability to enjoy human rights more broadly, including economic, social and
cultural rights, is influenced heavily by one’s state of health. There are numerous
international and regional instruments in relation to the right to health, and the liter-
ature is extensive. Notwithstanding this, there is often a poor understanding of the
interdependence of the right to health with other human rights, the obligations arising
from these rights and the standards required to meet them, particularly in relation to
older persons. Issues arising in relation to the right to health and other health-related
rights are especially significant for older persons given the ageist assumptions and
practices prevalent in health and aged care settings. Older persons continue to face
diverse challenges in accessing affordable, appropriate and quality health and aged
care services. This chapter is designed to complement the existing body of knowledge
through demonstrating how fundamental human rights principles ought to guide legal
frameworks in facilitating access to affordable and quality care. It argues for the adop-
tion of a multisectoral person-centred approach embedding the core values of respect
for dignity, liberty, participation and autonomy, while also delivering specific safe-
guards where appropriate. A holistic approach to health is necessary, incorporating
determinants such as economic, social and environmental factors, while recognising
the importance of functional ability and capacity. This chapter specifically considers
the global context of the right to health, issues arising in relation to health and aged
care systems, and barriers to accessing care.

10.1 Introduction

The ability to participate in social, cultural, educational, recreational or paid activities
is heavily influenced by a person’s health.1 Just as financial security (discussed in
Chap. 8) underpins the rights of older people generally, so too does having the health

1Beard et al. (2016), 163; European Network of National Human Rights Institutions (2017), 1.
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to enjoy them. Efforts have been made since 1946 to integrate a human rights-based
approach into policies and practices globally in order to fulfil the right to the highest
attainable standard of health (‘the right to health’).2 Numerous international and
regional instruments have been developed and subsequently adopted by governments
and policy-makers worldwide which recognise the right to health.3 Social theories
and concepts about what constitutes good health are increasingly being developed
and refined globally,4 and there is a rich source of literature exploring the role of
human rights in promoting health.5 Human rights language is also increasingly being
utilised in the health context to draw attention to older people who are particularly
at risk of not being able to access affordable and quality healthcare.6

Nevertheless, throughout low, middle and high income countries, older persons
face diverse challenges in accessing affordable, quality health and aged care services,
both in the short and long term. There is a pervasive fear that the rates of ageing
mean that the number of end users will inevitably exceed the capacity of finite care
resources.7 Moreover, despite the commitments arising from the numerous interna-
tional instruments, there is often a poor understanding of the human rights of older
persons, the obligations arising from these rights, the standards necessary to fulfil
them, and the interconnectedness of different rights in the context of health.8

A narrow construction of health sees it defined solely in terms of absence of
disease. This is, however, limiting as it does not recognise the importance of a holistic
approach to the complex and interrelated financial, environmental as well as social
factors informingbothhealth and ageing. Failure to appreciate the broad,multifaceted
issues connected to health undermines effective responses and ultimately impinges
upon older persons’ rights.Moreover, despite the growing attention being attracted by
the ageing population and increasing technological advances, there is actually little
evidence that older people currently enjoy better health than their parents did.9 In fact,
although there are varying declines in physical and mental capacity as people age
(discussed in Chap. 6), if an older person is generally of good health and resides in an

2Baer et al. (2016), 206.
3See, for example:Universal Declaration of Human Rights (1948), art 25 (‘UDHR’); International
Covenant on Economic, Social and Cultural Rights (1966), art 12 (‘ICESCR’); Convention on
the Elimination of All Forms of Racial Discrimination (1965), art 5(e)(iv); Convention on the
Elimination of All Forms of Discrimination Against Women (1979), arts 11(1)(f), 12 and 14(2)(b)
(‘CEDAW ’); Convention on the Rights of the Child (1989), art 24; Convention on the Protection of
the Rights of All Migrant Workers and Members of their Families (1990), arts 28, 43(e) and 45(c);
Convention on the Rights of Persons with Disabilities (2006), art 25 (‘CRPD’); African Charter
of Human and Peoples’ Rights (1981), art 16; European Social Charter (1996), art 11; Additional
Protocol to the AmericanConvention onHumanRights in the Area of Economic, Social andCultural
Rights (1988), art 10.
4Sadana et al. (2016), 181.
5See, for example: Gostin et al. (2018); Harrington and Stuttaford (2010); Tobin (2012); Hunt
(2016).
6Baer et al. (2016), 206.
7European Network of National Human Rights Institutions (2017), 2.
8Ibid.
9World Health Organization (2018); Beard et al. (2016), 163; Chatterji et al. (2015).
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environment supportive of their human rights, then their ability to engage in activities
that they value will differ relatively little from that of a younger person.10 Reliable
data in relation to ‘healthy ageing’ and what this looks like are, however, limited.
It is therefore difficult to obtain a complete picture of older people’s experiences of
health, including what ‘health’ should look like and how this relates to the right to
health.11 This problem has not only arisen because of a lack of research however,
although this is an issue in low and middle income countries. The issue in high
income countries is rather the inconsistencies in the data that have been collected
emerging largely from definitional discrepancies, for instance, how ‘older’ is being
chronologically defined (discussed in Chap. 1).12

What is clear is that in health, as in all other areas, it is important to change
the ageist assumptions promoting negative stereotypes of older people as being frail,
dependent and a burden on society to a positive understanding and appreciation for the
opportunities that arise as people age (discussed in Chap. 5).13 Ageism in healthcare
for older people can present as, for instance, workers adopting patronising attitudes,
failing to consult the older person in relation to their health and aged care preferences,
and restricting access to necessarymedical interventions or care rationing.14 It is only
through eliminating ageist assumptions and practices that policies can be developed
to authentically foster the right to health. However, in many countries there is little to
suggest that the policies and infrastructure necessary for older people and societies
more broadly to benefit from the opportunities arising from ageing exist or are even in
development.15 Moreover, there is limited debate on how these opportunities should
be maximised.16

Global action on the public health implications of the ageing population is
therefore desperately needed. The United Nations’ Sustainable Development Goal
(‘SDG’) number 3 focuses on good health andwellbeing ‘for all at all ages’, although,
as with the discussion in Chap. 8 in relation to the right to social security and SDG 1,
there is no specific mention of what this means for older people. The World Health
Organization (WHO) also produced the firstWorld Report on Ageing and Health in
2015 which outlines a public health framework based on the concepts of intrinsic
capacity and functional ability.17 It incorporates a broader human rights paradigm
by fostering respect for the intrinsic abilities of older individuals and highlights the
importance of the environment they inhabit as a setting in which their rights can
be protected and fulfilled, for example in aged care.18 Aged care is defined here
as the care provided by other people to older persons experiencing a significant

10World Health Organization (2018); Beard et al. (2016), 163.
11World Health Organization (2015), 49.
12For more on this, see: World Health Organization (2015), 49–51.
13Royal Commission into Aged Care Quality and Safety (2019).
14World Health Organization (2015), 94–5.
15Beard et al. (2016), 163.
16Ibid.; Lloyd-Sherlock et al. (2012).
17World Health Organization (2015), 64–6; Beard et al. (2016), 163.
18World Health Organization (2015), 64–6; Beard et al. (2016), 163.
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loss of intrinsic capacity and/or functional ability consistent with their human rights
and fundamental freedoms to promote dignified living.19 It is an especially topical
issue in, for instance, Australia, where a Royal Commission Inquiry into Aged Care
Quality and Safety (‘Royal Commission’) was launched in 2019.20

In fact, there are significant negative implications for society if SDG 3 is not
achieved.21 Ageing populations will see an increased demand for primary healthcare
and long-term aged care requiring a bigger and (much) better trained, as well as
supported, workforce. The demand for health and aged care services does not have
to be an economic drain on society, however, and to assume it will be is an example of
the negative assumption that older people are financial burdens. Moreover, not only
could ageing be affordable for communities, it could actually benefit both developing
and higher income countries through acknowledging the financial and non-financial
contributions made by older people.22

The health, functional abilities and capacity of older people are, however, complex
and diverse, making the challenge of adequately supporting them, while respecting
the rights of older persons, unique.Health, perhapsmore than any other issue, demon-
strates the need for, and appropriateness of, a multidimensional and comprehensive
human rights-based approach. Such an approach embeds core values of respect for
dignity, liberty and autonomy,while also delivering specific safeguards and outcomes
in particular contexts of care. The idea that the right to health incorporates determi-
nants of health, including economic, social and environmental factors, has also long
been accepted within human rights law.23 A human rights-based approach is there-
fore best able to accommodate the complexity of factors informing good health as
a platform for the enjoyment of other human rights. Achieving the goals of public
health and human rights agendas is thus a complex and challenging undertaking that
will require ambition and progressive realisation.24

This chapter provides a human rights analysis of these crucial and, at times,
controversial issues. Itwill consider the global context of the right to health, beginning
with consideration of how health should be conceptualised within a human rights-
based approach. Issues arising in relation to healthcare systems, long-term care and
aged care will then be examined as will barriers to accessing care. Some comments
will then be made in relation to palliative care and the role of pain relief at the end
of life before making concluding remarks. It should be noted that this chapter is not
intended to, nor could it, be a comprehensive analysis of all of these issues because,
as stated, there is rich literature delving into the complexities of each. Instead, this
chapter will complement that literature by demonstrating how the application of
fundamental human rights principles ought to guide legal frameworks in facilitating
access to affordable and quality healthcare. In particular, it argues that the right to

19Pot et al. (2018).
20Royal Commission into Aged Care Quality and Safety (2019).
21Beard et al. (2016), 163; Staudinger et al. (2016).
22Fried (2016), 167.
23Committee on Economic, Social and Cultural Rights (2000).
24Baer et al. (2016), 208; World Health Organization (2015), 27.
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the highest attainable standard of health not only requires governments to provide
adequate health and aged care, as well as related services, it likewise encompasses
each individual’s functional and decision-making ability in addition to the various
factors which operate as determinants of health in older age.

10.2 Health and Ageing

Biologically, ageing occurs as a result of the cellular and molecular damage that
accrues during a person’s life course causing a decrease in physical and mental
capacity before, ultimately, death.25 In fact, age, and the biological changes asso-
ciated with ‘ageing’, are believed to be the most important determining factor in
health.26 This section will discuss what is meant by ‘healthy ageing’, functional
ability and intrinsic capacity, as well as determinants of health in ageing.

10.2.1 Defining Health in the Ageing Context

As with many concepts in the ageing discourse, ‘healthy ageing’ (discussed in
Chap. 4) is the subject of much discussion with no clear consensus emerging as
to how to define, measure or analyse it. It is therefore useful to think in terms of
the WHO approach of defining ‘healthy ageing’ in holistic terms. This focuses on
the development and maintenance of an individual’s functional ability and intrinsic
capacity throughout the life course in order to facilitate well-being as they age, partic-
ularly in ‘old, old’ age, and also has reference to other determinants such as financial,
social and environmental factors.27

Fostering ‘healthy ageing’ as a concept is designed to go further, therefore, than
only protecting the right of older people to access healthcare.28 In this sense it is
similar to the right to health, as found in the International Covenant on Economic,
Social and Cultural Rights (ICESCR). As discussed below, the Committee on
Economic, Social and Cultural Rights has explained that the right to health encom-
passes the underlying determinants of good health, and that health is also dependent
on the realisation of other rights.29 In order to experience good health whilst ageing,
older people need to be able to enjoy the right to social (financial) security ensuring

25World Health Organization (2018).
26United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 1.
27World Health Organization (2019); World Health Organization (n.d.).
28World Health Organization (n.d.).
29Committee on Economic, Social and Cultural Rights (2000).
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that they are free from poverty,30 have access to safe housing,31 be able to partic-
ipate in society,32 and be shown respect for their dignity33 and autonomy.34 The
highest attainable standard of health in older age therefore needs to be understood
as the culmination of many interacting factors throughout an individual’s life. It also
includes understanding that governments’ obligations extend across an individual’s
life course.

10.2.2 Functional Ability and Intrinsic Capacity

Turning then to the concepts of functional ability and intrinsic capacity. Functional
ability here refers to a person having the proficiency, including physical and mental
capacity, to both be, and do, what they reasonably value.35 It comprises health and
environmental factors, and the cumulative impact of these on an individual. For
instance, an individual’s (functional) ability to move around, develop and preserve
relationships, meet their own basic needs including activities of daily living (ADLs),
learn, grow, make autonomous decisions and participate in activities they value, as
well as decision-making.36

Research on intrinsic capacity tends to focus on the loss or reduction of abilities
to perform ADLs or instrumental activities of daily living (IADLs) (which require
more advanced cognitive functioning).37 These measures have a valuable practical
application, particularly in relation to the assessment of capacity, which was the
subject of detailed analysis in Chap. 6, and can therefore give some insight into the
environmental factors impacting on an older person.38 They are, however, limited to
detecting more serious losses in function, and assessments are often conducted on
an ad hoc and unsatisfactory basis placing the human rights of older persons at risk
of abuse.39 It would therefore be useful to be able to see the trajectory that preceded
the loss of ADLs and IADLs, particularly any factors that influenced the loss of
capacity, and to what extent.40 It should be noted, however, that the intrinsic capacity
discussed here does differ from the legal concept discussed in Chap. 6.Whereas legal

30UDHR, arts 22 and 25; ICESCR, art 9.
31ICESCR, art 11.
32UnitedNationsPrinciples forOlder Persons (1991), Principle 7 (‘UNPrinciples’);Kornfeld-Matte
(2017), para 13.
33UDHR, art 25(1).
34See, for example, CRPD, art 3.
35World Health Organization (2019); World Health Organization (n.d.).
36World Health Organization (2015), 28.
37Ibid., 65.
38Ibid.
39Ibid.; Purser and Rosenfeld (2014); Purser (2017).
40On measuring and analyzing this trajectory see, for example: World Health Organization (2015),
65–7. See also: Cosco et al. (2014).
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capacity focuses on a person’s ability to make legally recognised decisions, intrinsic
capacity in the health context is more concerned with promoting a person’s good
health generally and what this looks like practically.

10.2.3 Health Determinants in Ageing

The extent to which physical and mental decline occurs in ageing, however, is not
uniform and does not occur according to a standardised timeline. There is no ‘typical’
older person.41 Factors such as financial security (including, for instance, the ability
to afford health insurance), retirement and work history (for example a desk job
distinct from manual labour),42 safe housing and nutrition can all further impact
the rate and extent of decline in ageing.43 This is why some seventy-five-year-old
people, for example, experience good healthwhile others can be quite frail.44 Chrono-
logical age can also be a poor predictor of physical and mental capacity which is
why some seventy-five-year-old people can have the capacity of much (chronolog-
ically) younger people, whereas others experience significant decline.45 Assuming
that people become physically and/or mentally infirm merely because of age alone
is therefore erroneous and ageist (discussed in Chap. 5).

Nevertheless, the risk of experiencing poor health, either acute or chronic, does
increase as people age, particularly for people in the ‘old, old’ cohort, with older
age being characterised by the emergence of ‘geriatric syndromes’.46 Geriatric
syndromes are a combination of multiple complex health states that do not fit within
discrete disease categories and tend to develop only in later life, such as frailty,
falls, pressure ulcers and incontinence.47 Frailty, for instance, is estimated to have
a prevalence rate of approximately 10% in people aged sixty-five years and over.48

These geriatric syndromes can be a better predictor of death than specific diseases but
are frequently undetected or ignored, especially in countries that lack a recognised
speciality in geriatric medicine.49 Conditions in older people are also not static, that

41World Health Organization (2017a).
42Staudinger et al. (2016), 281.
43World Health Organization (2018); United Nations Department of Economic and Social Affairs
Programme on Ageing (2018), 1.
44World Health Organization (2018).
45Beard et al. (2016), 164.
46United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 1;
United Nations Department of Economic and Social Affairs, Population Division (2015); World
Health Organization (2018); See also: World Health Organization (2015), 62–4.
47World Health Organization (2018).
48World Health Organization (2015), 26.
49World Health Organization (2018).
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is, there is no one predetermined pathway that an illness will follow.50 Consequently,
in considering appropriate care, it is necessary to look at not only the nature and
stage of the illness but also its effect(s) on both physical and mental functioning.51

The natural, physical and social environments of a person, for instance the extent
of air pollution in the person’s location, are also determining factors of health in
ageing.52 It is likewise affected by a person’s exposure throughout the life course to
risks including poor diet, inactivity and smoking, as well as social change such as
isolation through the loss of loved ones.53 Genetics play some role, and are estimated
to be responsible for approximately 25% of changes in health and function as people
age.54

Socio-economic status, of both the state and the individual, is another signifi-
cant factor. Individually this includes occupation, income, education level, gender
and membership of ethnic or other minority groups, all of which will have different
significance in different communities.55 Older people in, for instance, lower socio-
economic countries experience significantly poorer health outcomes and reduced life
expectancies.56 Furthermore, accumulated disadvantages experienced throughout
life are compounded as people age.57 For example, although the rates of multi-
morbidity, that is, the probability of experiencing more than one chronic condition,
increase generally as people age, the rates are estimated to be higher in lower to
middle income countries.58 Interestingly, even in higher income countries the multi-
morbidity rates increased disproportionately for those in the lower socio-economic
groups.59 It is estimated in Germany, for example, that 24% of people in the seventy
to eighty-five year old bracket experience five or more chronic conditions simultane-
ously.60 Further, the life expectancy rates discussed in Chap. 1, although increasing

50World Health Organization (2015), 26.
51Ibid.
52United Nation Department of Economic and Social Affairs Programme on Ageing (2018), 1;
World Health Organization (2018); Beard et al. (2016), 164; Dannefer (2003); Sadana et al. (2016),
179.
53United Nation Department of Economic and Social Affairs Programme on Ageing (2018), 1;
United Nations Department of Economic and Social Affairs, Population Division (2015); Courtin
and Knapp (2017).
54Foebel and Pedersen (2016); United Nations Department of Economic and Social Affairs
Programme on Ageing (2018), 1.
55World Health Organization (2018); United Nations Department of Economic and Social Affairs
Programme on Ageing (2018), 1; Beard et al. (2016), 164; Sadana et al. (2016), 179; Dannefer
(2003).
56World Health Organization (2017b); United Nations Department of Economic and Social Affairs
Programme on Ageing (2018), 1.
57Sadana et al. (2016), 179; UnitedNationsDepartment of Economic and Social Affairs Programme
on Ageing (2018), 1, 3.
58United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 5;
World Health Organization (2018); See also in World Health Organization (2015), 58–62.
59United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 5.
See also St. Sauver et al. (2015).
60World Health Organization (2015), 26.
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worldwide, do differ.61 Globally, for instance, the life expectancy ofwomen is greater
than that for men, with the greatest difference being in Europe where women live on
average four years longer than men.62 This can be compared to Africa where women
only live on average one and a half years longer than men.63 Within societies, life
expectancy can differ significantly for certainminority groups, especially Indigenous
people.64 In relation to the impact of education on life expectancy, persons who have
attained the highest education level live approximately six years longer than people
with the lowest education level in member states of the Organisation for Economic
Co-operation and Development (‘OECD’).65

These factors can also be seen in the patterns of death globally. For example, in
low to middle income countries, deaths from non-communicable diseases (‘NCDs’)
occur at earlier ages than deaths fromNCDs in high income countries, and significant
numbers of deaths result from communicable diseases (at all ages).66 Worldwide,
NCDs are themost common health condition in older people and the primary cause of
death across all countries and regions.67 Ischaemic heart disease, stroke and chronic
pulmonary disease lead the conditions responsible for deaths amongst older people,
with these diseases having a much greater impact in low to middle income coun-
tries.68 Hearing and vision loss, chronic obstructive pulmonary disease, falls, frac-
tures, dementia, depression, diabetes, back and neck pain as well as osteoarthritis are
estimated to be the most significant causes of disability for older people.69 Hearing
and vision loss as well as heart disease in particular have a higher prevalence rate in
low to middle income countries partly because quality interventions such as hearing
aids, glasses and medication are more readily available (and accessible) in high
income countries.70 The rates of dementia, however, are actually higher in high
income countries. This could, however, reflect greater awareness and diagnostic
ability.71

61United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 3;
United Nations Department of Economic and Social Affairs, Population Division (2015).
62United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 3–4.
63Ibid.
64See, for example: LaVeist (2005).
65United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 4.
66Ibid.; World Health Organization (2015).
67World Health Organization (2017a), United Nations Department of Economic and Social Affairs
Programme on Ageing (2018), 4; World Health Organization (2015).
68United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 4.
69Ibid., 5; World Health Organization (2018); World Health Organization (2015), 53–64.
70United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 3;
World Health Organization (2015), 54, 57.
71World Health Organization (2015), 57; United Nations Department of Economic and Social
Affairs Programme on Ageing (2018), 5.
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These conditions can all significantly affect an older person’s life, although it is
important to note that the existence of ‘disease’ does not necessarily impact func-
tion.72 Take, for instance, hearing loss. Untreated, it negatively impacts communica-
tion and may consequently result in isolation.73 This, in turn, can lead to depression
and anxiety.74 The inability to hear can also be misconstrued as mental incapacity,
particularly when coupled with ageist assumptions that older people are incapable.75

Any or all of these factors can then cause the older person to isolate themselves even
further in order to reduce their interactions with other people, and thus significantly
affect the enjoyment of their human rights.76 Yet, in many cases, the condition can
be effectively treated or supported, so the impact on a person’s life (and their human
rights) is determined not by the fact of the disease, but rather by the response to it.

Law, policies and regulation likewise have a significant role to play in how older
people experience ageing, especially in relation to fundamental structural determi-
nants like health and aged care services, and social security.77 Given the ageing
population, protecting the right to health assumes a much greater sense of urgency,
although the fact that every person experiences ageing differently presents a unique
challenge in how to ensure adequate access to affordable, quality services.78 Further-
more, thismust be achievedwithin a framework ofmultiple, interrelated actions from
governments and policy-makers which all affect the enjoyment of other, interrelated
human rights.

10.3 The Right to Health

What then, does the right to health incorporate? As discussed in Chap. 2, older
people are entitled to the universal rights and freedoms recognised in the ICESCR.
This includes the rights to health and social security,79 which require that states
make available, without discrimination of any kind, good quality health facilities,
and goods and services that are accessible and acceptable.80 Availability here refers

72World Health Organization (2015), 57.
73Ibid., 55.
74Ibid.
75Ibid.
76Ibid.
77United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 1.
78Beard et al. (2016), 164.
79ICESCR, art 12.
80World Health Organization (2015), 14; Baer et al. (2016), 209; Committee on Economic, Social
and Cultural Rights (2000).
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to non-discrimination, physical and economic accessibility, affordability and user-
friendly information.81 This is particularly pertinent when considering that older
people may experience age-based healthcare rationing as well as physical limitations
and financial insecurity that can make accessing quality healthcare facilities, goods,
services and information difficult.82

Inherent in the right to health is the element of acceptability of goods, services and
facilities, which should be compliant with ethical principles and culturally appro-
priate models.83 They should also be gender-responsive.84 That is, it is fundamental
to recognise that older people are not a homogenous group.85 The right to health is
therefore a right to a set of social structures, norms, institutions and laws, in addition
to an environment facilitating the ability for people to experience good health in
ageing.86 This section will explore what a rights-based approach to health incorpo-
rates as well as the global response to protecting the right to health, including the
role of assistive technologies.

10.3.1 A Human Rights-Based Approach to Health

Ahuman rights-based approach (Chaps. 2 and 3) can help to understand the full range
of interconnected rights and principles underpinning health in older age. Former
Special Rapporteur on the right to health, Paul Hunt, has explained that a human
rights-based approach to health is broader than simply the right to health, acknowl-
edging that it draws on the range of other human rights that underpin enjoyment of
health.87 These rights include the right to life;88 freedom from torture, violence,
abuse or other cruel or degrading treatment;89 freedom of movement, including
freedom from restraint;90 equal recognition before the law;91 the right to privacy;92

rights to participation and social inclusion;93 freedom of expression, freedom of

81The availability of user-friendly information in the Australian aged care system was heavily
criticised in Royal Commission into Aged Care Quality and Safety (2019), 2. See also Committee
on Economic, Social and Cultural Rights (2000), para 12.
82World Health Organization (2015), 14; Baer et al. (2016), 209.
83Baer et al. (2016), 211.
84Ibid.
85Ibid.
86Ibid., 208.
87Hunt (2016).
88International Covenant on Civil and Political Rights (1966), art 6 (‘ICCPR’).
89Ibid., arts 7 and 9.
90Ibid., art 12.
91Ibid., art 26.
92Ibid., art 17.
93UN Principles, Principle 7; Kornfeld-Matte (2017), para 13.
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thought, conscience, beliefs, culture and religion;94 and rights to social security and
an adequate standard of living.95 Within a human rights-based approach to health,
the right to the highest attainable standard of health forms a cornerstone, however,
and international instruments and scholarship have contributed a great deal to our
understanding of what this right requires.96 Together, this body of rights imposes
a wide range of obligations on governments to ensure minimum standards of treat-
ment and protections for older persons, discussed in more detail below. To deliver
these rights, a commitment to the principles of participation in decision-making and
respect for the will and preferences of individuals is essential, as is the meaningful
provision of access to justice in situations where rights are infringed. As with all
matters relating to older persons, respect for dignity, autonomy and liberty must
underpin health policy and delivery of health services. Abiding by these core values
is the principal means through which to ensure that other human rights are realised.

The availability of healthcare services highlights the importance of equality and
non-discrimination,97 as well as the interconnectedness of various human rights. A
key point to emphasise is that, under a human rights-based approach to health in
older age, where possible, individuals are entitled to choose the type of care they
receive. This concept has been clearly articulated for persons with disabilities, who
are entitled under international law to choose the type of care they prefer, including
residential, home or community care.98 Where an older person experiences disability
then this provision obviously extends to them, but even in the absence of disability
an older person’s choices must still be respected as part of valuing their fundamental
dignity and autonomy. This points to the need, identified in Chap. 3, for a dedicated
international treaty to protect the human rights of older persons, as it must not be
assumed that older persons will fall under the Convention on the Rights of Persons
with Disabilities (CRPD).

The fact that a person is older, or in poor health, does not result in the loss
of any of their interrelated, interdependent and inalienable rights. In fact, a rights-
based approach to health and ageing can assist in overcoming the legal, regulatory,
structural and social barriers that can prevent older people from accessing affordable
and quality healthcare by integrating human rights norms and standards as legally
enforceable principles.99 Furthermore, such an approach can actually make clear the
legal responsibilities of state and non-state actors in relation to meeting not only
the right to health but to all of the interrelated rights.100 Consequently, a human

94ICCPR, art 18.
95ICESCR, art 9. See also: European Network of National Human Rights Institutions (2017), 7.
96ICESCR, art 12; Committee on Economic, Social and Cultural Rights (2000).
97Baer et al. (2016), 207.
98CRPD, arts 3, 19 and 25; Committee on the Rights of Persons with Disabilities (2017); European
Network of National Human Rights Institutions (2017), 7.
99Baer et al. (2016), 206.
100World Health Organization (2015), 14.
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rights-based approach can support the ability of ‘duty-bearers’ to fulfil their legal
obligations as well as empower rights holders to enforce their rights.101

While a human rights-based approach therefore extends to a range of interrelated
considerations and encompasses the duties of various actors, it can be limited where
specific obligations are not translated into domestic law and policy with sufficient
precision. For instance, while a human rights-based approach would respect older
persons’ choices about the type of care they receive, in many jurisdictions older
persons are not entitled to choose a particular service-provider or facility.102 The
selective implementation and interpretation of different human rights in domestic
jurisdictions leads to a variable application of a human rights-based approach to
health.103 Where human rights are notmeaningfully adopted into domestic legislation
then a human rights-based approach will be of a more limited effectiveness.

There are three main stages when implementing a human rights-based approach
to health and long-term care policies and practices: planning, implementation and
continuous monitoring facilitating genuine improvement.104 Aged care facilities,
as demonstrated by the Australian example, frequently have significant difficulty
in maintaining a human rights-based approach.105 This is especially in relation to
fulfilling the rights to dignity, participation, privacy and health.106 Aged care facilities
also fail to prevent abuse and uphold the right to access justice.107 This is not to say
that good practices do not exist, however, as research has demonstrated that some
workers naturally adopt a person-centred approach.108

Adopting a human rights-based approach would also require recognition of the
socio-economic factors that are inherent in accessing determinants of good health
such as housing and nutrition.109 Domestic legal, policy and regulatory frameworks
also offer vehicles through which to create enforceable obligations to fulfil the right
to health. States must adopt the principle of progressive realisation.110 That is, they
must take all steps available in order to devote maximum available resources in
order to progress towards fulfilling the right to health of older people, in addition to
the other interrelated human rights. A key element in achieving this is ensuring the
active participation of older people in the system design, development and imple-
mentation.111 Participation is not only reflective of a rights-based approach, but it
is also central to a person-centred approach to health and aged care contrary to,

101Baer et al. (2016).
102European Network of National Human Rights Institutions (2017), 7.
103Ibid.
104Ibid., ii, 17.
105Ibid., ii. See also: Royal Commission into Aged Care Quality and Safety (2019).
106European Network of National Human Rights Institutions (2017).
107Ibid. On hospital-based elder abuse interventions see, for example: DuMont et al. (2015).
108European Network of National Human Rights Institutions (2017), ii, 3.
109United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 1.
110World Health Organization (2015), 15, 27; Baer et al. (2016), 208. The obligation of progressive
realization is set out in article 2 of the ICESCR.
111World Health Organization (2015), 15.
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for example, the consumer-driven approach currently found to be dominant in the
Australian aged care system.112

A person-centred model to healthcare, promoting the concepts of love, attach-
ment, comfort, identity, occupation and inclusion started to gain favour in the 1970s
and the 1980s.113 This approach prioritises: valuing the older persons in need of care
and those who undertake this role; recognising and responding to people as individ-
uals in a timely, flexible and appropriate manner; viewing the world from the older
person’s perspective; and promoting a positive and social environment focusing on
ensuring equal opportunities to access care in order to improve the older person’s
quality of life.114 A person-centred model is reflective of the principles and practices
promoted in a human rights-based model, the main difference being that a human
rights-based model is grounded in legal obligations and associated rights of redress
and remedies.115 The principles adopted by the person-centred model should there-
fore also be considered within a rights-based approach to health and ageing—the
umbrella of the rights-based approach offering greater options for enforceability.

10.3.2 The Global Response

Given the fundamental importance of the right to health and ensuring access to
affordable and quality health and aged care services, the question arises as to what
is actually being done to achieve this ambitious goal. As discussed in Chaps. 2
and 4, there are two main international policy instruments that have established a
framework to guide the global response to the increasing rates of population ageing
since 2002. These are the Political Declaration and Madrid International Plan of
Action on Ageing116 and the WHO’s Active Ageing: A Policy Framework.117 The
framework includes health and social services as one of its six key determinants for
achieving ‘active ageing’, recommending four constituent elements necessary for a
sound health policy response designed to facilitate active ageing.118 These are to:
diminish the burden of ‘excess disabilities, chronic disease and premature mortality’
on society; promote good health throughout the entire life course and decrease the
risk of major diseases; foster a range of affordable, accessible and high quality
healthcare and social services that are age-friendly recognising the right to dignified

112Ibid.; Royal Commission into Aged Care Quality and Safety (2019), 79.
113European Network of National Human Rights Institutions (2017), 13.
114Ibid.
115Ibid., 15–6.
116Madrid International Plan of Action on Ageing (2002).
117World Health Organization (2002).
118The others being economic, behavioural, personal, social, and the physical environment: World
Health Organization (2015), 5.
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and autonomous living; and to provide effective education and training to health,
long-term and aged care sector workers.119

These two documents sit within an overarching legal framework informed by
international human rights law.Theydocument large scale aims in relation to ensuring
security as people age, including the importance of health, both on its own but also
as the basis for the protection of a number of other rights, including participation in
society.120 Significantly, however, they do not address the systemic transformations
that are necessary to meet their stated goals and fulfil the right to health, as well
as the interrelated rights.121 Moreover, a recent review covering the progress of
more than one hundred and thirty countries worldwide since 2002 concluded that
the demographic changes resulting from the rates of ageing are not attracting the
attention of policy-makers and that it is a ‘low priority’ area.122 Further, there is little
training for health professionals involved with older persons, despite the global rates
of ageing, and that supporting caregivers, although necessary, is not a focus of state
action on ageing.123

The lack of progress is significant. This is not only because of what it means in
relation to the right to health, but also because of the relationship between health and
the other rights, as well as in the effectiveness (or otherwise) of the SDGs. Absent
clear progress on health, the wider agenda set out in the SDGs becomes increasingly
unreachable.124 In fact, in recognition of the interconnected nature of the right to
health with, especially, the right to social security, SDG 3 attempts to address what it
means to age ‘well’ by promoting ‘healthy lives and well-being for all at all ages’.125

That is, implicit in SDG3 is the idea that the right to health should provide access to at
least essential healthcare, including long-term care.126 It also serves as an economic
framework for financing health systems.127

In addition to SDG 3, there are a number of other SDGs that are relevant to
the right to health. SDG 5, for instance, includes in its targets the aim of ceasing
‘all forms of discrimination against all women and girls everywhere’, including in
relation to accessing adequate healthcare.128 Goal 10 incorporates in its targets the
goal to ‘ensure equal opportunity and reduce inequalities of outcome’, including
through addressing the effects of discrimination, and to ‘empower and promote the
social, economic and political inclusion of all, irrespective of age, sex, disability,

119Ibid.
120Ibid., 4.
121Ibid.
122Ibid.
123Ibid.
124Ibid.
125United Nations General Assembly (2015) Goal 3 (‘UNSDGs’); United Nations Department of
Economic and Social Affairs Programme on Ageing (2018), 1.
126World Health Organization (n.d.); International Labour Organization (2017), 101.
127Gostin et al. (2018), 2733–4.
128UNSDGs Goal 5; United Nations Department of Economic and Social Affairs Programme on
Ageing (2018), 1.
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race, ethnicity, origin, religion or economic or other status.’129 That is, addressing the
inequities present when accessing health, long-term and aged care when developing
person-centred policies.130

There are, however, currently large gaps in coverage worldwide resulting in
millions of persons, including a significant number of older persons as well as people
residing in rural areas, being left without any coverage or access to quality health and
aged care.131 Population wide (distinct from focusing exclusively on older people),
the discrepancies in access to quality care between rural and urban areas is astounding
with 56% of the global rural population lacking health coverage compared to 22%
of people in urban areas.132 Workforce issues are compounded in rural areas with
shortages of skilled health workers available to deliver quality care.133 This shortfall,
for example, is estimated to be seven million people in rural areas contrasted to three
million in urban areas.134 Healthcare spending per capita is also twice as high in
urban areas than rural areas thus making where a person lives a significant factor
in whether that person lives or dies and the healthcare available.135 Older people in
particular are at risk of experiencing gaps in coverage and access to healthcare, espe-
cially long-term care, as a majority of countries globally do not provide long-term
care protection.136 Consequently over 48% of persons are not covered, with women
the most affected.137 A further 46.3% of older persons are excluded from long-term
care because of strict means-testing.138 In fact, only an estimated 5.6% of persons
globally reside in countries that provide legislatively mandated health coverage for
all.139

The WHO has also developed a Global Strategy and Action Plan on Ageing and
Health (2016–2020)140 calling for transformative change that was adopted by 194
countries globally.141 It utilised evidence from the 2015 World Report on Ageing
and Health142 and aligns to the SDGs.143 Five priority areas were developed.144

First, a commitment to ‘healthy ageing’ which necessitates an appreciation for the

129UNSDGs Goal 10; United Nations Department of Economic and Social Affairs Programme on
Ageing (2018), 1.
130World Health Organization (n.d.).
131Ibid.; International Labour Organization (2017), 101; Burholt and Dobbs (2012).
132International Labour Organization (2017), 101.
133Ibid.
134Ibid.
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138Ibid.
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140World Health Organization (2017b).
141World Health Organization (2019).
142World Health Organization (2015), 49.
143World Health Organization (2019).
144World Health Organization (2018).
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worth of the concept and what it entails, including an unbroken commitment to
developing evidence-based policies and practices to support older people.145 Second,
a recognition that health systems should be better aligned to the needs and preferences
of older people.146 Such realignment should acknowledge the abilities of older people
through the adoption of a person-centred approach whilst being better integrated
across health and aged care settings, as well as providers, in order to strengthen
the right to access universal healthcare. Third, better systems, including governance
systems, infrastructure and workforce capability, need to be developed to provide
quality long-term, including palliative, care in all countries that adequately meet
the needs of older people.147 Fourth, age-friendly environments need to be created
which address ageism and associated practices whilst facilitating autonomy and
‘healthy ageing’more broadly.148 Finally, improvementsmust bemade inmeasuring,
monitoring and understanding, first of all, what it is to age and, subsequently, what
‘healthy’ ageing looks like.149

In addition to this, and in response to the SDGs, the WHO is facilitating the
Decade of Healthy Ageing from 2020–2030 in which there is to be a concerted effort
to achieve the transformative change called for in theGlobal Strategy andActionPlan
on Ageing and Health. This is designed to be an opportunity for united multisectoral
action. It will therefore include a diverse range of stakeholders such as governments,
international bodies, private sector, academia and the media to engage in ‘concerted,
catalytic and collaborative action’ to better the lives of older people as well as their
families, local communities and society more broadly.150 This is because it is clear
that the current approaches are not working, the human rights of older persons are
being abused and systemic change is needed.151 Consequently, in order to meet SDG
3 and to protect the right to health, as well as associated rights, a paradigm shift is
required from a disease-centric model to a person-centred rights-based approach.152

The adoption of a person-centred approach in integrated care models would help
to not only realise the right to health but also the associated rights and funda-
mental freedoms of older people enshrined in international law.153 Government
and policy responses need to be multisectoral, recognising that healthcare systems
are currently better able to deal with acute individual health conditions rather than

145Ibid.
146Ibid.; World Health Organization (2017a, b).
147World Health Organization (2018).
148Ibid.
149Ibid.
150World Health Organization (2019).
151World Health Organization (2015), 6; Beard et al. (2016), 164. On the abuse of older people see,
for example: Pillemer et al. (2016).
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153Beard et al. (2016), 164; Baer et al. (2016).
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the chronic requirements more often associated with old age, including the geri-
atric syndromes.154 It is also necessary to ensure that any response is gender posi-
tive in light of the particular challenges experienced by older women when both
giving and receiving care, especially long-term care.155 Equity in access to quality
health and aged care, and reliable financing are likewise fundamental, as is ensuring
decent working conditions.156 The fact that health, long-term and aged care systems
frequently operate independently of one another also produces poor health outcomes
as well as being economically questionable with inefficient use of services and work-
force members as well as engaging in cost-shifting.157 Significantly, care workers
are often unsure of what human rights obligations are even owed to older persons
let alone how to best fulfil them.158 Better education, training and accreditation
of workforce members is therefore needed, including how to respect individual
autonomy and foster the participation of older persons in decision-making about
their own healthcare whilst protecting them from harm.159

10.3.3 The Role of Assistive Technologies

An emerging area which has the potential to both support and hinder older persons’
enjoyment of their human rights is assistive technology.160 Assistive technologies
range from basic and well-known aids such as walking canes to newer and emerging
technologies such as ‘memory andcommunication aids, safety devices,GPS tracking,
companion robots, and technology for so-called smart homes’.161 Their purpose is
‘to maintain or improve an individual’s functioning and independence, to facili-
tate participation, and enhancement of overall well-being and quality of life’.162

This objective clearly correlates with a human rights approach, since it focuses on
improved autonomy, liberty and participation, yet the design and use of assistive
technologies also raises potential risks for human rights which need to be addressed
in policy and regulation to ensure that the potential benefits can be realised.

To beginwith, the benefits of assistive technology need to be accessible and afford-
able to all. This involves addressing not only the financial or geographical barriers

154World Health Organization (n.d.).
155UN Women (2017), 3.
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(2016).
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10.3 The Right to Health 293

which might prevent an older person from accessing technology, but also recog-
nising the educational, social and cultural factors which can influence a person’s
take-up of technology and their level of confidence and comfort if they decide to use
it.163 Issues around affordability and accessibility of technology might also exacer-
bate existing inequalities, for example for people living in rural, regional and remote
areas and/or people on lower-incomes.164 Policies on the use of assistive technologies
must therefore foster an equitable and non-discriminatory approach.

New technologies potentially have the capability to assist older peoplewithADLs,
decision-making and independent living, but it is essential that these are deployed
in a way which respects their preferences and decision-making autonomy to the
greatest possible extent. For example, technology could be useful for supported-
decision making for older people with impaired capacity, but should not be used
to substitute their decision-making, a process which requires decisions to made in
a person’s best interests on a case by case basis whilst respecting their individual
will and preferences. For people with dementia, for instance, assistive technologies
may prolong independent living and improve quality of life, which supports the
right to health. Technologies such as communication aids, tracking, and smart-home
technology may provide an alternative to traditional restrictive practices. However,
their use raises a potential threat to the right to privacy if data is notmanaged carefully,
and to freedom of movement if the technology can constrain this.165 The use of
technology must, therefore, be guided by human rights principles as discussed in
Chaps. 2, 3 and 6, and appropriate safeguards need to be in place to ensure the
technologydoes not create a heightened risk of isolation and/or elder abuse (discussed
below).

New technologies also have great potential to enhance older people’s inclusion
and connectedness, and to thereby combat the negative impacts of isolation and lone-
linesswhich can occur as people age.166 These connections could be facilitated by, for
example, digital platforms, virtual communities, online shopping, accessing govern-
ment and financial services, or experienceswith social robots.167 The increased social
connection has obvious human rights and health benefits, as discussed in more detail
in Chap. 4. However, assistive technologies may also lead to marginalisation and
loneliness, and thus a heightened risk of abuse, among older persons if not properly
managed. For example, as assistive technologies become more affordable and more
widely available, and as pressures on health and aged care systems increase, we may
see these technologies, in particular robots, replace care workers in some settings.
This transition to technology-provided caremay reduce the amount of human contact
experienced by older people and have negative impacts on their well-being.168 It may
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give rise to perceptions of objectification and loss of control,169 with consequent
impacts on dignity if a person feels that they are being treated as an object and not a
person. While there is disagreement as to how well robots might be able to substitute
for human company, a human rights-based approach would, at a minimum, stipulate
that an individual’s choices as to the role of robots in their lives must be respected.170

It is also critical that we properly manage the implementation of new technologies
to ensure that they do not turn into a tool for elder abuse (discussed in Chap. 7).
Access to technologies can heighten the risk to older people of financial abuse through
romance or online financial scams, for example.171 As another illustration, a proposal
by the Australian Law Reform Commission to create an online register of Enduring
Power of Attorney instruments may have benefits in terms of enabling verification of
delegated powers,172 but may also have the undesired effect of exposing older people
to abuse if, for example, a familymember becomes aware that the older person has an
enduring power of attorney which appoints a different person as attorney. The family
member may then pressure the older individual to appoint them. Further, the right to
privacy should be respected unless there is a legitimate reason to make information
about appointments public.

The use of assistive technologies clearly has great potential to enhance the
quality of life of older people by increasing independence and social connected-
ness. However, the risks identified above demonstrate the importance of a human
rights-based approach in this area. It is essential that law and policy relating to assis-
tive technologies are guided by core values of respect for autonomy and dignity, and
that rights such as freedom of movement and the right to privacy are protected.

10.4 Healthcare Systems

Given that the right to health requires a holistic approach, effective responses need
to be both systemic and systematic. A break-down in one area can create health and
human rights risks elsewhere. These, in turn, can be further compounded given the
individualised nature of ‘health’ for each and every older person, the complexity of
having multiple actors and different timeframes and the lack of communication that
can exist in the provision of care. The next two sections will therefore discuss some
of the major issues arising in health and aged care systems in relation to the right to
health, followed by a discussion about some of the main barriers to accessing quality
care.

High income countries are arguably better equipped to address the challenges
of designing, developing and implementing transformative systemic approaches to
facilitate good health in ageing. However, the systems in these countries tend to
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be acute disease specific rather than focused on maximising function and capacity
throughout the life course with a view to minimizing the effects of chronic condi-
tions as people age.173 Moreover, acute services are often used to deal with chronic
conditions, especially in long-term care. This not only fails to promote the functional
ability of older people, but it can also result in excessive wastage of resources and is
therefore unnecessarily costly.174

Treatment can involve numerous healthcare professionals, particularly in high
income countries where medical specialists are more readily available. In Germany,
for example, 39% of older individuals reported seeing at least four doctors in one
year.175 To ensure continuity of care which is safe and effective, interventions need
extensive coordination across providers, treatment levels and settings.176 When this
coordination is not in place or falters the burden falls on the older person and/or
their family members to be aware of, understand, and effectively communicate this
information to health and medical professionals when necessary—often in stressful
and/or emergency medical situations.177 Such a system breakdown can therefore
result in older people experiencing gaps in their treatment programs.178

Furthermore, the development of healthcare systems in discipline silos results in
disparate methodologies which can then negatively impact the effectiveness of the
care regime resulting in, for instance, unnecessary and sometimes invasive interven-
tions and polypharmacy which can lead to further negative impacts.179 For example,
in 2015 it was estimated that in one of France’s biggest hospitals, 20% of all older
patients were substantially worse at completing ADLs when they were discharged
than when they were admitted, with the presenting condition accounting for the
decrease in ability in under a half of the cases.180 Moreover, the problem was avoid-
able in an estimated 80% of cases through the use of, for instance, approaches that
better facilitated the mobility of the older person or responding to incontinence
issues.181

Healthcare systems in lower and mid-income countries face a different problem,
where access to healthcare services is often inadequate.182 In Mexico, for example,
it is estimated that only 21% of patients have access to effective health coverage.183
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Moreover, healthcare workers may receive limited training and education in rela-
tion to caring for older patients and the chronic conditions that can commonly
occur.184 However, as demonstrated by the Royal Commission in Australia, this
is not a problem experienced solely by lower or mid-income countries, and high-
income states also experience systemic problems.185 Dementia, in particular, does
not receive adequate attention.186 Further, conditions such as heart disease and stroke
can be missed or misdiagnosed, negatively impacting the effectiveness of the treat-
ment plan.187 The lack of access to quality healthcare results in higher rates of older
people who have limited function and thus reduced ability to undertake the ADLs,
thus increasing their need for support.188 Given that the healthcare and social services
systems are often ill-equipped to provide long term care in low to mid-income coun-
tries, the burden of this care therefore often falls to family members, mainly women,
which can in turn result in themhaving to limit their work to care for their older family
members.189 This then leads to the risk of increased financial insecurity (discussed
in Chap. 8).190

10.5 Aged Care Systems

Decline in functional ability, both physical andmental, can result in older people tran-
sitioning their living environment either to includemore in-home supports or tomove
to an environment offering increased supports, such as an aged care facility.191 Aged
care can therefore be loosely divided into two main categories, community-based
care and residential or institutional care. Residential or institutional care involves a
person receiving personal care, such as meals and cleaning services, and/or nursing
care in addition to accommodation. Community-based care has been defined as all
modes of care that do not necessitate the older person permanently living in an institu-
tional or residential care environment.192 It includes care provided for older people in
their own homes or short-term in community centres.193 Consequently, community-
based care can be used as a strategy to support ageing in place (discussed in Chap. 9)
because it can assist older people to remain in their own homes thus postponing or
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even eliminating the need for admission to an aged care facility.194 It is growing in
popularity and availability, with between one half to three quarters of older people
in need of long-term care receiving it in their homes.195 It also has the potential to
minimise the time spent in hospital.196 Even more significantly, community-based
care and ageing in place have the potential to improve the quality of life of an older
person because care is being provided in a familiar environment and established
supports can continue to be accessible.197

Residential aged care ismainly delivered in assisted-living and aged care facilities.
The human rights implications of residential aged care are numerous and intercon-
nected. Changing living environments can have a significant impact on an older
person’s sense of self and their autonomy as they may have a strong sense of connec-
tion, familiarity and therefore security with their current home and local commu-
nity.198 Losing connections with existing communities and support networks can
have significant negative impacts on older persons’ well-being, and many residents
of aged care facilities report feeling lonely and isolated.199 This can be particularly
damaging for older people from culturally and linguistically diverse backgrounds, as
the aged care setting can present structural as well as cultural and linguistic barriers to
their ongoing participation, with associated human rights consequences as discussed
in Chap. 4.200

The provision of residential care has traditionally been based on themedicalmodel
of service delivery and was therefore designed to be more akin to a hospital than a
home in both layout and provision of short and long-term care.201 The impersonal
feel of the care environment can be dehumanising for residents. When coupled with
a lack of workforce education about human rights obligations towards older people,
care facilities regularly fail to meet the physical, psychological and/or socialisation
needs of older persons.202

In fact, aged care facilities not only frequently fail to meet the needs of their resi-
dents, in certain circumstances the facilities are actually causing harm, as recently
demonstrated by the Australian Royal Commission, which has provided a contempo-
rary, comprehensive investigation into aged care in Australia.203 The Royal Commis-
sion highlightedmany issues in the delivery of aged carewhich, unfortunately, are not
unique to Australia. Despite particularities of Australia’s funding models, as well as
legal and regulatory landscape, the problems identified by theRoyal Commission are,
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at heart, the same dilemmas facing many jurisdictions: fundamental lack of respect
for dignity, autonomy, liberty and human rights; inadequate funding, regulation and
monitoring; and lack of access to justice. These could all be addressed by greater
adherence to a human rights-based approach. In this way Australia illustrates the
problems and recommendations for aged care more broadly.

In its interim report titled ‘Neglect’, the Royal Commission noted that the
Australian aged care system is comprised of ‘deficiencies’ and ‘outright failures’,
and that significant reforms and transformations are needed to address the broken
system.204 This includes rectifying the human rights abuses currently being perpe-
trated against older Australians. Moreover, the Royal Commission identified an
apathetic culture resulting in sub-standard care that is reinforced by a focus on
funding.205 It also pointed to a lack of curiosity generally in relation to exploring
the possibility of aged care as a restorative and positive care environment for older
Australians.206

In fact, the Royal Commission characterised the Australian system as ‘cruel and
discriminatory’ resulting in the neglect of older people in both home care and residen-
tial aged care facilities.207 The following ‘shameful’ quality and safety issues were
identified: insufficient wound prevention and management, sometimes resulting in
death; inadequate continence management, including the rationing of continence
pads which would leave older residents sitting in urine and/or faeces; appalling
nutrition and hydration with poor care for oral health; a high rate of abuse perpe-
trated by staff against residents with the use of physical and chemical (through the
use of over-prescribing medications)208 restraints common in order to render them
easier to manage (distinct from being necessary for their care); and fragmented and
unpredictable palliative care.209 Moreover, it was noted that the aged care sector in
Australia does not listen to the voices of older people. They are unable to partic-
ipate in bettering a system they are forced to endure—a system that is ‘woefully
inadequate’ and disdainful of their basic human rights.210

The utilisation of restrictive practices in particular was highlighted and described
as ‘inhumane, abusive and unjustified’ in the Australian system.211 Restrictive prac-
tices are defined as interventions of activities which may be pharmacological or
physical that restrict a person’s movement or decision-making ability. They, by
very definition, infringe upon a person’s human rights, most obviously rights to
liberty of the person and freedom of movement, and more generally are incom-
patible with basic respect for dignity, autonomy and liberty.212 Despite the use
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of restrains often resulting in serious psychological and physical harm, they are
commonly employed in aged care facilities throughout Australia.213 One aged care
facility, Earle Haven, acknowledged to the Royal Commission that 71% of residents
were given psychotropic medication and 50% of people were physically restrained
as recently as June 2019.214

The overuse of chemical restraints has been identified as being in particular
need of urgent action.215 While they are frequently justified as being necessary to
control ‘difficult’ behaviours and/or to prevent falls,216 medications should only
be given in circumstances where there is therapeutic merit—not as a form of
restraint.217 The types of drugs used include, for example, antipsychotic drugs, benzo-
diazepines, opioid analgesics and sedative-hypnotic drugs or sedatives.218 As seen in
theAustralian context, the use of these chemical ‘protective’ mechanisms can so very
easily go terribly wrong and their use is instead symptomatic of neglect in providing
adequate care to and engaging with older people.219 This is especially the case when
considering the psychological and physical harm (potentially even death) that can
result from restraints, coupled with the significant fact that they are actually of ques-
tionable efficacy in managing ‘challenging’ behaviours.220 Further difficulties arise
in managing the use of restraints because there is currently a lack of consensus as to
what constitutes ‘chemical restraint’ given that there are difficulties in determining
whether the prescribing physician’s aim is to treat a person’s symptoms or to modify
their behaviour.221

The use of physical and chemical restraints are just two examples of the human
rights abuses which can occur in aged care settings. The evidence before the Royal
Commission discussed above reveals multiple breaches of human rights, including
freedom from cruel and inhuman treatment, freedom of movement, rights to privacy
and an adequate standard of living, in addition to the right to health.222 These breaches
flow from pervasive failures to respect older individuals’ dignity, autonomy and
liberty, and a systemwhich frequently does not support participation of older persons
in decisions which affect them or respect their preferences.223

Interestingly, it has been suggested that the older personmay not be the only victim
because of the risk of burnout in carers as a result of onerous working conditions,
indicating they too may be vulnerable to human rights abuses.224 Understanding the
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situation of carers is important to understanding the causes of neglect and abuse
(discussed in Chap. 7), so as to develop suitable responses. However, this should not
be viewed as condoning or accepting sub-standard treatment or elder abuse, and a
human rights approach mandates that those who have the responsibility of caring for
vulnerable older people are supported and trained to perform this role consistently
with human rights obligations.

Given the potential for widespread human rights violations like those uncovered
in Australia, alternative residential care models have therefore been gaining attention
(discussed in more detail in Chap. 9). In Germany, Japan, the Netherlands, Sweden
and the United States of America, for example, the traditional medical model is being
replaced by healthcare design focusing on the delivery of smaller group homes and
the provision of constant care in a home-like environment.225 This model is more
representative of a person-centred, non-discriminatory approach in keeping with a
human rights model to healthcare and ageing.226 High income countries in particular
are examining the efficacy of these new care models, including the promotion of
ageing in place where possible, and engaging in healthcare system redesign as a
result.227 These new care models are promising with respect to improving the quality
of care provided to older people and thereby promoting their human rights, and are
an innovative way for governments to meet their associated obligations under human
rights law.228

A human rights-based approach to aged care would therefore foreground respect
for dignity, autonomyand liberty of each individual, and ensure that both regulation of
the sector and management of individual facilities are guided by principles of partic-
ipation and non-discrimination. Specific human rights, such as the rights to health,
privacy, freedom of movement and freedom from cruel and inhuman treatment,
provide essential standards for care. A human rights-based approach should also
guarantee that in any situation where an older person’s rights have been neglected or
abused, they have appropriate and timely access to justice. Furthermore, the objective
of progressive realisation articulated within the ICESCR should encourage govern-
ments to continue to strive for better quality of care and greater participation and
inclusion of older persons. The adoption of a person-centred approach would align
well with a human rights-based framework, promoting the development of integrated
long-term community-based and residential aged care facilities which would assist
in protecting the right to health and associated rights. This will necessarily involve a
transformation in thinking about how these systems operate, with the focus being on
the creation and implementation of a system wherein functional ability and intrinsic
capacity are promoted in order to respect an individual’s dignity, autonomy and right
to participate.229
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10.6 Barriers to Care

In addition to the systemic issues faced by older people in realising their right to
health, barriers can also exist to accessing affordable, appropriate and quality health
and aged care, with a significant number of older persons lacking access to care
worldwide.230 In a survey undertaken in 2010, for example, 63% (out of 1265 respon-
dents aged sixty years and over from across thirty-two countries throughout Africa,
Asia, Europe and the Caribbean) said that it was difficult to access healthcare when
needed.231 Interestingly, however, there also appears to be a disconnect between
the need for healthcare services and utilisation of those services.232 This occurs not
only in low to middle income countries but also in disadvantaged subgroups in high
income countries.233 Health and aged care utilisation appears to increase as people
age in high income countries with the trend reducing in middle income countries and
disappearing in low income countries.234 The patterns of care utilisation are important
when considering the barriers that exist to accessing affordable and quality services.
There are, thus, two main questions in relation to the provision of health and aged
care services. The first is accessibility, including affordability. Provided that health
and aged care is even accessible, the second question then relates to the quality of
care available.

10.6.1 Accessibility of Care

Considering the first question, that of accessibility, chief amongst the barriers
preventing access to adequate and quality health and aged care systems is afford-
ability.235 There is a symbiotic relationship between good health and financial secu-
rity (discussed in Chap. 8) with financial security as people age being reliant, in part,
on good health, that is, not experiencing any significant illnesses requiring extensive,
and expensive, medical interventions.236 Conversely, good health is also dependent
on having the financial resources, both income and wealth security, to afford quality
health and aged care services. However, as discussed in Chap. 8, individuals often
lack both the income and wealth security necessary to be able to pay for health and
aged care, especially long-term care. Moreover, families are becoming increasingly
unable to offer support to older relatives.237 The provision of long-term care is partic-
ularly significant because it can vary in scope and intensity, while care environments
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can range from the older person’s home to hospitals, assisted living facilities, aged
care and other health facilities.238

Absent government funded or subsidised health and aged care systems, the out-
of-pocket costs for formal care can be tremendous and, in worst case scenarios,
ruinous.239 In Europe, for example, the out-of-pocket expenses for healthcare total
on average approximately 9.6% of an older person’s income.240 In 2014 just under
5% of people aged sixty-five years and over had difficulty accessing healthcare
because of cost in France, Sweden and Norway.241 This figure rose to 5% in the
United Kingdom, and between 5 and 10% in the Netherlands, Switzerland, Germany
and Australia.242 The figure in New Zealand during the same period was 10%, and
just under 20% in the United States of America.243 Equitable access to state-funded
services therefore serves as a safeguard against the risk of poverty, a risk that can
significantly increase in the event of substantial out of pocket healthcare costs.244

Some states, however, compel older persons to use their savings and assets (that is,
their wealth security) before they can access health and aged care that is government
funded or subsidised.245 This obviously has the effect of potentially exhausting the
wealth security of an older person, again increasing the risk of poverty (and the other
attendant threats to human rights). Older people are thus often placed in a position of
having to choose between their health and aged care needs and other fundamentals
necessary to survive, for instance safe housing and food, which can create further
health issues when the inability to access nutritional food leads to, in extreme cases,
malnutrition.246 That is, older people are being forced to rank the importance of
their internationally recognised basic human rights and then choose between them.
In such situations, older people tend to forego any preventative healthcare believed
to be ‘unnecessary’, and sometimes even ‘necessary’ treatment and/or medications,
in order to afford, for example, housing—which can often be seen, understandably,
as a more pressing concern.247

Consequently, if an individual lacks the income and/or wealth security necessary
to fund health and aged care costs, and there is an absence of publicly available
state funded health and aged care schemes, this can jeopardise the rights of older
persons, particularly to long-term healthcare, and results in the lack of access to,
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sometimes life-saving, health interventions.248 In addition to the international obli-
gation on governments to protect the right to health, this further emphasises the need
for governments to protect the right the social security to facilitate (at a minimum)
the income security necessary for older people to be able to access vital health and
aged care services.249

As discussed above, location is another significant issue affecting accessibility of
quality health and aged care services.250 Rural, regional and remote areas experience
significant shortages of skilled health professionals as well as a limited availability
of services which can negatively affect an older person’s ability to be able to access
health and aged care.251 This is particularly the case when considering issues in
relation to limited mobility that can restrict an older person’s movement as well as
the often limited transportation infrastructure in rural, regional and remote areas.252

This last issue is especially significant in countries where large distances may need to
be covered in order to be able to access specialist healthcare, such as in Australia.253

This also forces the older person from their home, a familiar environment, into an
unfamiliar and often intimidating situation lacking their usual support systems in
order to seek medical assistance, when they are already experiencing poor health—a
situation which can result in fear and anxiety and which can, in turn, adversely affect
health outcomes.254

Barriers can also exist when accessing health and aged care because of cultural or
ethnic background, discrimination and ageism, gender, socio-economic status and
education level.255 A distinction was noted, for example, between education levels
of older people attending upon medical specialists and dentists in a study across
twelve European countries.256 Older people in lower socio-economic groups in the
United Kingdom also experience hurdles in accessing healthcare services such as
vaccinations, eye and dental exams, and heart surgery.257 In fact, it is often the most
vulnerable who confront the greatest challenges in accessing health and aged care
services.258

Older women in particular experience disadvantages in accessing healthcare,
including long-termcare,which is significant given that they live longer and are there-
fore at a higher risk of experiencing chronic conditions.259 Mammography screening
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is another service that older women in lower-socio economic groups are often disad-
vantaged in accessing. This demonstrates not only the cumulative and intersectional
nature that these barriers can have, but also the need for widely available services
that are culturally appropriate and gender sensitive.260

10.6.2 Quality of Care

Presuming then that care can be accessed, the second question in relation to quality
arises. Whether care can be considered ‘quality’ care depends not only on the nature
of the care but also the system(s) in which it is provided. To ensure streamlined and
effective care that is responsive to patients’ needs, as well as their will and prefer-
ences, health and aged care services need to be integrated, with effective regulatory
standards.261 Above all, the nature of the care must meet the health needs of the
individual and not cause them harm. While this seems an obvious statement, the
Australian Royal Commission found that, in fact, the prevalence of abuse of older
people within aged care systems, for example, is alarmingly common.262 Various
factors contribute to this lack of quality care, which will now be discussed.

The current anachronistic health and aged care delivery paradigm reinforces
the flawed idea of older people as passive recipients of care wherein the focus
is on service providers rather than the needs and preferences of the older person
as required in a human rights model.263 The provision of quality care can also be
hindered by health and aged care professionals who have limited understanding of
the distinct health issues facing older people which can, in turn, be compounded by
age-inappropriate systems.264 As mentioned, this can be a particular issue in rural,
regional and remote areas, particularly in developing countries, given the shortage
of skilled health professionals.265

Workforce issues are one of the most pressing challenges facing the health, and
especially the aged care, systems globally.266 Older people receive care from a wide
range of diverse workers with varying skill and knowledge levels, and who are in
receipt of varying levels of remuneration.267 At one end of the range are informal,
untrained and unpaid caregivers who may receive little to no outside assistance,
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who are often family members and friends, while highly trained health professionals
reside at the opposite end.268 The majority of family caregivers are women which, as
discussed inChap. 8, can result in themhaving time away from theworkforce and thus
potentially endangering their own financial security as they age (particularly through
limited or no contributions to pension schemes when not in paid employment).269

Significantly, however, especially when coupled with the expected decline in
informal familial-based carer availability, the rates of ageing mean that there will
be a substantially increased demand for paid carers (estimated to at least double by
2050).270 As discussed though, there are a substantial number of paid carers who
lack adequate training to care for older people, particularly when considering the
chronic nature of some conditions, and thus are not prepared for these roles which
can see them caring for some of the most vulnerable members of society.271 A lack
of understanding about human rights principles and the associated obligations borne
by all levels of care staff can be problematic.272 Remuneration levels, the low status
of being a care-giver and/or poor employment conditions (perceived or otherwise)
can all combine to make the recruitment of appropriate people difficult.273 In fact,
working conditions may not meet human rights standards either with respect to,
for instance, labour rights and occupational health and safety, even when these are
legislatively mandated.274 A system of elder laws and policies which was truly based
on a human rights framework would ensure that the rights of aged-care workers,
residents and even families would be fully guaranteed.

Another concern is that of the fiscal sustainability of the current models. This is
especially important given that the common focus on acute disease management
rather than chronic conditions can lead to unnecessary clinical interventions, as
discussed above. Health and aged care funding is generally divided between public
systems (government funded), private systems (requiring contributions from indi-
viduals) or a combination of the two.275 Government spending on long-term care
across OECD member states increased on average by 4.8% annually between 2005
and 2011, with the rate of expenditure estimated to at least double in European Union
member states by 2060.276 Nevertheless, the specifics of the nature of expenditure
vary wildly between countries because of variations in the approach of governments
to aged and long-termcare services, such aswhether there is ameans test for accessing
government assistance and the extent to which out-of-pocket expenses occur.277

In Europe, for instance, the out-of-pocket payments for older people comprise, on
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274International Labour Organization (2017), 101.
275For more on this, see: World Health Organization (2015), 131–3.
276Ibid., 131.
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average, 9.6% of their household income and can be as high as 25%. Again, the
importance of income and wealth security is evident. The most vulnerable, such
as the poor, women and those in the ‘old, old’ cohort are the most at risk from
these costs.278 Significantly, however, informal care is generally excluded from all
estimates.279 It should be noted though, that age is not necessarily determinative
of increased healthcare costs with expenditure believed to peak around the age of
seventy and then decline in higher income countries. In fact, time to death may be
a more useful determinant of healthcare services expenditure than age.280 Further-
more, increased healthcare expenditure is believed to be more closely aligned to
factors such as technological advancements and changes in clinical practice than to
population ageing.281 Thus, the idea of the aged population as an economic drain
jeopardising the fiscal sustainability of healthcare systems is not necessarily accurate.

In addition to acting as a barrier to accessing care, discrimination and the negative
stigma or stereotypes attached to ageing can also serve as a barrier to receiving quality
care. Health and aged care professionals can bring ageist attitudes and practices to
their care for older people, for instance, believing that all older people are frail,
‘senile’, or that caring for older people is easy.282 Consider, for example, dementia.
Ageist assumptions and practices are believed to be a significant factor in the discrep-
ancy between prevalence estimates for Alzheimer’s disease (a type of dementia)
and the diagnosis rates for this condition, where actual prevalence rates are lower
than commonly assumed.283 This is particularly significant in light of the impact
an incorrect diagnosis of a dementing illness can have upon the perception of a
person’s capacity (discussed in Chap. 6). Depression is another condition which can
significantly affect older persons, including their capacity to make legally recognised
decisions, and yet is often misdiagnosed or completely overlooked because of the
ageist belief that depressive symptoms are ‘normal’ in the ageing process.284 Such
misdiagnosis has clear implications for the delivery of quality care.

Furthermore, age discrimination and the ageist attitudes prevalent amongst some
health and aged care workers can result in care rationing wherein care is limited or
withheld solely on the basis of the age of the patient, irrespective of the expected
health outcomes of the treatment.285 A 2009 survey of two hundred members of the
BritishGeriatrics Society, for instance, demonstrated that 72%ofmembers believed it

278Ibid.
279Ibid.
280United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 5.
281Ibid.
282World Health Organization (2015), 130–1.
283Alzheimer’s Disease International (2012), cited in United Nations Secretary-General (2013);
United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 2.
284United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 2.
285Ibid.
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would be less likely that older people would be referred for surgery or chemotherapy,
while 66%of respondents indicated that they felt that the symptomsexhibitedbyolder
peoplewere less likely to be investigated.286 The prevalence of negative attitudesmay
also result in society reinforcing the view to an older person that because they are
‘older’ then resources and the time of health professionals should not be ‘wasted’ on
themwhen there are other people more ‘deserving’ of care (discussed in Chap. 5).287

Finally, the lack of available data in relation to the health status and outcomes of
older persons not only serves as a barrier to accessing quality care, it also has reper-
cussions for monitoring and evaluating health outcomes and developments, as well
as developing and implementing targeted systemic improvements.288 Significantly,
research gaps are reinforced by common health indicators which often exclude older
people. This can be seen, for instance, in the frequency rates forHIV that are collected
for people aged fromfifteen to forty-nine years inclusive.289 Drug and treatment trials
also generally exclude older people or, if they are included, it is generally only on
a limited basis.290 For instance, although older people comprise over 60% of cancer
patients in the United States of America, they only account for 25% of participants
in relevant clinical treatment trials.291

Thus, there are significant difficulties in not only accessing health and aged care,
but also in ensuring the quality of that care which may result in inequities in health
outcomes. Under international human rights law, states are obliged to work towards
progressive realisation of economic, social and cultural rights, including the right to
health.292 This recognises that states’ actions will be inevitably curtailed by available
resources, but the expectation is that they will continue to make improvements in
the provision of health and aged care services, without discrimination, and ‘move as
expeditiously and effectively as possible towards the full realization of article 12’.293

States must therefore seek to address demographic changes and attendant health and
aged care demands in a way which avoids retrogressive measures and makes the
best use of the state’s available resources. Ensuring accessibility of quality care is an
essential component of a human rights-based approach to health and aged care.

286See BBC News (2009), cited in United Nations Secretary-General (2012); United Nations
Department of Economic and Social Affairs Programme on Ageing (2018), 2.
287United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 2.
288Ibid.; Beard et al. (2016), 165.
289United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 2;
United Nations Secretary-General (2015).
290United Nations Department of Economic and Social Affairs Programme on Ageing (2018), 2.
291Ibid., 2–3; Weaver Williams (2009).
292See ICESCR, art 2 for the general obligations of states.
293Committee on Economic, Social and Cultural Rights (2000), para 31.
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10.7 Palliative Care and End of Life

Despite medical and technological advances, one ultimate outcome remains
inevitable, that of death. This highlights the issues of palliative care at the end of
life and the ability to be free from pain at that time.294 A detailed discussion about
the ethics and regulation of palliative care, freedom from pain and euthanasia295

is outside the scope of the discussion here. It is, however, necessary to raise two
issues which are pertinent to a human rights-based approach. The first is in relation
to freedom from pain as people age. The second is the importance of advance care
planning, which is part of estate or future planning (discussed in Chap. 8).

The Committee on Economic, Social and Cultural Rights has noted that, partic-
ularly with respect to older persons, the right to health must involve ‘attention and
care for chronically and terminally ill persons, sparing them avoidable pain and
enabling them to die with dignity.’296 While human rights law provides the right to
life in article 6 of the ICCPR, the core human rights values of respect for dignity and
autonomy when applied in conjunction with the right to health indicate that, in cases
where a person is experiencing unavoidable pain, they are entitled to the option of
choosing to die. Rather than being contrary to the right to life, this is in fact consistent
with fundamental human rights principles and, indeed, can be thought of as part of
a nuanced understanding of the right to life which recognises that this is not just a
right to any kind of life, but to a life lived in dignity. Requiring a person to live with
unavoidable, untreatable pain could in fact be viewed as a violation of their right to be
free from cruel, inhuman or degrading treatment.297 A human rights-based approach
therefore supports palliative care and euthanasia, and access to these is consistent
with states’ obligations under the right to health.298

Notwithstanding the clear framing of adequate pain relief as a human rights issue,
and the importance of palliative care as part of the continuumof healthcare, the acces-
sibility of pain-relieving medications is limited in many countries.299 This is because
they are deemed to be controlled substances, and progress to strengthen access to
such medications where they are needed has been slow.300 Uganda, for example, was
one of the first African countries to facilitate the availability of medications to relieve
pain, including liquid morphine, in an attempt to strengthen the overall health system

294Brennan et al. (2019).
295This is incredibly topical inAustralia, for example, withVictorian legislation legalising voluntary
assisted suicide commencing in that state in 2019. Queensland and Western Australia are currently
debating introducing legislation as well. On the history of voluntary assisted suicide and physician
assisted suicide in Australia see, for example: McGee et al. (2018); Willmott et al. (2016); White
et al. (2019a, b).
296Committee on Economic, Social and Cultural Rights (2000), para 25.
297Nowak (2009), para 72; Mendez (2013), para 56.
298Committee on Economic, Social and Cultural Rights (2000), para 25. For more on the termi-
nology adopted in this context see, for example: McGee et al. (2018), 1371–2 and Willmott et al.
(2016), 6–7.
299Baer (2016), 209.
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aswell as palliative care in particular.301 Even in higher income countries,where there
is a better acceptance of pain-relieving medications, these may not be accessible or
may be highly restricted.302 There is therefore a global need to better understand the
access to pain-relieving medication as fundamental to a person’s dignity.

One practical way to facilitate a human rights-based approach to palliative care
and end of life is to support advance care directives as a way for older persons to
participate in decision-making in anticipation of a loss of capacity tomake health and
personal decisions themselves. As discussed, they generally form part of the estate
planning process and play an important role in planning for the future, including by
indicating the individual’s wishes about how they wish to be cared for in the event
that they lose capacity. It is not the intention here, however, to discuss the intricacies
involved in the legality and/or implementation of advance care directives other than to
note their role in facilitating a human rights-based approach to healthcare, particularly
towards the end of life.303 Advance care directives can remove the risk that a person
will continue to live in pain, or an otherwise undignified life, when they would have
chosen otherwise but for the lack of capacity to express such a choice.

10.8 Conclusion

To best protect the rights of older people it is necessary to recognise and understand
that ageing is not an inevitable downward spiral resulting in the complete loss of
physical and mental function and capacity.304 In fact, to assume this is to perpetuate
unhelpful and damaging ageist attitudes. Nor is it possible to assume that ageing
looks the same for each older person. As the factors relevant to the ageing process
discussed above demonstrate, ageing is not the same for everyone and does not occur
in a linear or homogenous fashion.305 Instead, it is important to appreciate that ageing
offers opportunities for change and growth—some ofwhich have not previously been
realised given the unprecedented global trends in ageing and the advances in assistive
technologies.

The question therefore arises as to what can be done in relation to protecting the
right to health given the unique challenges facing older people. International obliga-
tions are helpful in establishing core minimum standards which are complemented
by supervision and enforcement mechanisms under human rights treaties. The effec-
tiveness and enforceability of international human rights standards depend a great
deal on domestic implementation, however. As can be seen from the above discus-
sion in relation to the aged care system in Australia, the existence of international

301Ibid.; Human Rights Watch (2011).
302Royal Commission into Aged Care Quality and Safety (2019), 117.
303There is a wealth of literature on advance health directives, see, for example: Detering et al.
(2019); White et al. (2019a, b); Willmott et al. (2010).
304World Health Organization (2018).
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obligations through ratification of treaties does not always give full effect to human
rights principles and responsibilities. This is particularly problematic where the state
is either prioritising protection of the individual or fiscal concerns over individual
dignity and autonomy, or attempting to achieve a balance between these concepts
but failing. Detailed implementing legislation and policies are required to ensure
a meaningful shift away from paternalistic, medicalised models of care towards a
human rights-based approach which advances dignity, autonomy and liberty.

In order to ensure compliance with a human rights-based approach it is therefore
necessary to: make affordable and quality health and aged care services available;
ensure accessible, affordable and quality healthcare and aged care design that is
inclusive of age; and improve the collection, analysis and usage of research as well
as prevalence data about all facets of health and ageing; ensure that health and aged
care organisations as a whole understand the obligations arising from a human rights-
based approach and what these obligations mean in practice; incorporate the human
rights-based approach into the organisation’s strategic objectives; review policies and
procedures to ensure compliance with legislative requirements but also human rights
principles including addressing age-based discrimination and ageist practices in the
accessibility and delivery of health and aged care services; develop and implement
actionplanswith various responsibilities clearly defined;monitor progress and imple-
ment improvements accordingly; and facilitate effective communication, not only to
staff about the human rights of older persons but also to the older person themselves,
as well as to their family and support networks, so they can understand their rights
and access justice where necessary.306 A key theme emerging is therefore the need
for (better) workforce and community education, training and, importantly, accred-
itation in relation to improving the understanding of all involved with the delivery
of health and aged care about human rights principles, the obligations arising from
them and how they translate into best practice.307 Information programs can also be
useful in increasing awareness and understanding around accessing health and aged
care services, and what systems may be in place to facilitate this in order to protect
the right to health. However, this all costs money—not only to develop these infor-
mation, education and training programs but to also ensure that the quality health
and aged care systems exist.

Multiple sectors, most notably governments and policy-makers, must therefore
act. Policy responses have a significant role to play, particularly with respect to
addressing the link between abuses of an older person’s right to health and the right to
social security.308 Policies can promote the development of more effective education
programs which can, in turn, help influence health determinants more broadly given
that how people age is influenced by many factors including their physical environ-
ment as well as social and financial considerations.309 Thus far, policy development
has been haphazard with cost containment being the focus over acknowledging the

306Beard et al. (2016), 165; European Network of National Human Rights Institutions (2017), 18.
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investment needed to fulfil the right to health for older people. Furthermore, policy
tends to be divergent in approach with older people being represented as either frail
and dependent and therefore in need of support, or as a cohort who have the (finan-
cial) ability to contribute to society, for instance, the ‘baby boomer’ generation.310

This is not to deny either classification but rather, especially when recognising the
individual nature of ageing, to recognise that these depictions are two opposite ends
of a ‘continuum of diversity’ for older people.311 Correcting policies so they better
address the individualised nature of ageing will require the evidence-based devel-
opment of an integrated and person-centred approach prioritising the function of
older people over disease-focused services that are reactive in nature.312 Moreover, a
coordinated response is necessary to create and maintain age-friendly environments
including, housing, employment, financial security, transport, and social protection,
in addition to integrated person-centred health, long term and aged care.313

Underpinning this, however, is the need to accept that a global public health
response is both essential and urgent.314 Such a response will necessarily be a trans-
formative alignment implementing systemic change to adequately meet the needs
of older persons worldwide, including emphasising continued function, both phys-
ical and mental, throughout the life course.315 This will require a shift away from a
disease specific focus to one emphasising functional ability and intrinsic capacity,
and how to maintain an optimum trajectory to promote health in ageing.316 Systems
must therefore meet the needs of older people which are often complex and chronic,
traversing all aspects of physical and mental functioning.317 They must also be able
to meet long-term care needs recognising two key factors: first, that even where older
people experience a significant loss of functioning they are still entitled to respect
and to live a dignified life; and second, that as capacity is not static, steps may be
able to be taken to support autonomous decision-making processes.318

This will, in turn, require attention to not only the role of the individual in
ageing but also building supportive and enabling environments, both social and phys-
ical.319 The role of the family is therefore significant and informal caregivers must
be supported.320 In order to protect the right to health and associated rights, it is
fundamental that the voices of older people are represented in any policy and system
design, implementation, review and/or change. The only way to adequately fulfil the
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human rights of older people is to first understand how they are being violated—
an investigation that must include older people themselves.321 It is only then that
governments and policy-makers will truly be able to implement measures to effect
real change with a view to protecting the rights of older people—measures which
must acknowledge the interrelated nature of human rights.
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Chapter 11
Conclusion

Several key themes have emerged through the analysis presented in this book and
these are summarised in this concluding chapter. In doing so, this chapter highlights
the key contributions the book has made to the literature on elder law, principally by
exploring the content and value of a human rights framework which can be used to
improve law and access to justice in a number of interrelated fields. Recommenda-
tions are also presented, drawing together suggestions which have been discussed in
more detail in previous chapters, and highlighting areas for future research and anal-
ysis. This chapter concludes with the overarching claim, introduced throughout the
preceding chapters, that a human rights-based approach to elder law in fact demands
a commitment to human rights across the whole life course. Stronger protections
of human rights for people of all ages guard against poverty, marginalisation, ill-
health and isolation—all factors which contribute to violations of rights and denial
of justice in older age. A genuine conviction in support of human rights can also
help to realise the crucial paradigm shift which is required in our treatment of older
persons, away from positioning them as dependent recipients of care and a burden
on economies, towards recognition as active rights-holders entitled to respect for
dignity and autonomy.

11.1 Introduction

Ageing populations are recognised the world over as giving rise to major social
and economic challenges that have never before been seen. There is a risk that, in
attempting to respond to the challenges associated with these shifting demographics,
governments will prioritise economic rationalities over the human rights of older
persons. Neo-liberal ideals of productivity, consumerism and privatisation feed into
ageist assumptions about the capabilities and value of older persons, with potentially
serious and deleterious impacts for their human rights.
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This book has argued that a paradigm shift is needed in the way that society
thinks about and approaches ageing. There is a need to move away from the ageist
attitudes which position older persons as incapable, dependent, vulnerable and a
burden on the economy, towards an idea of older persons as valuable members of
the community, entitled to choose for themselves how they wish to live their lives
while being supported to live out those choices. This would be a transition away from
medical and charity-based models which have shaped law and policy in the past, and
instead position older persons as active holders of rights recognised as enforceable
legal entitlements. Given the fundamental connection between human rights and the
core values of dignity, autonomy, liberty and equality, we have argued throughout
this book that a human rights-based approach is a promising way of achieving this
necessary paradigm shift.

The law is the medium through which many human rights threats are embodied
for older persons, while simultaneously offering ameans for reducing and remedying
those threats and realising a more human rights-supportive way of operating. This
book has defined ‘elder law’ as a broad range of domains of law and policy which
shape the realities of older people’s lives, frequently in interconnected and complex
ways. The fields of financial security, accommodation, and health and aged care
canvassed in this book represent key legal areas which older persons are likely to
encounter. Issues of ageism, capacity and elder abuse intersect with the law in ways
which have particular impacts on the lives of older people. We have analysed these to
show the potential human rights risks and offered suggestions for how human rights
could be better incorporated into these contexts.

By way of conclusion, this chapter draws together a selection of the key
themes which emerged from the novel analysis undertaken throughout the book
and summarises the main recommendations that we see as providing a pathway for
legal and policy reform into the future. To this end, it also identifies areas where
further research is required. We recognise, however, that meaningfully altering the
ageist assumptions and practices pervasive in the current policy approaches to ageing
will require detailed and considered input from a variety of stakeholders, including
not only legal actors but also, for example, governments, policy-makers, insurers,
advocacy groups, financial bodies and community organisations. Principal amongst
the voices who should be heard are older people themselves—participation is key to
ensure respect for their rights, will and preferences. The following suggestions are
thereforemadewith a view to contributing to the dialogue onwhat is a fundamentally
important measure of our society as a whole—how we treat older people.

11.2 Key Themes and Contributions

The preceding chapters have examined a wide range of legal areas and cross-cutting
issues, demonstrating the varied and complex ways in which the law can impact
on the human rights of older people. This analysis has uncovered a number of key
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themes, the discussion of which we hope will make a meaningful contribution to
the dialogue on a human rights-based approach to elder law. These are summarised
below.

11.2.1 A Human Rights Framework

The central argument of this book, that a human rights-based approach can achieve
a necessary paradigm shift in the way we contemplate, design and implement ‘elder
law’, is advanced through a comprehensive and interconnected human rights frame-
work. Drawing on rights that are guaranteed within international and regional human
rights law, principallywithin the International Covenant onCivil and Political Rights
(ICCPR)1 and the International Covenant on Economic, Social and Cultural Rights
(ICESCR)2 (outlined in Chap. 2), the book articulates a novel, multifaceted frame-
work (set out in Chap. 3)which has been used to analyse the specific areas of capacity,
elder abuse, financial security, accommodation, as well as health and aged care, as
common areas of law that older people frequently interact with. The framework is
also informed by human rights theory and scholarship, as well as the work of various
intergovernmental and non-government agencies seeking to advance the rights of
older persons.

The framework is structured as three interrelated layers (see Fig. 11.1), begin-
ning with the core values which underpin all human rights law: respect for dignity,
autonomy, liberty and equality. They provide a fundamental set of criteria against
which to test the components of any set of ‘elder laws’. Any law which does not
respect the dignity, autonomy, liberty and equality of older persons could not be
said to be consistent with human rights. Given the prevalence of elder abuse, age-
based discrimination and other affronts to dignity reported the world over, these
core values provide an indispensable framework for improving elder law through
fostering respect for the rights of older persons.

Building on the core values, the framework then incorporates the specific rights
found within human rights law, as well as the corresponding duties which support
them.Older people are entitled to the full range of human rights on an equal basiswith
all other people, and these rights are understood as being interdependent and indivis-
ible. There are select rights which are more directly related to areas of elder law, such
as rights to social security, health, an adequate standard of living, housing, freedom
from cruel or inhuman treatment, privacy, freedom of movement, and equality before
the law. Accompanying these rights are three levels of obligation under human rights
law: the duties to respect, protect and fulfil human rights. By understanding this
tripartite system as it applies to specific rights, it is possible to flesh out what a
human rights-based approach ought to mean for particular areas of elder law.

1International Covenant on Civil and Political Rights (1996) (‘ICCPR’).
2International Covenant on Economic, Social and Cultural Rights (1966) (‘ICESCR’).
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Fig. 11.1 Human rights framework

The third level of the framework sets out a number of principles which can help
to operationalise the values, rights and duties and provide more practical guidance
for reform of elder law. These principles include participation, non-discrimination,
respect for will and preferences and access to justice. Taken together, the values,
rights and principles of the human rights framework have enabled a detailed and
deep analysis of select areas of elder law and cross-cutting issues. The framework
can be used as the basis for analysis of other issues, or to help develop new laws and
policies which are oriented towards the promotion and protection of human rights.

11.2.2 Importance of Participation

One of the framework principles set out in Chap. 3 is participation, and it arises
as a key theme throughout the discussion in the book. Participation has substantive
and procedural dimensions as part of a human rights-based approach to elder law.
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As explained in Chap. 4, older people are entitled to participate in the civil, polit-
ical, economic, social and cultural lives of their communities.3 Social inclusion has
multiple benefits for the well-being of older people and the enjoyment of their other
rights, while exclusion and marginalisation can lead to various negative impacts, and
can even operate as risk factors for abuse as well as significant health issues such as
dementia and depression.4 A human rights-based approach to elder law is therefore
one which supports older people to participate in their communities in the ways in
which they choose.

At the same time, participation is an important means of ensuring that elder
law meaningfully addresses human rights issues. By authentically including older
people in the design and development of policies we can help to ensure that their lived
experiences are given due regard—which is useful in improving the quality of those
policies and an important way of respecting older people’s opinions, knowledge and,
ultimately, their dignity. This extends to enhancing access to justice for older people
when their rights are threatened or violated through improving understanding of their
experiences of legal systems, including interactions with legal actors. Participation
ought therefore to be a principle which guides all work in the elder law space.

11.2.3 Ageism

One of the challenges which cuts across all areas of elder law and creates barriers for
the enjoyment of human rights is ageism. As discussed in Chap. 5, ageism comprises
the various assumptions and stereotypes (usually negative) that are made about older
people, for instance that older people are frail, incapable, dependent, and an economic
burden. It is a socially-constructed phenomenon—we participate in ageist practices
and learn ageist attitudes from society, including through portrayals of older people in
themedia and popular culture, and it is so ingrained that even older people themselves
can come to internalise negative opinions about ageing and being ‘old’.

These assumptions have come to influence policy and can be observed in various
sectors with which older people must interact. For instance, age discrimination has
long been reported across the spectrum of employment, from job advertisements
and recruitment, through training and promotion, and ultimately to the cessation of
employment through retirement or redundancy. Ageist ideas can also be seen in the
design of accommodation options for older people, with assumptions being made
about the sort of housing that older people prefer or what would be beneficial for
‘them’. Ageism can also be detected in the healthcare sector, with studies showing
that healthcare professionals adopt ageist language and tone in their communication
with older people, and that certain treatments and diagnostic processes can be made
unavailable to people over a certain age.5 At its worst, ageism can lead to incorrect

3ICCPR, art 27; ICESCR, art 15.
4Barbosa Neves et al. (2019).
5See, for example: Wyman et al. (2018); Adelman et al. (2000).
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determinations of incapacity, elder abuse and/or exploitation, because it undermines
respect for dignity and equal treatment, and allows the ‘othering’ of older people.

Ageism is so widespread and ingrained that it has emerged as a prevalent issue in
all the areas of law that are considered in this book. This also means that, in order
to address ageism, legal changes will need to be accompanied by socio-cultural and
attitudinal shifts. Recommendations for achieving this will be discussed below.

11.2.4 Balancing Rights and the Dignity of Risk

A perennial problem in implementing human rights is how to balance competing
rights when they come into conflict, and these challenges have emerged throughout
this book. In the context of elder law, they are most obvious when the level of
support which an older person requires to safely undertake the range of activities
of daily life makes some limitation of their rights inevitable. For example, an older
person with a diagnosis of advanced dementia may require ongoing supervision or
even restrictions on movement in order to ensure they are safe and do not present
a danger to themselves or to other people. At the less extreme end of the spectrum,
an older person living alone may have monitoring or security devices installed to
ensure they can access help if required, but these may entail some interferences
with privacy. These issues can become particularly problematic if an older person’s
family, friends, doctor, allied health professional or other carer feel that a particular
intervention is in their best interests, but the older individual themselves is opposed
to it on the basis that it interferes with their liberty, autonomy, dignity, or other rights.
The challenge of resolving these issues may be exacerbated further when there are
questions about the individual’s decision-making capacity, their ability to consent
and/or the existence of any undue influence.

Human rights law and theory provide some guidance here. In general terms, limi-
tations on an individual’s rights should only be permitted where it is necessary to
protect the rights of others, or is in the interests of public safety or another legitimate
aim.6 Generally, protecting an individual’s own safety would not be sufficient justi-
fication, though frequently this occurs in the context of legitimate public interests.
Even where a legitimate purpose exists, the limitations on rights should be necessary
and proportionate to that objective. In the context of elder law, the individual’s pref-
erences ought to carry great weight, even where they present some risk to their own
health and safety or seem arbitrary or capricious to others. This is embodied in the
concept of the ‘dignity of risk’, which recognises that there is value in supporting
an individual’s choices, even where others might view those choices as irrational

6See, for example: ICCPR, art 12(3), which states that the freedom of movement guaranteed in
article 12 ‘shall not be subject to any restrictions except those which are provided by law, are
necessary to protect national security, public order (ordre public), public health or morals or the
rights and freedoms of others, and are consistent with the other rights recognized in the present
Covenant’.
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or even dangerous.7 This extends not just to material issues of housing, health and
aged care, but also to, for example, financial and legal issues, including decisions
regarding estate planning.

Taken together, these ideas can help to shape elder law to ensure that an indi-
vidual’s preferences are given the greatest possible respect, that older people are
given meaningful opportunities to be consulted and have their opinions heard, and
that their rights ought only to be infringed upon when absolutely necessary. The
concept of the dignity of risk ought to be recognised and facilitated within relevant
laws and policies, as will be recommended below.

11.2.5 Capacity

A common challenge in ensuring that older people are heard and that their wishes are
respected arises where an older person has impaired or lost capacity. The question
of when a person ought to be viewed as lacking capacity such that their decisions are
not legally recognised is extremely complex, as explained in Chap. 6. That chapter
outlined the different factors which affect the assessment of capacity, and the ways
in which an incorrect assessment can affect an individual’s human rights. Capacity
is therefore another cross-cutting issue which potentially impacts on a range of elder
law topics—any area where an individual may be required to make legally binding
decisions (for example, financial matters or in relation to housing, health or aged
care) raises the potential for questions of legal capacity to arise.

A key consideration in determining a human rights-based approach to capacity
is the notion of substitute decision-making. In most cases where an individual has
impaired capacity itwill be preferable to implement some formof supported decision-
making, if possible. This will enable their own preferences to be given effect to
the greatest extent practicable, and thereby minimise the risk of their rights being
violated. However, it is inevitable that some older people will lose the capacity
necessary to make a decision. In such cases, the question arises: what is the most
human rights-compatible approach?

It could be argued that substituting one person’s preferences and decisions for
another’s is incompatible with human rights, particularly with the core values of
respect for autonomy and dignity. Yet, in cases where the individual has lost capacity,
the use of supported decision-making may create other risks, for instance exploita-
tion, neglect or abuse because, if capacity has been lost, then a ‘supported’ decision
is not possible and thus any decision made will actually be a form of substituted
decision-making. This is not to deny the issues that exist with substitute decision-
making, most notably the risk of abuse. Rather, it is important to recognise that there
are situations in which a person will lose capacity (distinct from impaired or dimin-
ished capacity) and thus not be able to be supported in making a decision. As will
be recommended below, a system which allows for substitute decision-making will

7Nay (2002); Morgan (2004); Ibrahim and Davis (2013); Mitchell (1994).
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then be the most appropriate, provided that it is accompanied by strong human rights
guidelines and standards to ensure that decisions are made in the best interests of the
principal, and accompanied by appropriate causes of action or other avenues through
which to seek remedial relief and achieve justice in the event of a breach.

11.2.6 Access to Justice

In order to deliver meaningful protection of human rights across the various fields
of elder law, it is necessary to recognise human rights and to enact legal reforms
which are genuinely informed by human rights principles as well as seeking to
implement these in practice. However, these steps on their own are insufficient if
barriers remain for older individuals to access justice. The analysis in preceding
chapters has identified various formal and substantive barriers to justice which can
prevent older people from accessing legal remedies or other suitable relief, even
where legal processes exist which are designed to assist them. Such barriers may
be financial, geographical, cultural or linguistic, or connected to issues of capacity.
Chap. 7 highlighted the serious problem of ensuring access to justice in the context
of elder abuse and pointed to the need for a range of formal and informal processes to
provide appropriate pathways and support. Further recommendations on improving
access to justice are set out below.

11.3 Recommendations

Through an application of a human rights framework and having regard to the cross-
cutting issues identified throughout the book, a number of recommendations can
be made for legal reforms, policy approaches and areas for further research. At the
outset, it is important to remember that elder law, despite its common features, can
vary markedly in detail across different geographical and legal jurisdictions as well
as between different substantive legal areas. The analysis presented in the preceding
chapters has drawn on examples from a number of jurisdictions, but ultimately the
conclusions must be generalised to some extent as the book has not attempted a
comprehensive detailed comparison of all legal systems, instead focusing on the
application of the overarching human rights-based framework to a unique combina-
tion of legal topics. The recommendations presented below are similarly simplified,
pointing to general approaches which could (or should) be pursued, highlighting
best practice and articulating the core elements which need to be embedded in a
human rights-based approach to elder law to enable the subsequent adoption of the
framework within jurisdictionally specific legal systems.



11.3 Recommendations 325

11.3.1 Strengthen Human Rights Law

As a starting point, we have recommended that human rights law needs to be strength-
ened at both the international and national levels. We have employed a human rights
framework which draws heavily on existing international human rights law and soft-
law instruments but, while the current law provides many useful principles, rights
and duties, there remain gaps and deficiencies which need to be addressed.

11.3.1.1 Adopt a Convention on the Rights of Older Persons

A key recommendation presented in this book is therefore that the international
community should continue working towards the adoption of a dedicated treaty on
the rights of older persons. While existing human rights law applies equally to older
people as it does to all people, there are particular ways in which the rights of older
persons are impacted in their lived experienceswhich are not adequately addressed by
existing human rights law.8 In particular, the pervasive problem of ageism threatens
a range of human rights and requires specific action, and the application of core
values of autonomy and dignity to specific issues, such as aged care, capacity and
participation, warrants clarification.

The project of adopting a convention on the rights of older persons (CROP) has
made significant strides in recent years, with the establishment of the Open-ended
Working Group on Ageing (OEWGA) which has been tasked with identifying the
core elements of a new instrument.9 In delivering on this mandate the OEWGA
has conducted annual discussions on select topics including non-discrimination and
equality and freedom from violence, abuse and neglect,10 autonomy and indepen-
dence, long-term care and palliative care,11 social protection and social security and
education and lifelong learning,12 and the right to work and access to justice.13

While the OEWGA has thus made a significant contribution to fleshing out the
scope and content of particular human rights in older age with a view to settling
the content of a detailed international instrument, it has not yet recommended the
particular form that such an instrument would take. There remains the possibility
that, rather than pursue a legally binding treaty, the OEWGA may recommend a
non-binding, ‘soft-law’ instrument, for instance a set of guiding principles. Given
that the previous series of principles and plans of action have been unable to address
ageism, elder abuse and systemic violations of older people’s rights in the past, it
is argued that the time has come for a legally binding treaty on which enforceable
domestic obligations can be based.

8Mégret (2011), 68ff.
9United Nations General Assembly (2013).
10Open-ended Working Group on Ageing (2017, 2018).
11Open-ended Working Group on Ageing (2018).
12Open-ended Working Group on Ageing (2019a).
13Open-ended Working Group on Ageing (2019b).
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The chief advantage of a treaty is that it would create international legal obli-
gations for states to respect, protect and fulfil the rights contained within it. While
enforcement of human rights treaties has always been a challenge, this could be
assisted by the establishment of national and international supervisory, reporting
and complaints processes. Furthermore, recognising older persons’ human rights in
a dedicated convention would signify the level of importance which the international
community attaches to these issues, making it clear that addressing older people’s
rights is not an optional approach or aspirational target—it is a legally enshrined duty.
States which sign up to the new treaty can then be held accountable for delivering on
that undertaking. The adoption of a CROP would also provide impetus for increased
education and understanding of the human rights of older people across all sectors,
helping to improve the quality of service and care and helping to combat the effects
of ageism in society more broadly.

The analysis presented in this book can supplement the work of the OEWGA in
clarifying how particular issues ought to be addressed within a human rights treaty.
Some of these areas will be discussed below in relation to select recommendations,
but in general terms a new instrument needs to:

i. Recognise that older persons are entitled to all human rights on an equal basis
with all other people, and that those rights are interdependent and indivis-
ible. This would also recognise that ageing is an ongoing and universal expe-
rience throughout the entire life course and, rather than segregate older people
into a distinct category with different rights, the treaty could reinforce the
global commitment to protecting and promoting the human rights of all people,
regardless of their age.

ii. Clarify how particular human rights apply in older age, addressing the most
relevant issues (including capacity, ageism, participation, elder abuse and aged
care). Importantly, a new instrument would not in fact be creating any new
obligations for states. Instead, just like the Convention on the Rights of Persons
with Disabilities, a CROP would clarify and unpack how existing human rights
apply to older people. States ought therefore to be encouraged to adopt the
treaty on the basis that their substantive obligations will not change or expand,
but they will receive greater clarification in how to ensure those obligations are
met.

iii. Articulate of the nature of states’ obligations with respect to those rights,
including in regulating the actions of private entities. The standard of obligation
could allow for some form of progressive realisation for some rights where this
is appropriate, for example rights to the highest attainable standard of health
and social security, having regard to what is required of states to fulfil the right
and their individual circumstances. At the same time, the treaty should specify
that for other rights, for example freedom from cruel, inhuman or degrading
treatment, states are expected to take the necessary steps without delay.

iv. Recognise the importance of international cooperation in fulfilling the human
rights of older people, particularly for developing countries relying on progres-
sive realisation.
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v. Provide for the establishment of national bodies tasked with implementing
the new convention, monitoring compliance, gathering data and resolving
complaints of non-compliance.

vi. Establish an independent international body,with amandate for bothmonitoring
states’ compliance and hearing complaints from individuals who allege their
rights have been breached. Following the model of other human rights treaties,
the international complaints process could bemade contingent on the exhaustion
of local remedies such that a complaint to the international body would only
be open where no meaningful resolution can be achieved at the domestic level.
This would not only facilitate the creation of enforcement procedures that are
tailored to the context of each national jurisdiction, but would also help manage
the workload of the international body, and achieve timely and cost-effective
dispute resolution. Perhaps most importantly, this approach encourages states
to implement meaningful domestic pathways for older persons to enforce their
rights, thus enhancing access to justice.

vii. In creating an independent body to enforce the obligations contained in the new
treaty it will be important to clarify issues of standing to ensure access to justice
for older persons whose capacity may be impaired or lost. For example, the
treaty body could grant standing to guardians or other representatives existing
within national law to bring complaints on behalf of an individual with impaired
or lost capacity. In the absence of a national representative, an international
guardian or other similar office could be created to ensure all older individuals
can approach the treaty body when their rights have been violated.

11.3.1.2 Strengthen Domestic Human Rights Legislation

In addition to the substantive recommendations presented in this book for reforms to
select areas of elder law, general human rights protections must also be strengthened
in domestic legislation, especially in countries which do not already have strong
human rights laws in the form of a charter or bill of rights. The standards found
in international human rights must be embedded into domestic law, accompanied
by meaningful complaints mechanisms, allowing for greater enforcement of those
rights by older persons.

Human rights legislation should include provisions for causes of action and
standing that enable an individual to seek relief in the event of a breach of their
human rights. This could take the form of a complaints pathway to a dedicated body,
like a Human Rights Commission, or by empowering courts to hear human rights-
based claims. An independent cause of action or complaints mechanism for human
rights breaches could help to overcome barriers to justice which may exist within
other, more specialised remedial processes (such as anti-discrimination legislation or
equity), as well as ensuring that all incidents of human rights breaches are adjudged
according to consistent principles and processes. Ideally such a claim would be
available against both state and non-state actors—an important feature given that
in many jurisdictions financial, accommodation, health and aged care services are
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delivered by private entities. Claims should also be possible to challenge law or
policy on human rights grounds, even in the absence of an individual claimant who
has suffered harm. A constitutionally-enshrined bill of rights would be preferable
in this respect, as it would be most likely to lead to invalidation of laws which are
incompatible with human rights.

Genuine commitment to human rights at the domestic level ought also to promote
a stronger human rights culture within society and, in turn, this should support transi-
tion towards more rights-focused, less ageist, attitudes. Furthermore, enhancing and
implementing domestic law as a part of adopting a human rights-based approach
could serve as an important interim step towards the enactment of a dedicated
covenant. Once states are committed to a human rights-based approach and have inte-
grated it into their laws and policies, themove to a dedicated treaty at the international
level ought to be seen as a less onerous undertaking.

An important contribution of a human rights-based approach is that it addresses
issues throughout the life course which can manifest as vulnerabilities or challenges
in older age. While this book has examined a number of specific legal areas that
older people encounter most commonly, many of the human rights issues that have
been identified can in fact be traced back much earlier in their lives. Vulnerability
in relation to financial insecurity, health, decision-making, safe housing, education,
social connectedness and employment is frequently the product of various factors
which begin early in life and build up over time. This points to the need for a human
rights approach which is broader than just ‘elder law’, and which meaningfully
supports the rights of people of all ages. By protecting and promoting human rights
to education, employment, social security, health and accommodation across the life
course through strong domestic human rights laws we can minimise vulnerability in
older age.

11.3.2 Address Ageism

As noted above, a recurring theme in our analysiswas the significant negative impacts
of ageism on the human rights of older persons. We have identified a two-way rela-
tionship between human rights and ageism. Ageism is fundamentally a violation of
human rights, not only of the right to equality before the law and to be free from
discrimination, but also in the sense that ageism operates as a barrier to the full
enjoyment of all human rights. A meaningful commitment to human rights has the
potential to combat ageism, however, by helping to identify areas where older people
are vulnerable to discrimination and, perhaps most importantly, by emphasising the
inherent dignity, autonomy and worth of each older person, thereby combatting the
negative stereotypes upon which ageist attitudes are based.We have therefore argued
that a human rights-based approach to elder law will contribute to a paradigm shift
in the fundamental way we think about older persons but also about ageing, with
the ultimate objective of eliminating ageism and resultant discriminatory practices.
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However, waiting for human rights to bring about this change is not our only option—
more concrete, short-term reforms can be implemented to address ageism (and in
turn to further bolster respect for human rights).

An obvious first step is to review all anti-discrimination legislation to ensure
that age is adequately covered, along with other heads of discrimination such as
sex, race or religion. The spheres in which discrimination is prohibited also need
to be broad enough to cover the main problem areas where older people experience
ageism, including not only employment but also education, health and aged care,
and housing. Governments and other policy-makers should also commit to mean-
ingful participation of older people in the design of policies and processes, both for
addressing ageism specifically and for other areas of elder law. Not only is participa-
tion essential to respecting older people’s experiences and opinions, it is also key to
developing strategies that will actually work. For example, including older people in
the design of housing and urban spaces will ensure that facilities and infrastructure
can truly meet their needs and preferences, without making assumptions about what
they would want to see or what would be ‘good for them’.14 With respect to ageism,
older persons’ voices must be included in the development and implementation of
laws and policies in order to genuinely understand and begin to address the repercus-
sions of ageism. Participation also needs to be ensured at the individual level. Inmany
cases, ageist views are given space to flourish when older individuals are excluded
from decisions that affect them. Ensuring meaningful consultation, supported where
necessary, enables older people to express their views and have them heard, which
can help correct ageist assumptions.

Policy approaches should also move away from narratives of ‘successful ageing’,
‘productive ageing’ and ‘active ageing’, as discussed in Chap. 4. Many of these
are based on assumptions that are essentially ageist, for example, that the older
population is an economic burdenwhich needs to beminimised by encouraging older
people to stay in the workforce for longer. Even where not originally based on ageist
ideas, these narratives can reinforce ageist views by seemingly valuing older persons’
contributions to society more than their intrinsic worth, dignity and autonomy. Under
such an approach, an older person who is not ‘productive’ or ‘successful’ can easily
be ignored, disrespected or be at a heightened risk of human rights abuse. Narratives
of ‘healthy ageing’, discussed in Chap. 10, can be a more useful framing for policy
as they are more closely connected to individual human rights, but even here wemust
be careful to recognise that health is a product of numerous, interconnected factors
throughout the entire life course, some of which are structural or systemic and may
themselves be influenced by ageist ideas.

Given that ageism is a socially constructed phenomenon, steps need to be taken,
however, to shift attitudes and combat negative stereotypes if policy reforms are to
endure. One recommendation to achieve this is to promote authentic intergenera-
tional interaction. There are numerous ways that this can be achieved, and commu-
nities ought to be encouraged to devise creative opportunities for older and younger
generations to integrate. One promising option is through more integrated education

14For example, see: Harding (2006), 3; Adams (2009), 88.
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opportunities which encourage older people to participate and share their knowl-
edge, while also supporting their learning needs, as discussed in Chap. 4. Not only
does this benefit the older individual in terms of developing skills and facilitating
social inclusion, it also benefits younger generations who are able to learn from older
people’s experiences and knowledge.15

Design of physical spaces can also help to promote greater inclusion and inte-
gration, as exemplified by the “8 80 Cities” initiative.16 By designing cities, urban
spaces and buildings in ways that are accessible to people of all ages, and supporting
the mobility of older people and those with disability, barriers to inclusion can be
removed. Over time it is hoped that greater intergenerational interaction will break
down ageist stereotypes, as well as promoting human rights more generally. It may
also begin to address abusive attitudes and behaviours demonstrated towards older
people, for example, the ‘inheritance expectation’ displayed by some members of
younger generations wherein they believe they are entitled to the assets of older
people (discussed in Chap. 7).

11.3.3 Improve Access to Justice

One of the framework principles of a human rights-based approach is access to
justice. Human rights law obliges governments to ensure that any person whose
rights have been violated has access to a suitable remedy, in keeping with the broader
rights of equality before the law and the right to a fair trial.17 It is recognised that
older people often experience difficulties accessing justice, for example because of
financial, geographical, cultural, gender, health or other factors, and especially where
a number of these factors intersect. This creates potential for further human rights
violations, for example where elder abuse is allowed to continue, where appropriate
redress is not given, or where legal rights relating to health or housing are not able
to be enforced.

Akey recommendation for a human rights-based approach to elder law is therefore
to improve access to justice for older persons. There are three aspects to this:

i. ensure human rights protections are accompanied by appropriate enforcement
processes and remedial relief, including against state and non-state actors;

ii. ensure diverse dispute resolutionmethods, appropriate causes of action and rules
of standing are accessible and affordable within specific fields relevant to elder
law to enable older people to obtain a suitable remedy; and

iii. address social, economic, physical and/or other barriers to justice so that older
people can have meaningful access to the legal and regulatory processes listed

15Madrid International Plan of Action on Ageing (2002), Objective 2 (para 42).
168 80 Cities (n.d.).
17ICCPR, arts 2, 14, 26.
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above, including education and training programs for older people and all profes-
sionals who work with them to ensure an adequate understanding of relevant
human rights and how to best protect them.

The need for enforcement processes within international and domestic human
rights law was discussed above, but some brief comments will now be made in
relation to the other two dimensions.

11.3.3.1 Availability of Remedies

Legally enforceable human rights are necessary for the reasons outlined above but, in
order to fully ensure access to justice, the substantive areas contributing to ‘elder law’
must all be supported by appropriate enforcement processes through which remedial
relief is available. This involves ensuring that causes of action exist which can be
actioned by an affected individual and that they are accompanied by appropriate
remedies. Some suggestions for further development are set out below.

Equitable remedies should be further explored as vehicles throughwhich to protect
the rights of older persons, notably fiduciary duties, unconscionable conduct and
undue influence, as well as estoppel. Fiduciary obligations may arise in a setting
where an older person is in a relationship of trust with other individuals or agencies,
and where that other party has agreed to act in the older person’s interests even to the
extent of placing that person’s interests above their own if there is a conflict. Breaches
of fiduciary obligations have a significant role to play in, for example, financial elder
abuse arising as a result of the erroneous use of substitute decision-making power
under an enduring power of attorney. In fact, discussion throughout the book often
unintentionally lends itself to fiduciary-based concepts, suggesting the potential for
equitable remedies to play a greater role in supporting human rights.

Unconscionable conduct and undue influence are also frequently present in elder
abuse cases where the defendant has (allegedly) engaged in conduct that is either
taking advantage of a weaker party (unconscionable conduct) or overbearing their
will (undue influence). Similarly, equitable estoppel is concerned with addressing
unconscionable behaviour where a defendant has made a promise to another person
that they have relied upon to their detriment. Causes of action pleading uncon-
scionable conduct, undue influence and/or estoppel are frequently occurring in, for
example, assets for care cases (discussed in Chap. 8) wherein younger people are
failing to perform promises to care for older people in return for some financial gain
(often a transfer of the older person’s house).

As with any legal action, however, equitable remedies can be difficult to access.
They are both legally complex and, consequently, potentially unaffordable given
the need (generally) to engage legal representation. This burden can be particularly
challenging where the older person may have experienced, for example, financial
abuse thus depleting the income and/or wealth security they need to access equitable
relief. Therefore, equitable causes of action should be the subject of further research
in order to not only assess their efficacy in protecting the rights of older persons
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throughout ‘elder’ law more broadly, but in also exploring ways in which to make
accessing them more cost effective and readily available.

Civil actions and criminal offences for elder abuse should be established or
expanded, coupled with appropriate remedies which are capable of achieving mean-
ingful justice for the older person. Alternative dispute resolution processes, for
example eldermediation, should be also developed. This could be particularly fruitful
in certain settings where disputes with service provides can arise (for example,
retirement villages, aged care, healthcare) and where there needs to be an ongoing
relationship between the disputing parties, for example in familial settings.

Where necessary, rules of standing also need to be examined to ensure that they
adequately enable older people to commence a claim, or allow another person to
claim on their behalf, for instance where the older individual lacks or has impaired
legal capacity. As noted above, if an international treaty body is established through
the work of the OEWGA then standing issues need to be addressed at both the
national and international level to ensure all individuals have adequate access to all
processes designed to protect their rights.

11.3.3.2 Removing Barriers to Justice

Even where the legal infrastructure exists to support older people in upholding
their rights, there are many other reasons why they may be unable to access
justice. It is essential that these barriers are addressed. This is a complex area and
nuanced responses will need to be developed in each jurisdiction, but in general we
recommend:

i. Providing adequate information and education about relevant human rights and
what they require. This should be provided for both service providers, to ensure
they understand their obligations, but also for older persons, their families, carers
and support workers (including, for example, community legal centres, health
practitioners etc.) so that they are able to identify when rights have been violated
and are equipped with the necessary language and strategies to advocate for
change.

ii. Adequately funding community legal centres and other advocates to be able
to support older persons whose rights have been violated. This is necessary to
ensure ready and affordable access to legal and relational support. Such funding
must be available to pursue the full range of remedies available, including not
just human rights claims but other legal and equitable causes of action.

iii. Peer to peer programs wherein older people can approach their peers within
their local community if they feel that their rights are being violated or if they
have any questions.

iv. Including training about human rights in accreditation mechanisms for finan-
cial, health and aged care services, particularly in relation to impaired and lost
capacity.



11.3 Recommendations 333

v. Establishing informal and formal support mechanisms to assist with accessi-
bility, be they physical, emotional, educational or cultural. Significantly in the
case of elder abuse, this can also include the provision of services such as housing
if the older person lives with their abuser.

11.3.4 Elder Abuse

As discussed in Chap. 7, elder abuse is a significant threat to human rights which is
prevalent across many jurisdictions. It must therefore be addressed in all its forms if
the human rights of older people are to be fully respected and promoted. Chapter 7
outlined a number of recommendations in more detail, but these can be summarised
here:

i. Reporting guidelines need to be developed to ensure that elder abuse can be
identified and adequately responded to. Critical to this is determining when
reporting should be mandated and when it should merely be encouraged. For
example, mandatory reporting might be appropriate where the older person has
lost capacity, provided the person required to report (usually a professional in
the legal, health or financial sector) has adequate training about how to iden-
tify abuse and is supported through the reporting process. Mandatory reporting
might not necessarily be appropriate for other situations where there may be
other negative consequences, for instance impacts on privacy and/or family
relationships. Nuanced approaches are therefore required to ensure meaningful
consideration of all human rights impacts.

ii. Further research is required to fully understand the prevalence and causes of elder
abuse in order to develop appropriate strategies for prevention. This includes
research into violence against older women or other cohorts, and evaluation of
strategies for responding to this.

iii. Legal, health, financial and other professions could implement professional stan-
dards and/or training as well as accreditation programs (where appropriate)
to facilitate the effective identification and prevention of abuse and imple-
ment appropriate responses.18 Areas for training and associated standards could
include being aware of the signs of elder abuse, understanding the situation
as a potential form of abuse, determining whether action is within the scope
of the professional’s responsibility, knowing strategies for action and then
deciding whether to act in the specific circumstances, including responding
to any mandatory reporting requirements as discussed above.

iv. Given the links between elder abuse and impaired or lost capacity, guidelines
need to be developed to ensure capacity is accurately assessed so that vulner-
ability can be identified. Best practice guidelines for assessing capacity are
discussed in more detail in the next section.

18Ries (2018), 29. On screening measures for health professionals see, for example: Ries and
Mansfield (2018).
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11.3.5 Capacity

As noted above, issues of capacity cut across the various areas of elder law discussed
in this book. Given that incorrect assessments of capacity can contribute to various
violations of human rights, and that respect for autonomy is a core part of a human
rights-based approach, it is essential that law and policy supports accurate assess-
ments of capacity. Further, these assessment processes need to adhere to human rights
standards, including respecting older individuals’ dignity, privacy and liberty to the
greatest extent possible, as well as their ability to participate in and be informed about
the assessment process. More detailed recommendations are included in Chap. 6, but
these can be summarised here:

i. In keeping with respect for autonomy and dignity, the law ought to adopt a
presumption of capacity unless a loss/impairment of capacity can be proven.

ii. Context specific best practice guidelines should be developed to improve assess-
ment processes bearing in mind the audience, that is, whether the guidelines are
for legally trained assessors, those in the health or allied health disciplines, the
financial industry or lay people. These guidelines should include, for instance:
private face-to-facemeetings with the client asking open-ended questions; care-
fully documenting the instructions as well as the scope of the retainer; refusing
to act for more than one client, noting the relevant legal, professional and
ethical rules; suggesting independent legal advice where appropriate; consid-
ering issues in relation to diminished or lost capacity, including the necessity of
an assessment, who should be involved and when they should become involved;
and considering speaking to health and allied health professionals, particularly
where the client is in aged care or a hospital setting.19

iii. Individuals should be provided with appropriate supports and education about
the process throughout to maximise their participation in the assessment and
to produce an ‘optimal’ outcome. Optimal here does not necessarily mean a
finding of capacity, instead referring to the process and the ‘correct’ capacity
determination—be it one of capacity or incapacity.

iv. Avenues of review need to be available so that an older individual or their
family/carer can challenge an assessment which they justifiably believe to be
incorrect.

v. The law ought to facilitate supported decision-making wherever possible, as
this helps to maximise an older individual’s participation in decisions which
affect them.However, substitute decision-making should also be availablewhen
absolutely necessary provided that it is accompanied by strong human rights
principles to ensure that the decision-maker complies with relevant protections
and standards. This is necessary to recognise the vulnerability which exists

19Cockburn and Hamilton (2009); Hamilton and Cockburn (2008); Purser et al. (2020); Lonie and
Purser (2017); Purser and Rosenfeld (2014).
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where a person lacks capacity and the potential for both a supported and substi-
tute decision-making arrangement to be exploited or inadvertently used in ways
which are not consistent with human rights.

vi. Education and training need to be implemented for all professions involved
with capacity, particularly those in the legal, health, allied health and financial
as well as banking industries.

vii. Education should also occur for lay people about what capacity is, its signif-
icance, what happens when a person experiences diminished or lost capacity,
and what avenues are available to facilitate decision-making after the loss of
capacity.

11.3.6 Housing and Urban Design

Repeatedly throughout this book issues of place and physical environments have
emerged as factors which influence the enjoyment of human rights. This is most
noticeable in relation to accommodation and aged care (discussed in Chaps. 9 and 10)
but it also connects to older persons’ experiences of social inclusion, vulnerability,
cultural safety and sense of place. Select recommendations are given here which
could be implemented to help improve protections of human rights in relation to
physical spaces which older persons experience.

i. As noted above, and discussed in detail in Chap. 4, participation is key to
ensuring that design of accommodation, public buildings and urban spaces suits
the needs and preferences of older users. Laws and policies ought to support
maximum consultation with older persons, not only in the design of physical
spaces, but also in the design of those laws and policies themselves.

ii. In relation to housing, the emerging trend of ‘ageing in place’ was noted in
Chap. 9. Supporting older people to remain in their homes for as long as they
wish is a positive way of respecting their rights and wishes, but is contingent
on appropriate supports being accessible when required. This includes under-
standing the different experiences of older people who rent rather than own their
ownhomes.Reforms to tenancy laws and increased funding should support older
tenants to make necessary modifications to facilitate ageing in place.20

iii. Chap. 9 also identified the often-complex nature of legal and financial arrange-
ments surrounding retirement villages and other accommodation options for
older persons. This complexity can mean that older people are unable to nego-
tiate termswhich suit their personal needs, and the financial investment involved
can create further vulnerabilities should they find themselves needing tomove to
a higher level of care—provided they have the required financial security to enter
the particular accommodation option in the first place. The law should ensure
that these arrangements are flexible enough to cater to individuals’ needs, and
that their rights are protected in the event of any dispute or other issue arising.

20Stewart and Stein (2019); Power (2016).
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11.3.7 Financial Security

As was noted in Chap. 7, financial security underpins the enjoyment of a wide
range of human rights, while poverty operates as a significant risk factor for human
rights abuse. Essential to a human rights-based approach to elder law is ensuring
that all older people have access to adequate social protection, including through
the provision of non-contributory pension schemes for those who lack independent
means. Concepts like universal basic income or the social protection floor offer
promising developments in this regard and warrant further research.

Education is, again, also a significant factor. People need tobe educated throughout
the entire life course as to the significance of financial security post-paid employment.
Ensuring adequate financial literacy is particularly important for women and other
groups who are more vulnerable to poverty-related human rights impacts in later
life. In addition to education, appropriate processes should be available to identify
vulnerability and support thosewho are experiencing or at risk of financial insecurity.

Aparticular questionwhichwarrants greater research is how the concept of dignity
of risk ought to apply to financial and other legal matters in the context of a human
rights-based approach. As noted above, the dignity of risk has emerged as an impor-
tant principle in the health and aged care sectors, where it is increasingly recognised
that the ability to make one’s own decisions, even where those decisions might be
considered poor ones, is an important exercise of autonomy and preferable to overly-
paternalistic approaches which limit free decision-making.21 Similar work has been
lacking in other areas of elder law, however. More careful thought is required, for
instance, on how the dignity of risk can be embedded within a human rights-based
approach to financial and estate planning, and what reforms may be required to the
legal frameworks which support decision-making. More broadly, further work on
the interaction between dignity of risk and human rights would be beneficial for
identifying appropriate limits on individual decision-making where risks to personal
safety or well-being are present.

11.4 Conclusion

There are clearly a number of ways in which a human rights-based approach to
elder law could be better embedded. This chapter has added to the existing literature
by noting just some of the actions which could be taken to improve the protection
of human rights in a unique combination of key areas of elder law, particularly in
relation to the cross-cutting issues of ageism, capacity and elder abuse.

A human rights-based approach to elder law offers the potential to reconceptualise
our responsibilities towards older generations and reposition older persons as active
rights-holders, not merely passive beneficiaries of care or a ‘burden on society’. This
shift in thinking represents amajor change in theway that aged care and elder lawhave

21Mitchell (1994); Millar (1998).
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traditionally been approachedwithin our society. A human rights-based approach has
the potential not only to introduce minimum standards within the various substantive
areas of elder law, but, if approached systematically and supported by an appropriate
legal architecture, could positively influence multidisciplinary approaches to ageing
and lead to genuine, practical improvement. It may also lead to an attitudinal shift
within societies more broadly and help to combat the ageism which has become all
too pervasive.

As noted above, a human rights-based approach to elder law is best achieved
within a framework of genuine commitment to human rights across the whole life
course. Many, though clearly not all, of the reasons that older people are vulnerable
to human rights violations can be linked to factors which emerged earlier in their
lives, such as financial insecurity, lower levels of education, social marginalisation
or untreated health issues. While the particular areas of elder law justifiably warrant
attention in line with the recommendations above, achieving a society which truly
respects and promotes the human rights of older people must inevitably involve
respecting the rights and dignity of people of all ages.
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